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IN THE UNITED STATES PATENT AND TRADEMAR K OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

The Icelandic Milk and Skyr Corporation,
Petitioner,

v Cancellation No. 92062423

Saga Dairy, Inc.,

Registrant.

w W W W W W W W W W

DECLARATION OF JENNIFER DONG

I, Jennifer Dong, declare and state as follows:

1. | am Chief Financial Officer for Petitioner, The Icelandic Milk and Skyr
Corporation (“IMSC”) and have held this position for seven years. In my posittbniM&C, |
have personal knowledge of the products marketed and sold by IMSC and the marketing and
promotional materials used in connection with those products. | am also gemaevatly of
competing yogurt manufacturers, particularly those that produce Icelstytiicyogurt products,
also known as “skyr,” and their respective products, marketingpr@mdlotional materials.

2. | make this declaration in support of IMSC’s Trial Brief. The matters edey
in this declaration are based upon my personal knowledge and experience, and/or when
referencing documents, such documents were reviewed by mewhede applicable, were
obtained and compiled at my instruction. If called as a witness, | could and would testif
competently thereto as to all matters contained herein.
/

/



3. | am aware that Saga Dairy uses the following design:

More
Protein
Than
Sugar!
(the “Saga Design”).
4, True and correct copies of photographs of Saga Dairy’s use of the Saga Design on

its Icelandiestyle yogurt products are attached heretBxsbit A (IMSC00911 — IMSC00926).

5. Use of “more protein than sugar” or comparable phrases is widespread in the
Greekand Icelandiestyle yogurt industry.

6. Use of lines, common shapes, or other minimal design features, including
centered, stacked text in a sans serif (or similar) font is widespread iodghe yndustry to
communicate informational text, such as themparative proteifto-sugar content or other
nutritional content.

7. | am personally aware of brands in the yogurt industry, including (1) B’'more
Organic, (2) MS Skyr, (3) Maple Hill Creamery, (4) Stonyfield, and (5aludic Provisions that
sell yogurt prodcts or yogurtype products that use lines, shapes, or other minimal designs,
including centered, stacked text in a sans serif (or similar) font to em@heasizdescribing the
contents of the yogurt or yogurt type products, including the comparativeinpi@sugar
content, or other nutritional content.

8. True and correct screenshots and copies showing representative examples of
third-party products that use lines, shapes, or comparable minimal designs, and/or centered,
stacked text in a sans serif (omdar) font to emphasize informational text are attached hereto as

Exhibit B :



x IMSC00418 (B'more Organic uses thick and thin horizontal lines on its
nutritional facts label to separate the sugar and protein content of its product);

x IMSCO00419 (B'more Organiases a vertical line between the centered and
stacked words “Skyr Yogurt” and centered and stacked words “No Added Sugar”
in sans serif (or similar) font above a milk pail design, as well as usdtebpara
horizontal lines above and below the words “40G adtein/Bottle” in sans serif
(or similar) font);

x IMSC00640 (Maple Hill Creamery uses the words “Maple Hill” centered and
stacked above the word “Creamery” in sans serif (or similar) font, with tw
horizontal lines on each side of the word “Creamery”.al#o uses the word
“Certified” with a circle/dot design on each side of that word, centered and
stacked above “100%”, which is centered and stacked above the words-“Grass
Fed Cows” with a horizontal line separating this text from the centered and
stackedext “Whole Milk”, all in sans serif (or similar) font. It also uses the word
“Plain” centered between two horizontal lines with a circle/dot design on each
side of the word, stacked above the centered and stacked words “Greek Yogurt”
above a horizontal line with the words “No Added Sugar” below the line, all in
sans serif (or similar) font);

x IMSCO00646 (MS Skyr uses the words “19¢g” centered and stacked above the word
“Protein” in sans serif (or similar) font, all in a vertical thick rectanglealdd
uses thin horizontal lines on its nutritional facts label to separate the sugar and

protein content of its product);



x IMSCO00701 (Stonyfield uses centered and stacked text in a sans senfi{ar)si
font) on both the right and left side of its packaging and includes horizontal lines
to separate the text on the left of its produ&ee alsdMSC00928; and

x IMSCO00927 (Icelandic Provisions uses the word “Protein” centered and stacked
above the protein gram amount above a horizontal line with the word “Milkfat”
centered and stacked below the horizontal line and the milkfat percentage
centered and stacked below the word “Milkfat”, all centered and stacked in sans
serif (or similar font) inside a rectangular “ribbon” desigBge alsdMSC00545,

0547.

9. Based on my experience in the industry, and awareness of many other yogurt
manufacturers’ packaging, use of lines, shapes, or comparable minimal tesigres, and
centered, stacked text in sans serif (or similar) font to emphasize or “Calhfmumational text
on their products and marketing and promotional materials is commonplace, and core@ners
unlikely to associate the curved lines and the centered and stacked text “MOREEIRRO
THAN SUGAR!” used by Registrant in sans serif font as a trademark indjcasingle source.
Rather, the stacked text within the curved lines appears to simply be a wall tout
informational text (more protein than sugar) from other text on the Saga Delkggieg.

10. Based upon my experience in the industry, and awareness aké¢hef lines,
shapes, or comparable minimal design features, and/or centered, stackedssmg serif (or
similar) font as a common feature, manufacturers of yogurt products shouléeb¢ofuse
minimal design elements such as lines, shapes, anditared, stacked text in a sans serif (or
similar) font to “call out” informational text, including to inform consumers ofrtpeoduct’s

nutritional content, including proteit@-sugar content.



11. IMSC filed this cancellation action because it believed itlvdbe damaged by
the continued presence of the mark MORE PROTEIN THAN SUGAR! in centd¢aetted text
in sans serif font in between curved lines, the Saga Design, on the Supplementat.Regist

12. IMSC needs to be able to use minimal design elements sugtessincluding
curved lines, shapes, and centered, stacked text in sans serif (or similao) édomphasize and
reinforce informational text, including to inform consumers of the comparativerptotsugar
content in its products.

13. Saga Dairy wouldeceive an unfair competitive advantage if it held exclusive
rights in the minimal design elements of curved lines surrounding the centerathaked text
“MORE PROTEIN THAN SUGAR!” that simply emphasizes or separates tlenmational text
from other iformational text on the Saga packaging.

14. Based on my experience in the industry, | am also generally aware of other food
packaging using lines (horizontal, vertical, curved, or “wavy”), stacked ameéree text, and
common sans serif (or similar) font, as a common way to separate out, and coneronicat
consumer, information about the quality or ingredients of the food product. AttackBatibg
C are true and correct copies of some examples of common shapes and lines usedtéomepa
merely infomational text. SeelMSC00929 (informational text of “almond milk creamer”
between two curved lines); IMSC00930 (informational text of “Heavy Crelira-Basteurized”
in “box” with curved/wavy lines on all four sides); IMSC00931 (informationat t#x"starts
with 3 Simple ingredients” between two wavy lines above REDUCED FAT 25%SLUEST
THAN ORIGINAL TRISCUIT, all in a diamond shape); and IMSC00932IMSC00933
(informational text of “100% Pure Squeezed Orange Juice” inside rectanghupe and

informational text of “No Pulp” inside curved shape).



15. Based on my experience in the industry, | am also generally aware that food
manufacturers highlight sugar reduction on their product packaging. Attacksdhibg D is a
true and correct copy of an excerptnfroa third party presentation titled “Dairy Global
Marketing Trends from Nutritional Angles” showing that brands highlight rsue@uction on

their product packaging (IMSC00347 and IMSC00390).



I declare under penalty of perjury under the laws of the United States that the foregoing is

true and correct. Executed on March 1, 2018.

Uennif ong
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Nutrition Facts
serving Size 1 container (1709) _

Amount Per Serving

Calories 140 Calories from Fat 0.
% Daily Value”

afatg 0%
Cholesterol 10mg %
Total Carbohydrate 169>

Uietary Fiber Og




S~——— 'NGREDIENTS: Pasteurized skiT

——— ik with | i
Ive active cultures, cane
\E\f Sugar, cucumber, fruit pectin, mint,

\%Q and lime juice concentrate.
\%’D LIVE CULTURES:

%Q Str. thermophilus and Ib. bulgaricus
\k@ KEEP REFRIGERATED GradeA

. :%a P‘\TT]QO re ® Certified
- — | e (GF) @D
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o, "MERICA’S FIRST YOGUAT:

Y With rRg T The Viking Sagas teli the story

?(f how they first brought Viking

ogurt to America. 1,000 yea'™>
ater it finally returns.
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8/8/2017 B'more Organic - Plain Skyr

("attr(href)") " "
products ("attr(href)") our story ("attr(href)") where to buy (“attr(href)") get involved ("attr(href)") blog ("attr(href)") (‘attr(href)')

("attr(href)")

news ("attr(href)") coupons ("attr(href)") shop ("attr(href)") ("attr(href)")

plain skyr

Simply great! The perfect way to power up your day! Dress up your own creation as you become energized
by the delicious skyr. Master the combinations and desired creativity that will bring that tangy flavor into a
simply delicious bite. Add it to any recipe of your choice.

nutrition info

back to products ("attr(href)")

http://bmoreorganic.com/products/plain-skyr/ 12
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8/8/2017

("attr(href)")

http://bmoreorganic.com/products/plain-skyr/

B'more Organic - Plain Skyr

say hello!

3000 Chestnut Ave

Suite 336

B’more, MD 21211
410-417-7579 ("attr(href)")

get in touch _("attr(href)")

for sales, marketing and general inquiries

©2017 B'more Organic. All Rights Reserved

stay connected

sign up
Stay updated with B’more Organic

Enter Your Email

("attr(href)")
("attr(href)")

("SAtL)")
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100% Grassfed Gr&e Vanilla Bean (5.30z) | Stonyfigl Page 4 of 5

Learn more about our other delicious 100%
Grassfed yogurts

100% Grassfed

Plain Vanilla
60z 60z

100% Grassfed Greek

Plain Vanilla Bean
5.30z 5.30z
http://www.stonyfield.om/products/yogurt/100peznt-grassfed/gréevanilla-bean 8/9/2017
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8/10/2017

NEW! Key Lime Skyr

The bright notes of citrus in our Key
Lime are as bold as our Viking
ancestors. North meets South as the
creaminess of our skyr meets the
sunny flavor of the Tropics.

See Nutrition

Plain Skyr

This is our traditional Icelandic skyr in

ite niiract farm: a ~ramhinatinn Af milk

http://www.icelandicprovisions.com/our-icelandic-skyr/

Our Icelandic Skyr | Icelandic Provisions™

Coconut Skyr
While not native to Iceland, coconut
pairs well with our skyr's creaminess
and rich flavor. The result is a super
creamy fusion between the tropics

and the Nordics.

See Nutrition

Vanilla Skyr

A blend of three different varieties of

niira vanilla raciilte in a rich ~ramnlayv

Raspberry Skyr
A classic Nordic berry whose
popularity transcends all boundaries.
The result is a classic pairing of the
fresh fruitiness of raspberries with the
rich creaminess of our skyr.

See Nutrition

Strawberry & Lingonberry
Skyr

8/11
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8/10/2017 Our Icelandic Skyr | Icelandic Provisions™

Peach & Cloudberry Skyr Blueberry & Bilberry Skyr

Mixed with the deliciously sweet, The juicier, more intensely flavored
baked-apple flavor of Cloudberries bilberry combined with traditional
this flavor offers a peach experience blueberries, results in a “deep blue”
unlike any other. blueberry flavor.

See Nutrition See Nutrition

hello@icelandicprovisions.com
(mailto:hello@icelandicprovisions.com)

1-866-991-SKYR (tel:1-866-991-7527)

http://www.icelandicprovisions.com/our-icelandic-skyr/ 10/11
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https://cdn.winsightmedia.com/platform/files/public/gb/Whats-New/Icelandic-Provisions-Skyr-Makes-US-Debut/800x1000/image.jpeg[2/27/2018 3:55:14 PM]



100% Grassfed Greek - Vanilla Bean (5.30z) | Stonyfield

2EVHVVLYHBURGXFWYV SHFLSHYV
2UJDQLF

:KROH OLON _  R]

*UDVVIHG *UHHN 9DQLO

always organic

86'$ 2UJDQLF

*UDVVIHG
.RVKHU &HUW
*OXWHQ )UHH

"KHUH 7R %X

7KLV LQIRUPDWLRQ LV LQWHQGHG DV D JHQHUDO JXLGH WR FXVWRPHUV
:KLOH ZH WU\ WR HQVXUH WKH PRVW XS WR GDWH LQJUHGLHQWY DQG
QXWULWLRQDO YDOXHV DUH RQ RXU ZHEVLWH WKH\ PD\ QRW PDWFK H[DFWO\
ZLWK ZKDW LV SXUFKDVHG RQ VWRUH 7KH PRVW DFFXUDWH LQIRUPDWLRQ LV
DOZD\V RQ WKH SURGXFW

,06 &

http://www.stonyfield.com/products/yogurt/100percent-grassfed/greek-vanilla-bean[2/27/2018 4:15:47 PM]
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Almondmilk

Find Califia

Shop All

Store L ocator
Shop All

Blog

e Login

OITEMS
Checkout

Added to cart

Vanilla Creamer

,06&
https://www.califiafarms.com/Vanilla-Almondmilk-Creamer[2/28/2018 4:27:02 PM]



Heavy Cream - Wegmans

+RPH "HSDUWPH®WWV\ &RIITHH &UHDPHU $QGHIBRYHKBHDP

Garelick Farms
Heavy Cream

1R UDWLQJ YDOXH

IXWULWLRQDO ,QIR

SW

Similar Items:

,06&
https://www.wegmans.com/products/dairy/coffee-creamer-and-cream/cream/heavy-cream-461999.html[2/28/2018 4:29:53 PM]



Amazon.com: Triscuit Reduced Fat Crackers, 8 Ounce

Lo o | W

(1 +HOOR 6LJQ LQ
Departments ~ <RXU $PD]JRQ FRP 7RGD\ V '"HDOV v | Account & Lists ~ Orders Try Prime ~

Grocery 'HDOV 6QDFNYUHDNIDVBRWUP %HYHUDJHV &ROG %HYHUDJHV % DRERNRRGE&EW@GOHXKR
6LJQ LQ ___

1HZ FXVWRRHDUW KHUH

*URFHU\ *RXUP¥W )RRG 6QDFN )BRGV &UDFNHUV :KHDW

TULVFXLW 5HGXFHG )DW 7&UWBbxkEWHUYV 3ULFH VKLSSLQJ
FXVWRPHU UHDIQWVZZ2ZHUHG TXHVWLRQV ,Q V ReFKNSV IURP DQ/GOVRDGVE\
8 Flavors: 5HGXFH
ubmit Que: ubmit Que!
N
ubmit Que: ubmit Quel 6HOHEW 6HOHEW
2XQFH % 2XQFH 3I
ubmit Que: ubmit Quel 7 Sizes: 2X Q
A4
ubmit Que:
6HOHFYV 6HOHFYV
5RVHPDU 2ULJLQ

GetitassoonasMarch6-8 ZKHQ \RX FEkpeatyH
Shipping DW FKHFNRXW

Shipto: DVKEXUQ

4W' 1 7XUQ RQ FOLFN RUGH

| Add to Cart |

| Submit Query |

7TKHUH LV D QHZHU YHUVLRQ RI WKLV LWHP +DYH RQH WR VHOO" 6HOO RQ 8
7ULVFXLW 5HGXFHG )DW &UDFNHUV 2XQFH 3DF! -
6KDUH
,Q 6WRFN

$ERXW WKH SURGXFW

5HGXFHG IDW OHVV WKDQ RULJLQDO WULVFXLW 5t
VHUYLQJ FRPSDUHG WR JUDPV LQ RULJLQDO WULVFXLW Gluten free, no
'"HOLFLRXVO\ VLPSOH HQMR\ WKH ZRQGHUIXO WDVWH RI artificial flavors &
DQ\WLPH DQG DQ\ZKHUH RU VLPSO\ GHOLFLRXV SDLU W preservatives

WRSSLQJV
5HGXFHG )DW 7ULVFXLW KDV J IDW SHU VHUYLQJ FRPSI Veetee Dine In Rice - Basmati -
Microwavable Rice, Ready in 2

T . Tt o T o T e minut...

Submit Query

$G IHHGEDFN

JUHTXHQWO\ ERXJKW WRJHWKHU

Carnivore Club - handcrafted charcuterie delivered

,06 &

https://www.amazon.com/Triscuit-Reduced-Fat-Crackers-Ounce/dp/BOOFRFRZ6U?th=1[2/28/2018 4:24:42 PM]
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BUHPLXP 1R 3XOS 2UDQJH -XLFH *HIPDQV
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KWWSV z72zZ ZHJPDQV FRP SURGXFWYV GDLU\ MXLFH DQG GULQNVY RUDQJH MXLFH SUHPLXP QR SXOS |
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