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L. INTRODUCTION

Petitioner, Ayush Herbs, Inc. (“Ayush”), is a family-owned company founded in 1988 by
two brothers with a deep interest in Indian herbal nutritional support and a desire to bring
contaminant-free dietary supplements to consumers in America. Since that time, Ayush has
become known for its line of high-quality dietary supplements, which are used by consumers to
support a wide variety of healthy physiological functions. This includes Ayush’s CARDITONE
supplement, which is used to support blood pressure levels in individuals and assists in maintaining
healthy levels of calcium and potassium for optimum cardiovascular health. Respondent also sells
a dietary supplement for supporting cardiovascular health under the mark CARDIO TONE.

As the Board noted in its first impression of the pleadings, Petitioner’s argument for
cancellation is clear: the marks in question are nearly identical, and the goods in Petitioner’s
registration for CARDITONE and Registrant’s registration for CARDIO TONE are legally
identical. (Docket Item No.4 at p. 4). The marks-at-issue are word marks, making any
accompanying trade dress or presentation irrelevant. Citigroup Inc. v. Capital City Bank Group
Inc., 637 F.3d 1344, 98 UPQ2d 1253, 1258-59 (Fed. Cir. 2011). As the Board predicted, the
present case turns on priority of use, and the record clearly establishes that Petitioner has priority.
Accordingly, cancellation of Registrant’s registration is warranted.

IL. PETITIONER’S EVIDENTIARY RECORD
The evidence of record consists of the following:
1. Registrant’s Mark for CARDIO TONE (Registration No. 4,532,087).
2. Petitioner’s Trademark Registration for CARDITONE (Registration No.

4,097,498 (Docket Item 29, Ex. 44).



3. USPTO Office Action Refusing Petitioner’s Trademark Application (Docket
Item 30, Ex. 45).
4. Registrant’s Prior Abandoned Trademark Registration for CARDIO TONE
(Registration No. 2,572,462). (Docket Item No. 31, Ex. 46).
5. Registrant’s Interrogatory Responses (Docket Item No. 32, Exs. 47 and 48).
6. Transcript of Deposition of Patricia Riley and Accompanying Exhibits
(Docket Item No. 34).
7. Internet Materials Disclosing Petitioner’s Mark. (Docket Item No. 36, Exs.
50-52).
8. Testimony of Dr. Shailinder Sodhi and Exhibits (Docket Item No. 26, Exs. 1-4
[including product catalogs]).
9. Testimony of Gunny Sodhi and Exhibits (Docket Item No. 27, Exs. 5-43
[including sales data, profit and loss statement, product bottle and label,
advertising material, cease and desist letter to and from Registrant]).
III. STATEMENT OF FACTS
Petitioner is a dietary supplement company founded in 1988. (Testimony of S. Sodhi,
Docket Item No. 26, | 3). Petitioner’s CARDITONE product is a dietary supplement formulated
to help maintain blood pressure and support heart function. (Id., 4; Testimony of G. Sodhi,
Docket Item No. 27, | 3, Exs. 38-39). Petitioner adopted and began selling CARDITONE in the
state of Washington in 1990, and expanded sales outside of Washington in 1993. (Testimony of
S. Sodhi, Docket Item No. 26 at | 3). Petitioner applied to register the CARDITONE trademark
on June 24, 2009, and subsequently received Registration No. 4,097,498 for the mark on February

12,2012. (Id. at 5, Ex. 1; Docket Item 29, Ex. 44). The Registration remains valid and is still



owned by Ayush. (Id. at | 5; Registration and TESS record, Docket Item 29, Ex. 44). Petitioner
has documented sales data for the CARDITONE product dating from 1995 to the present.
(Testimony of G. Sodhi, Docket Item 27, { 6 and Ex. 5 (showing 1995 sales of $6,016), {8 and
Ex.6 (showing 1996-97 sales), {9 and Ex. 7 (showing 1998 sales), { 10 and Ex. 8 (showing 1999
sales), 11 and Ex. 9 (showing Ex. 2000 sales), {| 12 and Ex. 10 (showing 2001 Sales); { 13 and
Ex. 11 (showing 2002 sales); 14 and Ex.12 (showing 2003); {1 5 and Ex. 13 (showing 2004-
2009 sales); { 16 and Ex. 14 (showing 2011-2016 sales); { 17 and Ex. 15 (showing 2014 sales
made by Petitioner’s sister-company); | 18 and Ex. 16 (showing 2015 sales made by Petitioner’s
sister company); {19 and Ex. 17 (showing 2016 sales made by Petitioner’s sister company). The
CARDITONE mark has consistently appeared on the principle display panel of every bottle of the
CARDITONE product. (Testimony of S. Sodhi, Docket Item No. 26, | 7; Testimony of G. Sodhi,
Docket Item No. 27, {{25-26, Exs. 32-34). For example, the CARDITONE product appears in
Petitioner’s 1996 catalog, which was distributed to customers in 1996 and subsequent years.
(Declaration of S. Sodhi, Docket Item No. 26, { 7 and Ex. 3). The CARDITONE product is sold
both at brick-and-mortar health food stores and online. (Id. at | 9-10).

Registrant is a manufacturer of consumer health products. Its primary products are
nutritional supplements. (Testimony of Ms. Patricia Riley, Docket Item No. 34 at p.6, In. 9-12).
One of Registrant’s supplements is sold under the mark CARDIO TONE. (Registrant’s response
to interrogatories, Docket Item No. 32, Ex. 48, answer to Interrogatory No. 2). Registrant’s earliest
claimed use of the CARDIO TONE mark is November 1, 1997. (Id., Response to Interrogatory
1). Registrant’s CARDIO TONE product is also directed to supporting cardiovascular health,
primarily for the benefit of Registrant’s older customers. (Transcript of P. Riley, Docket Item No.

34, at p.28 In.3-9; p.29 In.16-19; Internet Product Listing, Docket Item No. 37 at p.2). Registrant



had previously registered CARDIO TONE for use with dietary and nutritional supplements in
2002, however this registration was cancelled in 2011 for failure to renew the mark after six years.
(Registrant’s Prior Registration, Docket Item No. 31, Ex. 46 at p.4). On April 1, 2013, Registrant
again applied for registration and on May 20, 2014 was granted Registration No. 4,532,087
(“Registration at Issue”). Registrant claims a first date of use of November 1, 1997. (Id.; Response
to Petitioner’s Interrogatory No. 1, Docket Item No. 32, Ex. 48).
IV. STATEMENT OF THE ISSUES

Is there a likelihood of confusion between Petitioners’ CARDITONE marks (or any of
them) as used in connection with dietary and dietary supplements, and Registrant’s CARDIO
TONE mark as used in connection with dietary supplements?
V. ARGUMENT

A. Petitioners Have Standing and Priority

Any person who believes that he would be damaged by a trademark registration upon
the principal register may, upon payment of the prescribed fee, file a cancellation proceeding in
the Patent and Trademark Office within five years of the registration date. 15 U.S.C. § 1604. A
Petitioner may show that it has standing by establishing that it has a real commercial interest in its
own mark, plus a reasonable basis for its belief that it would be damaged by the registration of the
mark in question. Ritchie v. Simpson, 170 F.3d 1092, 1095, 50 U.S.P.Q.2d 1023, 1025 (Fed. Cir.
1999). Where, as here, likelihood of confusion is the basis for cancellation, Petitioner can establish
standing by pleading its registrations and the products sold under the mark to show its direct
commercial interest in the proceeding. Cunningham v. Laser Golf Corp., 222 F.3d 943, 945, 55

U.S.P.Q.2d 1842, 1843 (Fed. Cir. 2000).



1. Standing

It is undisputed that Petitioners have standing to bring this opposition based on Petitioner’s
ownership of a prior-issued registration for the CARDITONE mark, as well as its common law
use of the mark. (Certificate of Registration No. 4097498 and TESS record showing current owner
and status of same, Docket Item. No. 29, Ex. 44). Petitioners will continue to be damaged by the
challenged registration until it is cancelled. (Testimony of G. Sodhi, Docket Item No. 26., at | 32).
Moreover, Petitioners have asserted valid grounds for opposing each of Registrant’s applications,
namely likelihood of confusion. (Petition, Docket Item No. 1, { 7; 15 U.S.C. § 1052(d)).

2. Priority

As a general matter, priority in a cancellation action goes to the party which first made use
of its mark on the relevant goods. Cent. Garden & Pet Co. v. Doskocil Mfg. Co., 108 U.S.P.Q.2d
1134, 1139 (TTAB 2013). As discussed in the Statement of Facts, supra, Petitioner’s use of
CARDITONE in interstate commerce began in 1993, and Petitioner has presented written evidence
of sales from 1995 to the present. In contrast, Registrant claims no use prior to November 1, 1997.
Accordingly, Petitioner has clearly established priority of use.

B. Registrant’s CARDIO TONE Mark for “Dietary Supplements” Is Likely To
Cause Confusion With Petitioner’s CARDITONE Mark for Dietary

Supplements.

“Under the Lanham Act, 15 U.S.C. § 1052(d), the USPTO may refuse to register a
trademark that is so similar to a registered mark ‘as to be likely, when used on or in connection
with the goods of the Registrant, to cause confusion, or to cause mistake, or to deceive.”” M2
Software, Inc. v. M2 Commc’ns, Inc., 450 F.3d 1378, 1381, 78 U.S.P.Q.2d 1944, 1946 (Fed. Cir.
2006). The Board’s determination under Section 2(d) is based on an analysis of all of the probative

facts in evidence that are relevant to the factors bearing on the issue of likelihood of confusion. In



re E.I. duPont de Nemours & Co., 476 F.2d 1357, 1361, 177 U.S.P.Q. 563, 567 (C.C.P.A. 1973)".
It is unnecessary that every factor weigh in favor of the plaintiff in order to find confusion likely:
“[W1hile it must consider each factor for which it has evidence, the Board may focus its analysis
on dispositive factors, such as similarity of the marks and relatedness of the goods.” Han Beauty,
Inc. v. Alberto-Culver Co., 236 F.3d 1333, 1336, 57 U.S.P.Q.2d 1557, 1559 (Fed. Cir. 2001); see
also Brown Shoe Co. v. Robbins, 90 U.S.P.Q.2d 1752, 1754 (TTAB 2009) (“[tlwo key
considerations are the similarities between the marks and the similarities between the goods.”).
The Board resolves doubts about the likelihood of confusion against the newcomer because the
newcomer has the opportunity and the duty to avoid confusion with existing marks. In re Chatam
Int’l Inc. 380 F.3d 1340, 1345, 71 U.S.P.Q.2d 1944, 1948 (Fed. Cir. 2004).

The Board need only consider those du Pont factors where there is relevant evidence of
record relating to the particular factor. Cunningham, 222 F.3d at 946; 55 U.S.P.Q.2d at 1845 (Fed.
Cir. 2000). The most relevant factors in this proceeding are the similarity of the marks and the

identical nature of the goods. Federated Foods Inc. v. Fort Howard Paper Co., 544 F.2d 1098,

! These are: (1) The similarity or dissimilarity of the marks in their entireties as to appearance,
sound connotation and commercial impression; (2) The similarity or dissimilarity and nature of
the goods or services as described in an application or registration or in connection with which a
prior mark is in use; (3) The similarity or dissimilarity of established, likely-to-continue trade
channels; (4) The conditions under which and buyers to whom sales are made, i.e. “impulse' vs.
careful, sophisticated purchasing; (5) The fame of the prior mark (sales, advertising, length of use);
(6) The number and nature of similar marks in use on similar goods; (7) The nature and extent of
any actual confusion; (8) The length of time during and conditions under which there has been
concurrent use without evidence of actual confusion; (9) The variety of goods on which a mark is
or is not used (house mark, “family' mark, product mark); (10) The market interface between
Registrant and the owner of a prior mark; (11) The extent to which Registrant has a right to exclude
others from use of its mark on its goods; (12) The extent of potential confusion, i.e., whether de
minimis or substantial; (13) Any other established fact probative of the effect of use. See, du Pont,
476 F.2d at 1361, 177 U.S.P.Q. at 576.



1103, 192 U.S.P.Q. (BNA) 24, 29 (C.C.P.A. 1976). While not every factor must be considered, it
is worth noting that none of the du Pont factors argue against a likelihood of confusion.

Indeed, the Patent and Trademark Office has previously found these marks confusingly
similar. During the prosecution of Petitioner’s registration for the CARDITONE® trademark, on
September 29, 2009 the Examiner issued an office action based on a likelihood of confusion with
Respondent’s 2002 registration for CARDIO TONE. (Testimony of S. Sodhi, Docket Item 27, q
6; Ex. 2 at p. 5). However, as Respondent had failed to renew the registration, Petitioner’s
application proceeded to allowance. (TESS record for prior registration, Docket Item 31, Ex. 46
at p.4). Even Registrant itself has effectively admitted likelihood of infringement in 2001, when
it accused Registrant of infringing its earlier, now-abandoned registration for CARDIO TONE.
(Docket Item No. 34, Cease and Desist letter to Petitioner, Deposition Exhibit 17). Further
evidence of admitted likelihood of confusion can be found in Registrant’s 2015 response to
Petitioner’s cease and desist letter, arguing that Petitioner’s use was infringing Registrant’s mark,
for many of the reasons discussed below. (Testimony of G. Sodhi, Docket Item 27, | 34 and Exs.
42-43).

1. Registrant’s CARDIO TONE Mark Is Confusingly Similar to Petitioner’s
CARDITONE Mark.

The first relevant du Pont factor in this proceeding is the similarity of the parties’ marks.
To determine whether two marks are similar, the marks are viewed as a whole. See Estate of
Beckwith, Inc v. Comm’r of Patents, 252 U.S. 538, 545-546 (1920) (“[t]he commercial impression
of a trademark is derived from it as a whole, not from its elements separated and considered in
detail.”) The test is not whether the marks can be distinguished when subjected to a side-by-side

comparison, but whether the marks are sufficiently similar in terms of their overall commercial
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impression that confusion as to the source of the goods offered under the respective marks is likely
to result. In re Binion, 93 U.S.P.Q.2d 1531, 1534 (T.T.A.B. 2009).

As previously observed by the Board, both marks use the CARDI- and TONE formatives
at the beginning and end of the mark. Petitioner’s CARDITONE mark and Registrant’s CARDIO
TONE mark differ only in that Registrants Mark is broken into two words and includes an
additional “O” as a soft syllable.

Additionally, both parties provided testimony that their marks connote the same meaning.
Petitioner’s President testified that the CARDITONE® mark is apt for its product because
“CARDI” connotes something having to do with cardiovascular support and “TONE” suggests
being physically fit or healthy. (Testimony of S. Sodhi, Docket Item 26, at | 5). Registrant’s CEO
and founder thought the name was “appropriate for a product that helps to support heart health.”
(Deposition of P. Riley, Docket Item No. 34, transcript at p.13, In.5-9). Finally, Registrant’s
founder testified that she believes the marks are confusingly similar. (Id. at p. 63, stating, “yes, |
believe that Carditone violated our trademark, Cardio Tone.”).

Viewed from this perspective, the marks at issue are highly similar to the point of being
nearly identical. This factor strongly favors Petitioner.

2. The Goods Recited in Petitioner’s and Registrant’s Registrations Are Identical.

The next relevant du Pont factor examines the similarity of the parties’ goods. When the
cited goods are identical, consumers are more likely to be confused regarding the origin of the
goods, and “the degree of similarity necessary [between the marks at issue] to support a conclusion
of likely confusion declines.” Shen Mfg. Co., Inc. v. Ritz Hotel, Ltd., 393 F.3d 1238, 1242, 73
U.S.P.Q.2d 1350, 1354 (Fed. Cir. 2004). And both Petitioner and Registrant do in fact sell dietary

supplements under their respective marks. This factor also strongly favors Petitioner.
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3. Absent Restrictions in Their Respective Applications and Registrations, Petitioners’
and Registrant’s Identical Goods Are Presumed to Travel Through the Same
Channels of Trade (i.e. Customary Trade Channels for Supplements).

Where the listed goods are identical or closely related, and there are no limitations in either
the registration or the subject application, the Registrant’s goods and the Petitioner’s goods are
presumed to be marketed in the same channels of trade to the same end users. Brown Shoe, 90
U.S.P.Q.2d at 1754-55 (T.T.A.B. 2009); In re Elbaum, 211 U.S.P.Q. 639, 640 (TTAB 1981).
Here, as discussed above, Petitioner’s goods and Registrant’s goods are identical. Neither
Registrant’s registration nor Petitioners’ registration include any limits regarding the channels of
trade. (Compare: Registration at Issue to Docket Item No. 29, Ex. 44). The goods offered under
the marks must therefore be presumed to travel in all channels of trade normal for nutritional
supplement products in evaluating likelihood of confusion. Id. This factor also strongly favors

Petitioner.

4. The Goods Identified in The Parties’ Respective Applications and Registrations Are
Sold to the Same Type of Consumers under Similar Buying Conditions.

The absence of restrictions in either party’s recitation of goods also impacts the fourth du
Pont factor (type of consumers and condition purchases are made), as when the goods in the
respective registrations are identical and there are no limitations as to channels of trade or classes
of purchasers, the Board will presume that the goods would be purchased by all classes of
customers. Elbaum, 211 U.S.P.Q. at 640. See also: In re: Thor Tech Inc., 90 USPQ 1634, 1639
(TTAB 2009); Truescents LLC v. Ride Skin Care LLC, 81 USPQ.2d 1334, 1339-40 (TTAB 2006)
(skin care products deemed to be marketed to all normal classes of customers per fourth du Pont
factor). The resulting overlap in consumers for the parties’ goods further increases a likelihood

of confusion. This factor also favors Petitioner.
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5. Petitioner’s Mark Is Inherently Distinctive and Recognized by Consumers of
Dietary Supplements.

The fifth du Pont factor is the strength of the prior mark. Petitioner’s CARDITONE mark
enjoys both conceptual and commercial strength. The mark CARDITONE is suggestive. As
discussed supra, the CARDI segment of the mark suggests that the product is directed to the human
cardiovascular system, while the “TONE” segment connotates a toned or optimal physiological
condition. A suggestive mark is considered to be inherently distinctive and presumed to act as a
source identifier for the trademarked goods. Nautilus Group, Inc. v. ICON Health and Fitness,
Inc., 372 F.3d 1330, 71 USPQ2d 1173, 1180 (Fed. Cir. 2004).

Factors relevant to assessing the fame of the senior mark include length of use of the mark,
sales, and advertising. Coach Servs., Inc. v. Triumph Learning LLC, 668 F.3d 1356, 1367, 101
U.S.P.Q.2D (BNA) 1713, 1720 (Fed. Cir. 2012). As previously discussed, Petitioner has sold the
CARDITONE product for over 25 years. As shown by Petitioner’s documented sales data, annual
sales of CARDITONE has experienced immense growth since its introduction. (Testimony of G.
Sodhi, Docket Item No. 27, 6 and Ex. 5 (showing 1995 sales of $6,016); q 8 and Ex. 6 (showing
1996-97 sales), {9 and Ex. 7 (showing 1998 sales), ] 10 and Ex. 8 (showing 1999 sales), { 11 and
Ex. 9 (showing Ex. 2000 sales), { 12 and Ex. 10 (showing 2001 Sales); | 13 and Ex. 11 (showing
2002 sales); | 14 and Ex.12 (showing 2003); { 15 and Ex. 13 (showing 2004-2009 sales); { 16
and Ex. 14 (showing 2011-2016 sales); | 17 and Ex. 15 (showing 2014 sales made by Petitioner’s
sister-company); q 18 and Ex. 16 (showing 2015 sales made by Petitioner’s sister company); J 19

and Ex. 17 (showing 2016 sales made by Petitioner’s sister company)). As can be seen from this

data, CARDITONE has gone from annual sales _
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Petitioner has also spent considerable sums of money over the years advertising and
promoting the CARDITONE product. (Id., | 23-24; Ex. 18 (disclosing Petitioner’s advertising
expenditures for Ayush product line, including CARDITONE, for 1996); Ex. 19 (expenditures for
1997); Ex. 20 (expenditures for 1999); Ex. 21 (expenditures for 2000); Ex. 22 (expenditures for
2001); Ex. 23 (expenditures for 2003); Ex. 24 (expenditures for 2008); Ex. 25 (expenditures for
2009); Ex. 26 (expenditures for 2010); Ex. 27 (expenditures for 2012); Ex. 28 (expenditures for
2013); Ex. 29 (expenditures for 2014); Ex. 30 (expenditures for 2015); and Ex. 31 (expenditures
for 2016)). Petitioner advertises and promotes CARDITONE online, on its website, in social
media, and in print advertisements. (Id., { 27-28; Exs. 35-36 (examples of e-mail advertisements);
Ex. 37-40 (examples of advertisements Petitioner has run in printed publications; see also
Testimony of S. Sodhi, Docket Item No. 26, | 7 and Ex. 3-4 (product catalogs)).

In addition to promoting sales of CARDITONE by its brick-and-mortar store sales and
online retailers, Petitioner has also promoted the CARDITONE product to health practitioners,
who re-sell the product to their patients. (Testimony of G. Sodhi, Docket Item 27, | 30, Ex. 41
(promotional material provided to health practitioners); Ex. 26, { 11). Unsurprisingly,
CARDITONE has been named the “#1 Cardiovascular Support Supplement”” by Doctor Jonathan
Wright (I1d., | 29, Exs. 36-38 & 40 (advertisements noting the recognition), and has been named
the “#1 Doctor Prescribed All-Natural Supplement for Blood Pressure Support.” (Id., Ex. 27,
29, Ex. 35 (advertisement noting recognition)). Petitioner also attends multiple trade shows each
year in which CARDITONE is promoted. (Id., Ex. 26, { 12).

Because the CARDITONE mark has significant conceptual and commercial strength, this

factor also favors Petitioner.
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6. The nature and extent of any actual confusion.

Another du Pont factor relevant to the present case is the presence of actual confusion.
Consumers have confused Petitioner with Registrant in believing Petitioner is the source of
Registrant’s CARDIO TONE product. Petitioner has received telephone inquiries from consumers
mistakenly believing Petitioner’s CARDITONE product was CARDIO TONE and asking why the
supplement’s formulation had changed. (Testimony of G. Sodhi, Docket Item 27,  31). Other
consumers have called Petitioner seeking to purchase Registrant’s CARDIO TONE product. (Id.).
In fact, Petitioner itself has confused the two marks, making an internal error in its sales reports
that was not noticed for years. (Id., | 7, exhibits 6-12). Evidence of actual confusion is probative,
if not conclusive, evidence that confusion is likely. In re Majestic Distilling Co., Inc., 315 F.3d
1311, 1317 (Fed. Cir. 2003)). Accordingly, this factor also favors Petitioner.

7. The Absence of More Incidents of Confusion Is a Result of Registrant’s Narrow
Marketing Channels To-Date of its CARDIO TONE product.

Registrant is expected to argue that notwithstanding the incidents of actual confusion
described above, the parties’ two products have coexisted for a long period of time without
significant confusion. Any such argument should be rejected. For this factor to be given weight,
Registrant must show “appreciable and continuous use by Registrant of its mark for a significant
period of time in the same markets as those served by Petitioner under its marks.” Gillette Canada,
Inc. v. Ranir Corp., 23 U.S.P.Q.2d 1768, 1774 (T.T.A.B. 1992) (emphasis added). A Registrant
must put forth evidence of its use and overlap in trade channels to establish that there was a
“reasonable opportunity for confusion to have occurred.” Citigroup Inc. v. Capital City Bank
Group, Inc., 94 U.S.P.Q.2d 1645, 1660 (T.T.A.B. 2010); Central Soya Company, Inc. v. North

American Plant Breeders, 212 U.S.P.Q. 37, 48 (T.T.A.B. 1981).
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To-date, Registrant has greatly restricted its marketing of its CARDIO TONE product.
Registrant only markets products direct to consumer, which by its own admission “is a very limited
market versus the mass marketplace.” (Docket Item No. 34, Deposition Transcript of P. Riley,
p.56, In.13-17). Marketing of the CARDIO TONE product specifically was even more limited.
Petitioner did not market CARDIO TONE to “young, healthy” people, but rather suggested the
product only as an up-sell to existing customers who informed Registrant they had a heart issue or
a family history of heart issues. (Id. at p. 28, In.3-9). Registrant considers CARDIO TONE a
“secondary product,” which is not featured in its advertisements soliciting new customers. (Id. at
p-29 In.12-14.; see also: p.30 In.8-14 [“[1] don’t recall ever running a newspaper ad with Cardio
Tone by itself because it would be too limited.”]; p. 40 In.24 [“we would advertise MDR, not
Cardio Tone”] and p.41 In. 18-22 [“Cardio Tone is a limited, select market”]). Registrant also
limits the outlets where one can purchase its product. Registrant ‘[does not] really market” in
brick-and-mortar stores, and only sells online on Amazon.com and its own website. (Id. at p.24 In.
23-25; see also pp.38-40). Nor does Registrant purchase advertisements to bring Amazon
customers or internet users to its online markets. (Id. at p.38, In. 9-14). Inreality, CARDIO TONE
is merely an up-sell product marketed and sold solely to existing consumers who had already
purchased one of Registrant’s main products (such as its multi-vitamin). (Id. at p. 27-30).
Registrant’s founder admits CARDIO TONE is not one of Registrant’s best products, -
|

In contrast, Petitioner’s CARDITONE product is sold on Petitioner’s website, as well as
online retailers such as Amazon.com and iHerb.com. (Testimony of S. Sodhi, Docket Item No.

26,1 9). The only online retail store on which Petitioner was able to locate Registrant’s CARDIO
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TONE product is www.viewvitamins.com. (Testimony of G. Sodhi, Docket Item No. 27, | 20).
Petitioner’s product is not and has not been sold on viewvitamins.com. (Id.)

Petitioner’s CARDITONE product is also sold at brick-and-mortar health food stores. .
(Testimony of S. Sodhi, Docket Item No. 26,  10). Petitioner is unaware of any brick and mortar
health food stores, or any stores for that matter, that sell (or have ever sold) its CARDITONE
product and Registrant’s CARDIO TONE product. (Id.) CARDITONE is also sold by and through
private health practitioners such as Ayurvedic doctors, naturopathic doctors, massage therapists,
chiropractic therapists and the like. (/d. at | 11). Petitioner is unaware of any health practitioners
that sell (or have ever sold) its CARDITONE product and Registrant’s CARDIO TONE product.
(Id.) Petitioner’s product is promoted at various trade shows, such as: The Natural Products Expo
West; Supply Side West; AANP; SIO; ANP; ONC; NAMA; OANP; WANP; and AZNMA. (/d.
atq 12).

Because Registrant has treated its CARDIO TONE product as a “secondary” product and
to-date has not significantly or aggressively marketed the product in areas where Petitioner has
marketed the product, it is not surprising that there has not been a large number of incidents of
actual confusion. There is simply no overlap in the channels of marketing or commerce of these
two products. Petitioner contends that this factor is neutral, favoring neither party.

V1. CONCLUSION

For the foregoing reasons, Petitioner’s respectfully request that the Board cancel

Registration No. 4,532,087.
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Respectfully submitted,
AMIN TALATI UPADHYE, LLP

By: __/s/Ryan M. Kaiser

Ryan M. Kaiser

AMIN TALATI UPADHYE, LLP.
100 S. Wacker Drive.

Suite 200

Chicago, IL 60606

312-327-3328
Ryan(@AminTalati.com

ATTORNEY FOR PETITIONERS
AYUSH HERBS, LLC
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that the foregoing documents have been served via email

upon the following counsel for Registrant at the following email addresses on November 21, 2017.

CATHEREINE F HOFFMAN
MAYBACK & HOFFMAN PA
5846 S. FLAMINGO RD #232
FT LAUDERDALE, FL 33330
trademarks@mayback.com

/s/ Ryan M. Kaiser
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CERTIFICATE OF ELECTRONIC FILING

The undersigned hereby certifies that a copy of the attached Petitioner’s Trial Brief was

electronically filed with the Trademark Trial and Appeal Board’s ESTTA on November 21, 2017.

/s/ Ryan M. Kaiser
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