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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of Registration No. 4532087
For the mark: CARDIO TONE
Date Registered: March 20, 2014

AYUSH HERBS, INC.,
Petitioner
V. Cancellation No. 92061544

MDR FITNESS CORP.,

Registrant

R e N N N S N N N g

REGISTRANT MDR FITNESS CORP.’S THIRD NOTICE OF RELIANCE

Registrant MDR Fitness Corp., by and through the undersigned counsel, pursuant to 37
C.F.R. § 2.122(e), Fed. R. Evid. 803(8) and 201(b), and TBMP 704.07, hereby gives notice that it
intends to rely on the following official records and submits herewith the official records as
follows:

Exhibit 3: A copy of the certificate of registration for U.S. Trademark Reg. No. 2,572,462
from the United States Patent and Trademark Office’s online TSDR database and printouts from
the United States Patent and Trademark Office’s online TESS and TSDR databases showing the
current status and title (owner) of Registrant’s now-cancelled registration for CARDIO TONE and
design, Reg. No. 2,572,462. This registration is relevant to the issues of standing, priority and
likelihood of confusion, including: (1) the similarity or dissimilarity of the marks in their entireties
as to appearance, sound, connotation and commercial impression; (3) the similarity or dissimilarity
of established, likely-to-continue trade channels; (6) the number and nature of similar marks in use
on similar goods; (7) the nature and extent of any actual confusion; (8) the length of time during

and conditions under which there has been concurrent use without evidence of actual confusion;



(10) the market interface between Petitioner and Registrant; (11) the extent to which Petitioner has
a right to exclude others from use of its mark on its goods; and (12) the extent of potential

confusion, i.e., whether de minimis or substantial.

Dated: August 7, 2017 Respectfully submitted,

/s/ James A. Stepan

Catherine F. Hoffman, Esq.
James A. Stepan, Esq.
MAYBACK & HOFFMAN, P.A.
5846 S. Flamingo Rd. #232

Fort Lauderdale, FL. 33330
Telephone (954) 704-1599
Facsimile (954) 704-1588
Attorneys for Registrant

MDR Fitness

CERTIFICATE OF SERVICE

Registrant, MDR Fitness Corp. hereby certifies that a copy of the foregoing has been served
upon Petitioner via its attorney of record, on this 7" day of August 2017 by email at the following
address:

Ryan M. Kaiser, Esq.
Sanjay Karnik, Esq.
AMIN TALATI & UPADHYE, LLC
100 South Wacker Drive
Suite 2000
Chicago, IL 60606
Telephone: (312) 327-3328
ryan(@amintalati.com
sanjay(@amintalati.com

/s/ James A. Stepan
Attorney for Registrant




EXHIBIT 3



Int. ClL: 5
Prior U.S. Cls.: 6, 18, 44, 46, 51 and 52
Reg. No. 2,572,462

United States Patent and Trademark Office  Registered May 28, 2002

TRADEMARK
PRINCIPAL REGISTER

Cardio
Tone

MDR_FITNESS CORP. (FLORIDA CORPORA-  FIRST USE 11-1-1997; IN COMMERCE 11-1-1997.
)

14101 NW 4TH STREET .

SUNRISE, FL 33325 SER. NO. 75-480,652, FILED 5-4-1998.

FOR: DIETARY AND NUTRITIONAL SUPPLE-

MENTS, IN CLASS 5 (U.S. CLS. 6, 18, 44, 46, 51 AND
52). JENNIFER CHICOSKI, EXAMINING ATTORNEY
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Published for
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Registration
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Registration
Date

Owner

Attorney of
Record

Type of Mark
Register
Live/Dead

Tone

CARDIO TONE

(CANCELLED) IC 005. US 006 018 044 046 051 052. G & S: dietary and nutritional supplements. FIRST USE:
19971101. FIRST USE IN COMMERCE: 19971101

(3) DESIGN PLUS WORDS, LETTERS, AND/OR NUMBERS

02.01.02 - Men depicted as shadows or silhouettes of men; Silhouettes of men
02.11.01 - Hearts excluding hearts as carriers or depicted on playing cards
07.05.08 - Elevators; Escalators; Staircases

26.11.21 - Rectangles that are completely or partially shaded

75480652
May 4, 1998
1A

1A
March 5, 2002
2572462

May 28, 2002

(REGISTRANT) MDR Fitness Corp. CORPORATION FLORIDA 14101 NW 4th Street Sunrise FLORIDA
33325

JASON K PSALTIDES

TRADEMARK
PRINCIPAL
DEAD

http://tmsearch.uspto.gov/bin/showfield ?f=doc&state=4807:tpdnvz.2.5 1/2



8/3/2017 Trademark Electronic Search System (TESS)

Indicator

Cancellation March 29, 2011
Date

LasT Doc

| HOME | SITE INDEX| SEARCH | eBUSINESS | HELP | PRIVACY POLICY

http://tmsearch.uspto.gov/bin/showfield ?f=doc&state=4807:tpdnvz.2.5 2/2



Generated on: This page was generated by TSDR on 2017-08-03 15:12:41 EDT
Mark: CARDIO TONE

US Serial Number: 75480652 Application Filing May 04, 1998
Date:
US Registration 2572462 Registration Date: May 28, 2002
Number:

Register: Principal
Mark Type: Trademark

TM5 Common Status DEAD/REGISTRATION/Cancelled/Invalidated

Descriptor:
The trademark application was registered, but subsequently it was cancelled
or invalidated and removed from the registry.

Status: Registration cancelled because registrant did not file an acceptable declaration under Section 8. To view all documents in this file, click
on the Trademark Document Retrieval link at the top of this page.

Status Date: Mar. 29, 2011
Publication Date: Mar. 05, 2002
Date Cancelled: Mar. 29, 2011

Mark Information

Mark Literal CARDIO TONE
Elements:

Standard Character No
Claim:
Mark Drawing 3 - AN ILLUSTRATION DRAWING WHICH INCLUDES WORD(S)/ LETTER(S)/NUMBER(S)
Type:
Design Search 02.01.02 - Men depicted as shadows or silhouettes of men; Silhouettes of men
Code(s): 02.11.01 - Hearts excluding hearts as carriers or depicted on playing cards

07.05.08 - Staircases; Escalators; Elevators
26.11.21 - Rectangles that are completely or partially shaded

Goods and Services

Note: The following symbols indicate that the registrant/owner has amended the goods/services:

e Brackets [..] indicate deleted goods/services;
e Double parenthesis ((..)) identify any goods/services not claimed in a Section 15 affidavit of incontestability; and
e Asterisks *..* identify additional (new) wording in the goods/services.

For: dietary and nutritional supplements

International 005 - Primary Class U.S Class(es): 006, 018, 044, 046, 051, 052
Class(es):

Class Status: SECTION 8 - CANCELLED

Basis: 1(a)
First Use: Nov. 01, 1997 Use in Commerce: Nov. 01, 1997
Basis Information (Case Level)
Filed Use: Yes Currently Use: Yes Amended Use: No
Filed ITU: No Currently ITU: No Amended ITU: No

Filed 44D: No Currently 44D: No Amended 44D: No



Filed 44E: No Currently 44E: No
Filed 66A: No Currently 66A: No
Filed No Basis: No Currently No Basis: No

Amended 44E: No

Current Owner(s) Information

Owner Name: MDR Fitness Corp.

Owner Address: 14101 NW 4th Street
Sunrise, FLORIDA UNITED STATES 33325

Legal Entity Type: CORPORATION State or Country FLORIDA
Where Organized:

Attorney/Correspondence Information

Attorney of Record
Attorney Name: JASON K PSALTIDES
Correspondent

Correspondent JASON K PSALTIDES

Name/Address: JASON PSALTIDES & ASSOC
SAWGRASS INTERNATIONAL CORP PARK
14101 NW 4TH ST
SUNRISE, FLORIDA UNITED STATES 33325

Domestic Representative - Not Found

Prosecution History

Date Description

Mar. 29, 2011 CANCELLED SEC. 8 (6-YR)

Mar. 05, 2009 POST REGISTRATION ACTION MAILED - SEC. 8
Feb. 06, 2009 ASSIGNED TO PARALEGAL

Jan. 30, 2009 REGISTERED - SEC. 8 (6-YR) FILED

Jan. 30, 2009 PAPER RECEIVED

Sep. 06, 2007 CASE FILE IN TICRS

May 28, 2002 REGISTERED-PRINCIPAL REGISTER

Mar. 05, 2002 PUBLISHED FOR OPPOSITION

Feb. 13, 2002 NOTICE OF PUBLICATION

Sep. 06, 2001 APPROVED FOR PUB - PRINCIPAL REGISTER
Jan. 06, 1999 LETTER OF SUSPENSION MAILED

Dec. 04, 1998 CORRESPONDENCE RECEIVED IN LAW OFFICE
Oct. 09, 1998 NON-FINAL ACTION MAILED

Proceeding
Number

67603
67603

TM Staff and Location Information

TM Staff Information - None
File Location
Current Location: TMO LAW OFFICE 115 Date in Location: Mar. 29, 2011



