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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD
AYUSH HERBS, INC.,
Petitioner Proceeding No.: 92061544

VS. Mark: CARDIO TONE
MDR Fitness Corp.,

Registrant.

PETITIONER’S FIRST NOTICE OF RELIANCE

Petitioner, by its undersigned attorneys and pursuant to Rule 2.120, 2.122 and 2.123 of
the Trademark Rules of Practice, hereby give notice that it intends to rely at trial on the
following material evidence, relevant to the issues raised in the pleadings herein:

Petitioner’s Trademark Registration

Exhibit 44: Pursuant to 37 CFR 2.122(d)(2), a copy of the Certificate of Registration
from TSDR and a printout from the USPTO’s online TESS record showing the current owner
and status for Registration No. 4097498 (CARDITONE). This document is relevant to this
matter in that it is the federal registration for the mark which Petitioner has alleged against
Registrant in the above-captioned proceeding. Moreover, the registration is relevant to the issues
of standing, priority and likelihood of confusion.

This 24th day of May, 2017.

Respectfully submitted,
/s/ Ryan M. Kaiser
Ryan M. Kaiser

Sanjay S. Karnik

AMIN TALATI & UPADHYE, LLC
100 S. Wacker Drive




Suite 2000

Chicago, IL 60606

T: (312) 327-3328

F: (312) 884-7352
ryan(@amintalati.com
sanjay@amintalati.com



CERTIFICATE OF SERVICE

I hereby certify that on May 24, 2017, a true and correct copy of the foregoing was

served via email on all counsel or parties of record on the Service List below:

CATHERINE F HOFFMAN
MAYBACK & HOFFMAN PA
5846 S FLAMINGO RD #232
FT LAUDERDALE, FL 33330

trademarks@mayback.com

/s/ Ryan M. Kaiser
ryan(@amintalati.com

CERTIFICATE OF ELECTRONIC FILING

The undersigned hereby certifies that a copy of the attached Document was electronically
filed with the Trademark Trial and Appeal Board’s ESTTA on May 24, 2017.

/s/ Ryan M. Kaiser
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CARDITONE

Word Mark
Goods and Services

Standard Characters
Claimed

Mark Drawing Code
Serial Number

Filing Date

Current Basis

Original Filing Basis
Published for Opposition
Registration Number

International Registration
Number

Registration Date
Owner

Attorney of Record
Type of Mark
Register

Live/Dead Indicator

CARDITONE

IC 005. US 006 018 044 046 051 052. G & S: Dietary supplements. FIRST USE: 19930000.
FIRST USE IN COMMERCE: 19930000

(4) STANDARD CHARACTER MARK
77766988

June 24, 2009

1A

1A

November 29, 2011

4097498

1212145

February 14, 2012

(REGISTRANT) Ayush Herbs, Inc. CORPORATION WASHINGTON 2239 152nd Ave NE
Redmond WASHINGTON 98052

Rakesh M. Amin
TRADEMARK
PRINCIPAL
LIVE

ress Howe | New Usen [ srucrured Jr e Formferowse o JSEARCHOG | tor | HeLP |
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TTAB Cancellation No: 92061544
Ayush Herbs, Inc. v. MDR Fitness Corp.

Generated on: This page was generated by TSDR on 2017-05-23 18:17:33 EDT
Mark: CARDITONE

US Serial Number: 77766988

US Registration 4097498

Number:

Register: Principal

Mark Type: Trademark

TM5 Common Status
Descriptor:

Status:
Status Date:

Publication Date:

Registered. The registration date is used to determine when post-registration maintenance documents are due.

Feb. 14,2012
Nov. 29, 2011

Date:

Application Filing Jun. 24, 2009

Registration Date: Feb. 14,2012

LIVE/REGISTRATION/Issued and Active

CARDITONE

The trademark application has been registered with the Office.

Mark Information

Mark Literal
Elements:

Standard Character
Claim:

Mark Drawing
Type:

CARDITONE

Yes. The mark consists of standard characters without claim to any particular font style, size, or color.

4 - STANDARD CHARACTER MARK

Related Properties Information

International
Registration
Number:

International
Application(s)
/Registration(s)
Based on this
Property:

1212145

A0043464/1212145

Goods and Services

Note: The following symbols indicate that the registrant/owner has amended the goods/services:

e Brackets [..] indicate deleted goods/services;
e Double parenthesis ((..)) identify any goods/services not claimed in a Section 15 affidavit of incontestability; and

e Asterisks *..* identify additional (new) wording in the goods/services.

For: Dietary supplements

International 005 - Primary Class

U.S Class(es): 006, 018, 044, 046, 051, 052

Class(es):
Class Status: ACTIVE
Basis: 1(a)
First Use: 1993 Use in Commerce: 1993
Basis Information (Case Level)
Filed Use: Yes Currently Use: Yes Amended Use: No
Filed ITU: No Currently ITU: No Amended ITU: No

Petitioner's Notice of Reliance
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TTAB Cancellation No: 92061544
Ayush Herbs, Inc. v. MDR Fitness Corp.

Filed 44D: No Currently 44D: No
Filed 44E: No Currently 44E: No
Filed 66A: No Currently 66A: No
Filed No Basis: No Currently No Basis: No

Amended 44D: No
Amended 44E: No

Current Owner(s) Information

Owner Name:

Owner Address:

Legal Entity Type:

Ayush Herbs, Inc.

2239 152nd Ave NE
Redmond, WASHINGTON UNITED STATES 98052

CORPORATION State or Country WASHINGTON
Where Organized:

Attorney/Correspondence Information

Attorney Name:

Attorney of Record
Rakesh M. Amin

Attorney Primary trademark@amintalati.com Attorney Email No
Email Address: Authorized:
Correspondent
Correspondent Rakesh M. Amin
Name/Address: AMIN TALATI, LLC
55 West Monroe Street
Suite 3400
CHICAGO, ILLINOIS UNITED STATES 60603
Phone: 312.466.1033 Fax: 312.884.7352
Correspondent e- trademark@amintalati.com Correspondent e- Yes
mail: mail Authorized:
Domestic Representative - Not Found
Prosecution History
Date Description ;Lonc;'z:?ing
Feb. 14,2017 COURTESY REMINDER - SEC. 8 (6-YR) E-MAILED
Sep. 14,2012 TEAS CHANGE OF CORRESPONDENCE RECEIVED
Feb. 14,2012 REGISTERED-PRINCIPAL REGISTER
Nov. 29, 2011 OFFICIAL GAZETTE PUBLICATION CONFIRMATION E-MAILED
Nov. 29, 2011 PUBLISHED FOR OPPOSITION
Nov. 09, 2011 NOTIFICATION OF NOTICE OF PUBLICATION E-MAILED
Oct. 22, 2011 LAW OFFICE PUBLICATION REVIEW COMPLETED 77312
Oct. 22, 2011 APPROVED FOR PUB - PRINCIPAL REGISTER
Oct. 22, 2011 LIE CHECKED SUSP - TO ATTY FOR ACTION 77312
Apr. 22, 2011 REPORT COMPLETED SUSPENSION CHECK CASE STILL SUSPENDED 77312
Apr. 21, 2011 ASSIGNED TO LIE 77312
Oct. 21, 2010 REPORT COMPLETED SUSPENSION CHECK CASE STILL SUSPENDED 68552
Oct. 21, 2010 ASSIGNED TO LIE 68552
May 26, 2010 TEAS CHANGE OF CORRESPONDENCE RECEIVED
Apr. 19, 2010 NOTIFICATION OF LETTER OF SUSPENSION E-MAILED 6332
Apr. 19, 2010 LETTER OF SUSPENSION E-MAILED 6332
Apr. 19, 2010 SUSPENSION LETTER WRITTEN 73713
Mar. 22, 2010 TEAS/EMAIL CORRESPONDENCE ENTERED 88889
Mar. 22, 2010 CORRESPONDENCE RECEIVED IN LAW OFFICE 88889
Mar. 22, 2010 TEAS RESPONSE TO OFFICE ACTION RECEIVED
Sep. 22, 2009 NOTIFICATION OF NON-FINAL ACTION E-MAILED 6325
Sep. 22, 2009 NON-FINAL ACTION E-MAILED 6325
Sep. 22, 2009 NON-FINAL ACTION WRITTEN 73713
Sep. 22, 2009 ASSIGNED TO EXAMINER 73713
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TTAB Cancellation No: 92061544
Ayush Herbs, Inc. v. MDR Fitness Corp.

Jun. 29, 2009 NEW APPLICATION OFFICE SUPPLIED DATA ENTERED IN TRAM
Jun. 27, 2009 NEW APPLICATION ENTERED IN TRAM

TM Staff and Location Information

TM Staff Information - None

File Location
Current Location: PUBLICATION AND ISSUE SECTION Date in Location: Feb. 14,2012
Proceedings
Summary
Number of 1

Proceedings:

Type of Proceeding: Cancellation

Proceeding 92061544 Filing Date: May 21, 2015
Number:
Status: Pending Status Date: May 21, 2015
Interlocutory ANDREW P BAXLEY
Attorney:
Defendant

Name: MDR Fitness Corp.

Correspondent CATHERINE F HOFFMAN
Address: MAYBACK & HOFFMAN PA
5846 S FLAMINGO RD #232
FT LAUDERDALE FL UNITED STATES, 33330

Correspondent e- trademarks@mayback.com
mail:

Associated marks

Registration
Number

4532087

Mark Application Status flfurr:?t:er

CARDIO TONE Cancellation Pending 85892193
Plaintiff(s)
Name: Ayush Herbs, Inc.
Correspondent RYAN M KAISER
Address: AMIN TALATI & UPADHYE LLC
100 S WACKER DRIVE, SUITE 2000
CHICAGO IL UNITED STATES , 60606
Correspondent e- ryan@amintalati.com , sanjay@amintalati.com , eliza@amintalati.com
mail:

Associated marks

Mark Application Status Serial Number
CARDITONE Registered 77766988

Prosecution History

Entry Number History Text Date
1 FILED AND FEE May 21, 2015
2 NOTICE AND TRIAL DATES SENT; ANSWER DUE: May 22, 2015
3 PENDING, INSTITUTED May 22, 2015
4 ANSWER Jul 06, 2015
5 P MOT TO COMPEL DISCOVERY Dec 30, 2015
6 SUSP PEND DISP OF OUTSTNDNG MOT Jan 26, 2016
7 PROCEEDINGS RESUMED May 12, 2016
8 P MOT FOR EXT W/ CONSENT Jun 09, 2016
9 EXTENSION OF TIME GRANTED Jun 09, 2016
10 D'S ANSWER TO 1 DOC REQ ANSWER TO INTERROGATORIES Jun 10, 2016
11 #10 NOT CONSIDERED DATES REMAIN AS SET Jul 06, 2016
12 P MOT TO COMPEL DISCOVERY Aug 31,2016

Petitioner’s Notice of Reliance Exhibit 44 Page 5 of 8

Registration
Number

4097498

Due Date
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TTAB Cancellation No: 92061544
Ayush Herbs, Inc. v. MDR Fitness Corp.

P OPP/RESP TO MOTION

TRIAL DATES RESET

D APPEARANCE / POWER OF ATTORNEY
D MOT FOR EXT W/O CONSENT
CHANGE OF CORRESP ADDRESS

DEF ALLOWED UNTIL 10/24/16 TO SERVE RESPONSES
D MOT FOR EXT W/O CONSENT

P OPP/RESP TO MOTION

TRIAL DATES RESET

D REPLY IN SUPPORT OF MOTION

D MOT TO STRIKE TESTIMONY

P OPP/RESP TO MOTION

TRIAL DATES RESET

Exhibit 44 Page 6 of 8

Sep 02, 2016
Sep 12,2016
Oct 05, 2016
Oct 05, 2016
Oct 05, 2016
Oct 14, 2016
Dec 08, 2016
Dec 23, 2016
Dec 28, 2016
Dec 28, 2016
May 12, 2017
May 12, 2017
May 15, 2017



TTAB Cancellation No: 92061544

Ayush Herbs, Inc. v. MDR Fit

@ﬁﬂﬂl

ness Corp.

States of Amepy,,

Anited States Patent and Trademark Office (?

CARDITONE

Reg. No. 4,097,498
Registered Feb. 14, 2012
Int. CL: §

TRADEMARK
PRINCIPAL REGISTER

Director of the United States Patent and Trademark Office

Petitioner's Notice of Reliance

AYUSH HERBS, INC. (WASHINGTON CORPORATION)

2239 152ND AVE NE

REDMOND, WA 98052

FOR: DIETARY SUPPLEMENTS, IN CLASS 5 (U.S. CLS. 6, 18, 44, 46, 51 AND 52).
FIRST USE 0-0-1993; IN COMMERCE 0-0-1993.

THE MARK CONSISTS OF STANDARD CHARACTERS WITHOUT CLAIM TO ANY PAR-
TICULAR FONT, STYLE, SIZE, OR COLOR.

SER. NO. 77-766,988, FILED 6-24-2009.

JOHN SCHUYLER YARD, EXAMINING ATTORNEY
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TTAB Cancellation No: 92061544
Ayush Herbs, Inc. v. MDR Fitness Corp.

REQUIREMENTS TO MAINTAIN YOUR FEDERAL
TRADEMARK REGISTRATION

WARNING: YOUR REGISTRATION WILL BE CANCELLED IF YOU DO NOT FILE THE
DOCUMENTS BELOW DURING THE SPECIFIED TIME PERIODS.

Requirements in the First Ten Years*
What and When to File:

First Filing Deadline: You must file a Declaration of Use (or Excusable Nonuse) between the
5th and 6th years after the registration date. See 15 U.S.C. §§1058, 1141k. If the declaration is
accepted, the registration will continue in force for the remainder of the ten-year period, calculated
from the registration date, unless cancelled by an order of the Commissioner for Trademarks or a
federal court.

Second Filing Deadline: You must file a Declaration of Use (or Excusable Nonuse) and an
Application for Renewal between the 9th and 10th years after the registration date.*
See 15 U.S.C. §1059.

Requirements in Successive Ten-Year Periods*
What and When to File:

You must file a Declaration of Use (or Excusable Nonuse) and an Application for Renewal between
every 9th and 10th-year period, calculated from the registration date. *

Grace Period Filings*

The above documents will be accepted as timely if filed within six months after the deadlines listed above
with the payment of an additional fee.

The United States Patent and Trademark Office (USPTO) will NOT send you any future notice or
reminder of these filing requirements.

*ATTENTION MADRID PROTOCOL REGISTRANTS: The holder of an international registration with
an extension of protection to the United States under the Madrid Protocol must timely file the Declarations
of Use (or Excusable Nonuse) referenced above directly with the USPTO. The time periods for filing are
based on the U.S. registration date (not the international registration date). The deadlines and grace periods
for the Declarations of Use (or Excusable Nonuse) are identical to those for nationally issued registrations.
See 15U.8.C. §§1058, 1141k. However, owners of international registrations do not file renewal applications
at the USPTO. Instead, the holder must file a renewal of the underlying international registration at the
International Bureau of the World Intellectual Property Organization, under Article 7 of the Madrid Protocol,
before the expiration of each ten-year term of protection, calculated from the date of the international
registration. See 15 U.S.C. §1141j. For more information and renewal forms for the international registration,
see http://www.wipo.int/madrid/en/.

NOTE: Fees and requirements for maintaining registrations are subject to change. Please check the
USPTO website for further information. With the exception of renewal applications for registered
extensions of protection, you can file the registration maintenance documents referenced above online
at http://www.uspto.gov.

Page: 2 /RN # 4,097,498
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