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THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD
Washington, District of Columbia

In the Matter of Registration No. 4,532,087
Trademark: CARDIO TONE
Issued on May 20, 2014

Ayush Herbs, Inc. Proceeding No.: 92061544
Petitioner,
June 9, 2016
Vs.
MDR Fitness Corp.
Registrant

Assistant Commissioner for Trademarks
2900 Crystal Drive

Arlington, VA 22202-3513

Box: TTAB NO FEE

RESPONSE TO PETITIONER’S
FIRST SET OF DOCUMENT REQUESTS

MDR Fitness Corp. (“MDR”), as Registrant (the “Registrant”), by and through its
undersigned counsel, submits documentation to Petitioner Petitioner’s First Set of

Document Requests.

DOCUMENT REQUEST NO. 1: All Documents identified in Registrant's initial
disclosures pursuant to Federal Rule of Civil Procedure 26(a).

DOCUMENT REQUEST NO. 2: All Documents identified in response to
Petitioner's First Set of Interrogatories.

DOCUMENT REQUEST NO. 3: All Documents referred to or quoted in the
Answer.

DOCUMENT REQUEST NO. 4: All Documents relied upon by Registrant in
drafting the Answer.

DOCUMENT REQUEST NO. 5: All Documents concerning Registrant's knowledge of
Petitioner's adoption, use or registration of Petitioner's Mark.

DOCUMENT REQUEST NO. 6: All Documents concerning Registrant's
consideration, selection, conception, creation or adoption of any Challenged Designation for
use on or in connection with any goods or services, including, but not limited to, all
Documents in which the consideration, selection, conception, creation, adoption or use of
any Challenged Designation is suggested, discussed or mentioned.



DOCUMENT REQUEST NO. 7: All Documents identifying all persons who were
responsible for, participated in, or have information or were consulted concerning the
consideration, selection, conception, creation or adoption of any Challenged Designation for
use on or in connection with any of Registrant's goods or services.

DOCUMENT REQUEST NO. 8: All Documents concerning Registrant's first use of
any Challenged Designation anywhere in the United States.

DOCUMENT REQUEST NO. 9: All Documents concerning Registrant's first use of
any Challenged Designation in United States commerce.

DOCUMENT REQUEST NO. 10: All Documents concerning United States Trademark
Application Serial No. 75/480,652, including, but not limited to, all Documents concerning
the decision to file the application and copies of all documents submitted to or received
from the United States Patent and Trademark Office in connection with the application.

DOCUMENT REQUEST NO. 11: All Documents concerning United States Trademark
Registration No. 2,572,462, including, but not limited to, copies of all documents submitted
to or received from the United States Patent and Trademark Office in connection with the
registration.

DOCUMENT REQUEST NO. 12: All Documents concerning United States Trademark
Application Serial No. 85/892,193, including, but not limited to, all Documents concerning
the decision to file the application and copies of all documents submitted to or received
from the United States Patent and Trademark Office in connection with the application.

DOCUMENT REQUEST NO. 13: All Documents concerning United States Trademark
Registration No. 4,532,087, including, but not limited to, copies of all documents submitted
to or received from the United States Patent and Trademark Office in connection with the
registration.

DOCUMENT REQUEST NO. 14: All Documents concerning any state trademark
registrations sought or obtained by Registrant for any Challenged Designation, including, but
not limited to, copies of all documents submitted to or received from any state trademark
registration agency.



DOCUMENT REQUEST NO. 15: Documents sufficient to identify all goods and
services actually or planned or intended to be sold, offered or licensed by Registrant
under or in connection with any Challenged Designation.

DOCUMENT REQUEST NO. 16: All Documents concerning any assessment,
evaluation or consideration by Registrant of how to categorize, describe or define the
goods and services actually or planned or intended to be sold, offered or licensed under or
in connection with any Challenged Designation.

DOCUMENT REQUEST NO. 17: All Documents concerning any planned or future
development of any goods or services to be sold, offered or licensed in connection with
any Challenged Designation.

DOCUMENT REQUEST NO. 18: Documents sufficient to identify all channels of trade
through which Registrant advertises, promotes, markets, displays, distributes, sells, offers
or licenses, or plans or intends to advertise, promote, market, display, distribute, sell, offer
or license, any goods, services, items or packaging under or in connection with any
Challenged Designation, including, but not limited to, documents identifying the
distributors, retail or other business outlets that offer or will offer Registrant's goods or
services in connection with any Challenged Designation.

DOCUMENT REQUEST NO. 19: Documents sufficient to identify the geographic regions
in the United States in which Registrant has or has caused to be advertised, promoted,
marketed, displayed, distributed, sold, offered or licensed, or plans or intends to advertise,
promote, market, display, distribute, sell, offer or license, any goods or services under or in
connection with any Challenged Designation.

DOCUMENT REQUEST NO. 20: Documents sufficient to show each visual, oral and other
manner in which Registrant has presented, or licensed or permitted the presentation of, each
Challenged Designation, including, but not limited to, all pronunciations of and typestyles,
fonts, typefaces, designs, shapes, graphics and colors used for or in connection with each
Challenged Designation.

DOCUMENT REQUEST NO. 21: A representative sample of all products, packaging and
other advertising, promotional, marketing, display and sales materials that bear or include
any Challenged Designation and that Registrant has used, does use or intends or has plans to
use, for or in connection with the advertising, promotion, marketing, distribution, sale, offer
or licensing of any goods or services (including, but not limited to, all logos, tags, labels,
packaging, signs, displays, brochures, flyers, catalogs, print, radio, television and internet
advertising and in-store point-of-sale promotional materials).

DOCUMENT REQUEST NO. 22: All newspaper, magazine, newsletter, trade journal,
website or other media coverage, in any form or medium (print, electronic or other), of any
use or intended use of any Challenged Designation, whether or not authored by any official
member of the press.



DOCUMENT REQUEST NO. 23: All Documents identifying or otherwise concerning
any person actually or intended to be employed, retained or engaged by Registrant to
advertise or promote any Challenged Designation or any goods or services under or in
connection with any Challenged Designation.

DOCUMENT REQUEST NO. 24: Documents sufficient to identify purchasers or potential
purchasers of goods or services, or of any license to goods or services, actually or planned or
intended to be sold, offered, distributed or licensed by Registrant under or in connection with
any Challenged Designation.

DOCUMENT REQUEST NO. 25: All Documents concerning or identifying any person to
or with whom Registrant has marketed, sold, offered, distributed or licensed, or intends to
market, sell, offer, distribute or license any goods or services under or in connection with any
Challenged Designation.

DOCUMENT REQUEST NO. 26: Documents sufficient to identify each price at which
Registrant has marketed, sold, offered, distributed or licensed, or intends to market, sell,
offer, distribute or license any goods or services in connection with any Challenged
Designation.

DOCUMENT REQUEST NO. 27: All Documents concerning any graphic, package,
product or other designers contacted or engaged by Registrant with respect to the preparation
of any materials bearing or otherwise using any Challenged Designation.

DOCUMENT REQUEST NO. 28: All Documents concerning Registrant's knowledge of
Petitioner or Petitioner's Mark, including, but not limited to, all Documents reflecting
communications about or with Petitioner or about Registrant's awareness of Petitioner's
use of Petitioner's Mark.

DOCUMENT REQUEST NO. 29: Copies of all trademark searches, trademark
clearances, internet print-outs and other inquiries conducted by or on behalf of Registrant
concerning the availability to use or register any Challenged Designation, and all
correspondence and other Documents relating thereto.

DOCUMENT REQUEST NO. 30: All Documents concerning any opinion letter,
analysis or other communication concerning whether Registrant has the freedom, right or
ability to use or register any Challenged Designation as a trademark, service mark,
domain name or other designation of origin, association or sponsorship, including, but not
limited to, all Documents concerning the identity of the individual or entity that requested
the opinion, when the opinion was requested, who prepared the opinion, and the opinion
Document.

DOCUMENT REQUEST NO. 31: All search reports, studies, surveys, investigations,
research, development, analyses or opinions concerning any Challenged Designation,
including, but not limited to, any such Documents comparing any Challenged Designation to
Petitioner's Mark or concerning any similarity, actual confusion or likelihood of confusion



between any Challenged Designation (or any mark that incorporates in whole or in part any
Challenged Designation or is similar thereto) and Petitioner's Mark (or any mark that
incorporates in whole or in part Petitioner's Mark or is similar thereto).

DOCUMENT REQUEST NO. 32: All Documents concerning any complaint, petition,
demand, objection, administrative proceeding or civil action made by or against Registrant in
which any trademark, trade dress, dilution, unfair competition, copyright or domain name
claims were asserted.

DOCUMENT REQUEST NO. 33: All Documents concerning any complaint, petition,
demand, objection, administrative proceeding or civil action relating to the Challenged
Designation.

DOCUMENT REQUEST NO. 34: All Documents concerning any observations,
perceptions, impressions or inquiries as to whether the goods or services actually or planned
or intended to be sold, offered or licensed by or on behalf of Registrant under or in
connection with any Challenged Designation are produced, sponsored or endorsed by, or in
any manner associated or affiliated with, Petitioner or any goods or services offered under
Petitioner's Mark.

DOCUMENT REQUEST NO. 35: All Documents concerning any consumer or other
complaints or governmental, National Advertising Division (NAD), industry or other
investigations related to the goods or services sold, offered, distributed or licensed by
Registrant under or in connection with the Challenged Designation.

DOCUMENT REQUEST NO. 36: All Documents concerning any instances of actual or
possible confusion, mistake, deception or association of any kind between Petitioner,
Petitioner's Mark or Petitioner's goods or services and Registrant, the Challenged Designation
or Registrant's goods or services.

DOCUMENT REQUEST NO. 37: Documents sufficient to show the volume (in dollars
and units) of annual sales of all goods or services sold or licensed, directly or indirectly, by
or on behalf of Registrant under or in connection with any Challenged Designation for each
year since Registrant began using the Challenged Designation.

DOCUMENT REQUEST NO. 38: All Documents concerning the projected volume (in
dollars and units) of sales of goods or services, directly or indirectly by or on behalf of
Registrant under or in connection with any Challenged Designation, including but not
limited to, all Documents containing or referring to any Documents or other information on
which such calculations are based.

DOCUMENT REQUEST NO. 39: All Documents concerning Registrant's
marketing or advertising directed at anyone in the Petitioner's trade or industry.

DOCUMENT REQUEST NO. 40: Documents sufficient to show, for each year since
Registrant began using the Challenged Designation, all costs and expenses incurred annually
by Registrant to promote, market and advertise goods or services actually or planned or



intended to be sold, offered, distributed or licensed under or in connection with any
Challenged Designation.

DOCUMENT REQUEST NO. 41: All Documents concerning any communications in
which any person inquired about, commented on or mentioned Petitioner, Petitioner's Mark,
or Petitioner's goods or services in any way.

DOCUMENT REQUEST NO. 42: All agreements between or among Registrant and any
other person involving any Challenged Designation, or the actual, planned or intended
manufacture, advertisement, promotion, marketing, distribution, sale, offer or licensing of
any goods or services under or in connection with any Challenged Designation.

DOCUMENT REQUEST NO. 43: Documents sufficient to identify all third parties that
did, do or will manufacture, sell, offer, distribute or license goods or services under or in
connection with any Challenged Designation.

DOCUMENT REQUEST NO. 44: All Documents concerning Registrant's registration,
licensing, current or previous ownership or transfer of any domain name that incorporates
any Challenged Designation, in whole or in part.

DOCUMENT REQUEST NO. 45: All Documents concerning Petitioner or any goods or
services sold, offered or licensed, directly or indirectly, by or on behalf of Petitioner under
or in connection with Petitioner's Mark that are not responsive to or that you are not
otherwise producing in response to any other request contained herein.

DOCUMENT REQUEST NO. 46: All Documents concerning Registrant's awareness of
any third-party use of, or application or registration for, any mark that is the same as or
resembles the Challenged Designation, for the same or similar good or services on or in
connection with which the Challenged Designation was, is, or will be used.

DOCUMENT REQUEST NO. 47: All Documents not otherwise specified herein that
relate to, bear upon or provide evidence concerning any of the allegations in the Petition for
Cancellation.

DOCUMENT REQUEST NO. 48: To the extent not produced in response to the foregoing
requests, all Documents that support or refute Registrant's defense of this proceeding,
including, but not limited to, any Documents that support or refute any factual allegations or
legal theories or conclusions Registrant has presented or relied on or intends to present or
rely on in connection with such defense.

DOCUMENT REQUEST NO. 49: Documents comprising, or relating or referring to, any
assignments, licensing agreements, consent agreements, security agreements or other
contractual agreements between Registrant and any other party, which relate to the use,
registration or ownership of Registrant’s mark.

DOCUMENT REQUEST NO. 50: All federal and state trademark or service mark
applications filed by or on behalf of Registrant for Registrant’s mark or any other mark
which includes “Cardio” or “Tone”.



DOCUMENT REQUEST NO. 51: All documents supporting Registrant’s response
to Petitioner’s Interrogatory No. 1.

DOCUMENT REQUEST NO. 52: Every cease and desist request or demand Registrant
has ever sent, served, or submitted concerning or mentioning the CARDIO TONE mark.

DOCUMENT REQUEST NO. 53:All documents supporting Registrant’s response
to Petitioner’s Interrogatory Nos. 2(f) and 2(g).

Dated June 9, 2016

Respectfully submitted,

Jason Psaltides, PA
Attorneys for Registrant
MDR Fitness Corp.
14101 NW 4th Street
Sunrise, Florida 33325
954 845-9500 Ext 5772#

Jason K. Psaltides
Certificate of Service

| HEREBY CERTIFY that a true and correct copy of the forgoing Answer to
the Petition to Cancel, Cancellation No.: 92061544, was sent via first class mail to
the following representative of Petitioner, this 9th day of June, 2016:

Ryan M. Kaiser, Esq.

Amin Talati, LLC

55 West Monroe ST, Suite 3400
Chicago, IL 60603

Saon ([ atiiey

Jason K. Psaltides, Esq.
Attorney for the Registrant
Jason Psaltides, P.A.

14101 NW 4 Street
Sunrise, FL 33325

954 845 9500




THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD
Washington, District of Columbia

In the Matter of Registration No. 4,532,087
Trademark: CARDIO TONE
Issued on May 20, 2014

Ayush Herbs, Inc. Proceeding No.: 92061544
Petitioner,
June 9, 2016
Vs.
MDR Fitness Corp.
Registrant

Assistant Commissioner for Trademarks
2900 Crystal Drive
Arlington, VA 22202-3513
Box: TTAB NO FEE
RESPONSE TO PETITIONER’S FIRSTSET OF

INTERROGATORIES NOS. 1-18

MDR Fitness Corp. (“MDR”), as Registrant (the “Registrant”), by and through its
undersigned counsel, submits the following responses to the Petitioner’s First Set of

Interrogatories.

Interrogatory No. 1. Identify the dates upon which Registrant: (a) first used

Registrant’s Mark within the U.S.; and (b) first used Registrant’s Mark in interstate
commerce within the U.S.
Answer: November, 1, 1997

Interrogatory No. 2.

(a) Identify all products and services offered or sold in connection with Registrant’s
Mark, including the dates, or planned dates, of use for each product and service;
Answer: Nutritional supplements.

(b) Identify the manner in which Registrant’s Mark has been or is intended to be used
on or in connection with each product or service (e.g., labels attached to the

goods, product tags, product packaging, brochures, marketing materials, point of



sale displays, signage, web sites, etc., or any drafts therefore);
Answer: labels attached to the goods, product packaging, brochures, marketing
materials, and web sites,

(c) Identify all types of purchasers and customers for the products and services
identified in response to Interrogatory No. 2 (a) and describe with particularity the
channels of trade in which such products and services are offered or will be
offered;

Answer: Consuming public, via on-line, television, and direct response to print
advertising.

(d) for each product and service identified in response to Interrogatory No. 2 (a), state
the intended purpose or use of such product;

Answer: Nutritional supplements for human consumption.

(e) identify the geographic location(s) (by the city and state) in which sales, sales
promotion and advertising have taken place or will take place for the products and
services identified in response to Interrogatory No. 2(a);

Answer: nationwide

(f) set forth the annual volume of sales in units and dollars for each of the products
and services identified in response to Interrogatory No. 2(a) from each year in
which such product was sold;

Answer: Objection as too burdensome.

(g) set forth the annual advertising expenses for each of the products and services
identified in response to Interrogatory No. 2(a) from each year in which such
product was sold;

Answer: Objection as 19 years is unavailable but Registrant spent considerable funds

in advertisement.

(h) set forth Registrant’s wholesale and retail price for each product and service
identified in response to Interrogatory No.2(a), from the date of first sale to present,
indicating the dates upon which such prices were effective;

Answer: Current prices: 120 tabs $79.95, 60 tabs $45.95, 30 tabs $29.95

(h) identify all documents which relate or refer to the information stated in answer to

subparts (a) through (h) of this Interrogatory.



Interrogatory No. 3

List all goods and services in connection with which Registrant intends to use
Registrant’s marks, for which use has not yet begun.

Answer: none, other than existing uses.

Interrogatory No. 4

(a) identify all advertisements which Registrant employs or intends to employ in
advertising and promoting the products and services identified in response to
Interrogatory Nos. 2(a) and 3, above, including but not limited to all web sites and online
advertising; and

(b) identify all documents which relate or refer to the information stated in answer to
subpart (a) of this Interrogatory.

Answer: on-line web sites, television, and direct response to print advertising.

Interrogatory No. 5

For each product and service identified in response to Interrogatory No. 2(a), above:

(a) describe with particularity the manner in which each product or service is, has
been, or is intended to be brought to the end user, including but not limited to the
identification of distributors, retailers or other re-sellers; any minimum order size; the
manner in which product is shipped; and online retail outlets through which each product
or service is, has been, or is intended to be sold; Answer: nationwide direct response.

(b) identify all trade shows, exhibitions, and other related events that Registrant
attended, exhibited at, or participated in during the past fifteen (15) years; Answer: None

(c) identify all documents which relate or refer to the information stated in answer to

subparts (a) and (b) of this Interrogatory.

Interrogatory No. 6

Identify all persons who have performed and/or supervised the following functions

during the past ten (10) years relating to the marketing and sale of Registrant’s products



or services in connection with Registrant’s mark:

(a) product or service development

(b) marketing;

(c) sales and fulfillment;

(d) customer service;

(e) custodian of records and files;

(f) procurer of trademarks/trademark registrations;

Answer: Patricia Riley, Jason Psaltides, Jessie Lahman, Lourdes Giordano, Lily

Wang, Denise Elliott, Renee Wright

Interrogatory No. 7

Identify all trade names, assumed names, or business identities used by Registrant in
connection with the manufacture, marketing, sale or distribution of Registrant’s goods or
services, including application or registration details for all business identities that have
been registered with a federal, state or local government authority.

Answer: MDR Fitness Corp., Medical Doctors Research Institute.

Interrogatory No. 8

Describe in detail each poll, survey, consumer study, or other market research effort

initiated, whether or not completed, by Registrant or any other person on its behalf:

(a) concerning the use of Registrant’s mark, either alone or in combination with any

other word or symbol, as a trademark, service mark and/or trade name;

(b) concerning any product or service which has been sold or offered, or which is
intended to be sold or offered, using Registrant’s mark either alone or in combination
with any other word or symbol, as a trademark, service mark and/or trade name;

(c) concerning the labeling or advertising which has been used or is intended to be
used in connection with any product and/or service which has been sold or offered, or is
intended to be sold or offered, using Registrant’s mark either alone or in combination
with any other word or symbol, as a trademark, service mark and/or trade name; and

(d) identify all documents which relate to the information stated in answer to subparts

(a) through (c) of this interrogatory.

Answer: Brochures Enclosed; see www.mdr.com



Interrogatory No. 9

Identify all information regarding any inquiry, survey, poll, research, or other
investigation conducted or caused to be conducted by Registrant involving Petitioner or
Petitioner’s trademarks or trade name identified in Petitioner’s Petition for Cancellation.

Answer: None available

Interrogatory No. 10

State whether, at the time Registrant filed Application Serial No. 85/892,193,
Registrant was aware of Petitioner’s trademark CARDITONE or Petitioner’s
CARDITONE product as more fully identified in Petitioner’s Petition for Cancellation.

Answer: No.

Interrogatory No. 11

State whether, as of Registrant’s dates of first use in the answer to Interrogatory No. 1

above, Registrant was aware of Petitioner’s trademark CARDITONE or Petitioner’s

CARDITONE product as more fully identified in Petitioner’s Petition for
Cancellation.

Answer: No

Interrogatory No. 12

Identify any opinions received by Registrant concerning a likelihood of confusion
between Registrant’s mark and any mark owned by Petitioner.

Answer: None

Interrogatory No. 13

State how and when Registrant first became aware of Petitioner’s trademark
CARDITONE or Petitioner’s CARDITONE product as more fully identified in
Petitioner’s Petition for Cancellation.

Answer: On May 21, 2001 Registrant became aware of Petitioner’s use of



Registrant’s federally registered CARDITONE trademark and notified Petitioner of such.

Interrogatory No. 14

Identify each person whom Registrant intends to call as a witness, including expert
witnesses, and for each witness describe the nature of his or her expected testimony,
including the identification of all documents about which each witness is expected to

testify. Answer: Preliminarily, Patricia Riley. Others: TBD.

Interrogatory No. 15

Fully state the basis for the allegation in the letter from Jason K. Psaltides to
Petitioner dated May 21, 2001 that Petitioner’s “use of ‘Carditone’ as a mark is a
violation of [Registrant’s] intellectual property rights and addition [sic] rights granted
under Florida’s Unfair Competition Law.”

Answer: Florida “unfair competition law” involves litigation brought by a business or
individual against a defendant who is unfairly competing with the commercial business

activities of the plaintiff.

Interrogatory No. 16

Explain in detail why Registrant did not “seek a legal course of action” against
Petitioner, as threatened in the letter from Jason K. Psaltides to Petitioner dated May 21,
2001 when Petitioner did not comply with the demand that it “withdraw [its] use of the
Carditone mark”.

Answer: After the initial communication, Registrant surveyed customer service phone
reps who indicated there was no confusion and was under the belief that the two marks
could co-exist. Additionally, after September 11, 2001 Registrant’s counsel Jason K.
Psaltides was recalled to active military service as a US Army colonel and deployed to

Iraq.

Interrogatory No. 17

Identify all Members or Officers of Registrant. Answer: Patricia Riley



Interrogatory No. 18

Identify the person(s) most knowledgeable of the information stated in answer to the

above 18 Interrogatories and their subparts. Answer: Patricia Riley

Dated June 9, 2016

Respectfully submitted,

Jason Psaltides, PA
Attorneys for Registrant
MDR Fitness Corp.
14101 NW 4th Street
Sunrise, Florida 33325
954 845-9500 Ext 5S772#

Jason K. Psaltides
Certificate of Service

| HEREBY CERTIFY that a true and correct copy of the forgoing Answer to
the Petition to Cancel, Cancellation No.: 92061544, was sent via first class mail to
the following representative of Petitioner, this 9th day of June, 2016:

Ryan M. Kaiser, Esq.

Amin Talati, LLC

55 West Monroe ST, Suite 3400
Chicago, IL 60603

Jason K. Psaltides, Esq.
Attorney for the Registrant
Jason Psaltides, P.A.

14101 NW 4 Street
Sunrise, FL 33325

954 845 9500




