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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Omaha Steaks

International, Inc., Cancellation No.

92061474
Plaintiff,
Registration No.
V. 4690144

Greater Omaha Packing Registration No.

e e e et S e e e St e e

Co., Inc., 4721723
Defendant. TAKEN IN BEHALF OF

DEFENDANT

APPEARANCES:

Ms. Nora M. Kane For Plaintiff

Attorney at Law

OMAHA STEAKS

INTERNATIONAL, INC.

10030 O Street

Omaha, NE 68137

Mr. I. Stephen Samuels For Defendant

Attorney at Law

SAMUELS & HIEBERT

Two International Place
23rd Floor

Boston, MA 02110-4104

Mr. Mark Theisen
General Counsel
GREATER OMAHA PACKING CO
3001 L Street
P.O. Box 7566
Omaha, NE 68107

DEPOSITION OF ANGELO FILI, taken at
10:31 a.m. on May 18, 2017, by Deanna L. Maley,
RPR, CRR, and General Notary Public in and for
the State of Nebraska, at 3001 L Street, Omaha,

Nebraska.

THIBAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402) 331-2500
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EXAMINATION:

ANGELO FILI

I NDEX

DIRECT CROSS REDIRECT

By Mr. Samuels: 3
EXHIDBTITS

Ex. Pg. Ref.

No. No. Description

GOP-901 20 3-25-92 USDA Application
for Approval
(GOP-0150-152)

GOP-902 22 Time Change Announcement
(GOP-0722)

GOP-903 27 1997 Greater Omaha
Brochure
(GOP-0535-540)

GOP-904 35 March 3-9, 1997, Midlands
Business Journal
{(GOP-0753-756)

GOP-905 38 1-23-98 Diagram of
Container Layout
(GOP-0158)

GOP-906 48 One-page Website Printout

GOP-907 49 Two-page Website Printout

GOP-908 50 One-page Website Printout

THIBAULT, SUHR & THIBAULT, INC.

Omaha,

Nebraska

(402) 331-2500
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BY MR.

Q.

ANGELO FILI

O0f lawful age, being first
duly cautioned and solemnly
sworn as hereinafter certified,
was examined and testified as
follows:

DIRECT EXAMINATION

SAMUELS:

Mr. Fili, would you please state your

full name.

A.

A.

Q.

school?

Angelo Fili.

How old are you now?

I'm 60.

Did you attend high school?
Yes, I did.

In what city did you go to high

Omaha, Nebraska.

What was the name of your high

Omaha South High School.

Did you graduate from Omaha South

High School?

A.

Q.

Yes, I did.

In what year did you graduate from

Omaha South High School?

A.

In 1975.

THIBAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402) 331-2500




10

11

12

13

14

15

16

17

i8

19

20

21

22

23

24

25

DIRECT - ANGELO FILI (Samuels)

Q. Did you attend college or university?
A, Yes, I did.
Q. Please describe where and when you

went to college or university.
A. One year at the University of

Nebraska in Lincoln.

Q. And in what year was that?
A. 1875-1976.
Q. After you attended the University of

Nebraska, did you obtain full-time employment?
A. Yes, I did.
Q. What was the name and city location

of your first full-time employer?

A. In Council Bluffs, Iowa, at Great
Plains.

Q. Was that Great Plains Beef Company?

A. Yes, it was.

Q. During what years did you work at

Great Plains?

A. From 1976 to 1977.

Q. What were your titles of your job at
Great Plains?

A. Originally I was a trainee, and I
later became a Jjourneyman butcher and a

supervisor.

THIBAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402) 331-2500
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DIRECT - ANGELO FILI (Samuels)

Q. What were your responsibilities at
Great Plains?

A, Initially to learn how to become a
butcher and then to go on to train other people
and then supervise people.

Q. What was the name and city location

of your next employer?

A. Denver, Colorado. Circle C.

Q. Was that Circle C Beef?

A. Yes, it was.

Q. During what years did you work at

Circle C?

A, From 1877 to 1983.

Q. What were your job titles at
Circle C?

A. I began as a butcher, moved to a
trainer, a trainer, a supervisor, and the plant
manager.

Q. What were your responsibilities at
Circle C?

A. To hire and train individuals to
fabricate beef.

Q. What was the name and city location
of your next employer?

A. Omaha, Nebraska, at BeefBAmerica.

THIBAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402) 331-2500
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DIRECT - ANGELO FILI (Samuels)

Q. What years did you work at
BeefAmerica?

A. From 1983 to 1992.

Q. What were your job titles at
BeefAmerica?

A. I was a trainer, a supervisor, a

plant manager, and a national marketing

representative.

Q. What were your responsibilities at
BeefAmerica?

A. Overall I hired -- initially I

started with the design of the plant. I hired
people, trained people, and oversaw the facility.
And then as a national marketing representative I
sold products to wholesalers and retailers.

Q. What was the name and city location

of your next employer?

A, In Omaha, Nebraska, at Greater Omaha
Packing.
Q. And that is Greater Omaha Packing

Co., Inc., the defendant in this proceeding?

A. Yes, it 1is.

Q. Mr. Fili, I will hereafter refer to
the Defendant, Greater Omaha Packing Co., Inc.,

as Defendant Greater Omaha. Is that acceptable

THIBAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402) 331-2500
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DIRECT - ANGELO FILI (Samuels)

to you?
A. Yes, it is.
Q. In what year did you begin work at

Defendant Greater Omaha?

A. 1992.

Q. What was your first job title at
Defendant Greater Omaha?

A. Executive vice president.

Q. What were your initial
responsibilities at Defendant Greater Omaha?

A. I worked with Mr. Henry Davis to
purchase the assets of a company that was
fabricating boxed beef.

Q. When you were first hired at
Defendant Greater Omaha, did Mr. Henry Davis talk
to you about the gcal of expanding the company

into becoming a boxed beef producer?

A. Yes. That was primarily my
responsibility. He was considering -- they were
a harvest company that produced carcasses. He

wanted to get into the boxed beef fabrication.

Q. And the Henry Davis that we've just
talked about, is that Henry Davis, the president
and CEO of Defendant Greater Omaha?

A. Yes. That is correct.

THIBAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402) 331-2500
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DIRECT - ANGELO FILI (Samuels)

Q. And during what years have you worked

at Defendant Greater Omaha?

A. From 1992 until the present.

Q. And what is your present job title?
A. Executive vice president.

Q. All right. Mr. Fili, let's go back

and discuss what you did when you were at
BeefAmerica from 1983 until 1992. Please
describe BeefAmerica's beef operations.

A. We purchased carcass beef from
slaughterhouses and fabricated those products and
sold them to wholesalers and retailers.

Q. Would you describe BeefAmerica as
being a general public consumer?

A. No, I would not.

Q. Would you describe BeeflAmerica as
being a fabricator of beef and a seller of that
beef to wholesalers?

A. Yes, I would.

Q. Thank you. Mr. Fili, when you were
at BeefAmerica from 1983 until 1992, did you ever
visit Defendant Greater Omaha's plant?

A. Yes, I did.

Q. Based on your own personal

observations of Defendant Greater Omaha's plant,

THIBAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402) 331-2500
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DIRECT - ANGELC FILI (Samuels)

please describe Defendant Greater Omaha's beef
operations between 1983 and 1992.

A. Their company purchased live animals
and harvested them and sold carcass beef to
companies.

Q. Did they sell the carcass pieces to
companies such as BeefAmerica?

A. Yes, they did.

Q. When you were at BeefAmerica between
1983 and 1992, did BeefAmerica often purchase

beef from Defendant Greater Omaha?

A. Yes, I believe they did daily.
Q. Daily?

A. I believe so, yes.

Q. Betweep 1983 and 1992 when beef

carcasses were purchased by BeefAmerica from
Defendant Greater Omaha, please describe how the
beef carcasses were delivered to BeefAmerica.

A. They arrived at BeefAmerica in a semi
trailer truck that had rails on the ceiling and
they were hung by quarters and our employees,
luggers, unloaded those products.

Q. So if I understand your testimony,
the hanging beef guarters would be shipped from

Greater Omaha to BeefAmerica where the hanging

THIBAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402) 331-2500
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DIRECT - ANGELO FILI (Samuels) 10

gquarters would be unloaded by BeefAmerica
employees, 1s that what you said?

A. That is correct.

Q. Did you ever observe this unloading

process at BeefAmerica between 1983 and 19827

A, Yes, I did.

Q. Did you observe it once or more than
once?

A, Many, many times.

Q. Did you observe whether the beef

purchased by BeefAmerica from Defendant Greater
Omaha had any markings on the beef indicating

that the beef came from Defendant Greater Omaha?

A. Yes, I did.

Q. Please describe those markings on the
beef.

A. The beef were stamped with an edible

blue ink that they use in the industry that said
"Greater Omaha 960."
Q. You say it said "Greater Omaha" and

it had the number 9607?

A. That is correct.

Q. What was the number 960? What did it
mean?

A, Each facility that processes cattle,

THIBAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402) 331-2500
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DIRECT - ANGELO FILI (Samuels) 11

processes food has an establishment number issued
by the United ~- U.S. Department of Agriculture.

0. And was 960 Defendant Greater Omaha's
establishment number?

A. Yes, it was.

Q. Did the name on the ink stamp that
you observed ever contain anything other than the
two words "Greater Omaha"?

A. No, it did not.

Q. Between 1983 and 1992 did you see in
each and every year that the hanging beef
quarters which BeefAmerica purchased and received
from Defendant Greater Omaha always had the
two words "Greater Omaha" ink stamped on the
beef?

A. Yes, I did.

Q. Between 1983 and 1992 did you ever
see any hanging beef quarters which BeefAmerica
purchased and received from Defendant Greater
Omaha which did not have the two words "Greater
Omaha" ink stamped on the beef?

A. No, I did not. Not that I recall.

Q. Between 1983 and 1992 when you saw a
load of hanging beef guarters bearing the ink

stamp containing the two words "Greater Omaha"

THIBAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402) 331-2500
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DIRECT - ANGELO FILI (Samuels) . 12

being unloaded by BeefAmerica employees, what did
those ink stamped two words mean to you as a
customer?

A. That those products came from Greater
Omaha.

Q. Now, Mr. Fili, while you were
employed by BeefAmerica between 1983 and 1992,
how often did you visit Defendant Greater Omaha's
plant?

A. Monthly, maybe 10 times per vyear.

Q. Where was Defendant Greater Omaha's
plant located?

A. On 26th and O Street.

Q. Did you go to Defendant Greater
Omaha's plant on 26th Street in connection with
your responsibilities at BeefAmerica?

A. Yes, I did.

Q. And why did you go to Defendant
Greater Omaha's plant?

A. To look at the products that we were
purchasing from them.

Q. When you were at Defendant Greater
Omaha's plant between 1983 and 1992, did you ever
see any Greater Omaha employees ink stamping

hanging beef?

THIBAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402) 331-2500
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DIRECT - ANGELO FILI (Samuels) 13

A. Yes, I did.

Q. How often did you see Greater Omaha
employees ink stamping hanging beef?

A, Every time that I visited there.

Q. When you visited the Greater Omaha
plant between 1983 and 1992 and you saw the
employees ink stamping hanging beef, could you

observe what the ink stamp looked like?

A. Yes, I could.
Q. What did the ink stamp look like?
A. It was a handheld stamp with the word

"Greater Omaha" and 960 on it.
Q. And was there a color to the ink?
A. Yes. It's a blue edible ink that's
used in the industry for marking cattle.
Q. Did the name on the ink stamp ever

say anything other than the two words "Greater

Omaha"?
A. No, it did not.
Q. Did you personally see Defendant

Greater Omaha employees ink stamping the name
"Greater Omaha" on hanging beef at the 26th
Street plant in each and every year from 1983 to
199272

A. Yes, I did.

THIBAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402) 331-2500
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DIRECT - ANGELC FILI (Samuels) 14

0. Mr. Fili, when you visited the
Greater Omaha plant between 1983 and 1992, did
you ever observe boxes of beef parts being

prepared for shipment by Greater Omaha?

A. Yes, I did.

Q. Did you see that frequently or
seldom?

A. I believe each time I was there.

Q. Please describe what you saw.

A. They packed beef parts into boxes

that had black-and-white block letters that said
"Greater Omaha."

Q. If I understand your testimony, you
saw Greater Omaha's employees packing boxes; is
that correct?

A. Yes. At their facility, correct.

Q. And they packed beef parts in those
boxes; is that correct?

A, Yes. There are other parts besides
the carcass that would go into those boxes.

Q. And on those boxes the words "Greater
Omaha" appeared?

A. Yes, they did.

Q. Did you see the name "Greater Omaha"

specifically on those boxes?

THIBAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402) 331-2500
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DIRECT - ANGELO FILI (Samuels) 15

A. Yes, I did.

Q. And what did the name look like to
you?

A. It was block letters, large black

block letters that said Greater Omaha.

Q. Did you see the two-word name
"Greater Omaha" printed on shipping boxes of beef
parts at the 26th Street plant in each and every
year from 1983 to 19927

A. I believe that I did, vyes.

Q. Now, Mr. Fili, you stated that you
became an employee of Defendant Greater Omaha in
1992; is that correct?

A. That is correct.

Q. And was any particular person at
Greater Omaha primarily responsible for hiring
you?

A. Yes. Mr. Henry Davis.

Q. Is that Mr. Henry Davis, the CEO of
Defendant Greater Omaha?

A. Yes, it is.

Q. Did he meet with you once or more in
connection with hiring you?

A. Several times, yes.

0. What did Mr. Davis tell you would be

THIBAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402) 331-2500
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DIRECT - ANGELO FILI (Samuels) 16

your primary role when you came to work for
Defendant Greater Omaha?

A. He wanted to add a division of the
company that would fabricate beef, fabricate and
make boxed beef.

Q. And was that similar to what you were
doing at BeefAmerica?

A. It was the same thing exactly, yes.

Q. Who did Mr. Henry Davis tell you that
you would be working with in connection with
starting the new boxed beef business?

A. Directly with Henry. That's -- for
the most part that's why I took the job.

Q. In 1992 when you say -- I'm sorry.

In 1992 what did you say was the job title that
you were given when you began work at Defendant
Greater Omaha?

A. Executive vice president.

Q. In 1992 did Defendant Greater Omaha
have any boxed beef fabricating capabilities at
its 26th Street plant?

A. No, they did not.

Q. In 1992 what was one of the first
projects that your company undertook to start the

boxed beef business?

THIBAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402) 331-2500
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DIRECT - ANGELOC FILI (Samuels) 17

A. We purchased assets and the lease of
a company that was currently making boxed beef.
Q. And so you say that one of the assets

that you purchased was a lease on a building?

A, Yes, it was.

Q. Where was that leased building
located?

A. On 25th and Gomez in Omaha, Nebraska.

Q. Did you oversee the purchase and

setting up of boxed beef fabrication equipment in
the leased building on Gomez Avenue?

A. I did. I worked with Mr. Davis on
that project, yes.

Q. Please briefly describe what the
setup included.

A. They had a small amount of eguipment
and a number of employees, and we purchased
packaging equipment and enlarged the operation.

Q. Did your company hire any of the
employees who were working at the Gomez Avenue
building?

A, Yes. We hired approximately a
hundred people from there.

Q. After you set up the boxed beef

fabrication equipment in the Gomez Avenue

THIBAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402) 331-2500
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DIRECT - ANGELC FILI (Samuels) 18

building in 1992, when did your company begin
fabricating and selling and shipping boxed beef?

A. I believe in April of 1992.

Q. Please describe the customers to whom
your company began selling the boxed beef in
1992,

A. Wholesalers and retailers.

Q. Beginning in 1992 were any of your
company's boxed beef customers general public
consumers?

A. No, they were not.

Q. Beginning in 1992 from what source
did you obtain the carcasses that you fabricated
in the Gomez Avenue building?

A. From Greater Omaha.

Q. And did you obtain them from Greater
Omaha's 26th Street plant?

A. Yes, we did. That is correct.

Q. Beginning in 1992 did your company
need to have shipping boxes made which could be
used by the Gomez Avenue plant to ship boxed beef
to your customers?

A. Yes, we did.

Q. Did the printing on such shipping

boxes have to be approved by the U.S. Department

THIBAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402) 331-2500
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DIRECT - ANGELO FILI (Samuels) 19

of Agriculture?

A. Yes, they did.
Q. Why was that?
A, Because they contain food products,

the U.S. government has to approve the containers
and labels and marking.
Q. Did you want your new shipping boxes

to have a trademark on them?

A. Yes, we did.
Q. Why was that?
A. So that customers would know who the

products were coming from.

Q. What did you do regarding the
creation of that printed shipping box trademark?

A, I worked directly with Mr. Davis. We
used the long used Greater Omaha name, surrounded
it with the state of Nebraska with a beef cattle
cutout and the words "Since 1920."

Q. Please describe the process that
Henry Davis and you followed in 1992 when you
created that new printed Greater trademark.

A, We discussed exactly how we wanted it
to look. We took, as I said, the words from
his -- that they had used for a long time,

"Greater Omaha," put it on a background of the

THIBAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402 331-2500
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20

state of Nebraska with a beef cattle cutout and
then we added the words "Since 1920." That's
when Henry told me that his grandfather had
started the company.

Q. Thank you. In 1992 when you were
involved with creating that new printed Greater
Omaha trademark, did you ever think about the
company name or the trademarks used by Omaha
Steaks International, Inc.?

A. We absolutely did not.

Q. Did you or Mr. Davis arrange to have
an application for approval prepared and sent to
the U.S. Department of Agriculture which

contained your new printed Greater Omaha

trademark?
A. Yes, we did.
0. Mr. Fili, I now show you a document

dated March 25, 1992, which is marked Exhibit
GOP-901. Exhibit GOP-901 is a three-page
document entitled U.S. Department of Agriculture
application for approval. The document bears
Bates numbers GOP-0150 through 0152. Are you
familiar with that document?

A. Yes, I am.

Q. What is Exhibit GOP-9017?

THIBAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402) 331-2500
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DIRECT - ANGELO FILI (Samuels) 21

A, This is a U.S. Department of

Agriculture label approval form.

Q. Is it an application form?
A, Yes, it is.
Q. Do the two pages attached to the

application page show two sides of a shipping
box?

A. Yes, they do.

Q. Is any street address shown on
Exhibit GOP-901 shipping box?

A. Yes, it is. 2519 Gomez Avenue,
Omaha, Nebraska 68107.

Q. Is that the same Gomez Avenue address
as the Gomez Avenue address shown on the first
page of Exhibit GOP-901 application form which is
Bates number GOP-01507?

A. Yes, it is.

Q. Mr. Fili, can you tell from the first
page of Exhibit GOP-901 whether the application

was approved?

A. Yes, I can.
Q. How can you tell?
A, At the top in block 2 is a statement

that says approved 960A VV. And also in block 12

at the bottom is Victor Visty, who was our

THIBAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402) 331-2500
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DIRECT - ANGELO FILI (Samuels) 22

inspector, and his initials are VV, I assume at

the top, and then block 12, on 3-25-92.

Q. So his signature is on March 25,
19927

A. That is correct.

Q. Mr. Fili, I now show you a one-page

document which is marked Exhibit GOP-902. This
document bears Bates number GOP-0722. Are you

familiar with this document?

A. Yes, I am.

Q. What is it?

A. It's a notice that I typed up for
the -- to notify the employees that effective

Tuesday, April 7th, 1992, Greater Omaha Packing
Company will start operations at 6:30 a.m. It
was the notice we used to tell people what day we
started the company -- started the plant.

Q. Please compare Exhibit GOP-901 and
Exhibit GOP-902. Do you see any differences
between the printed Greater Omaha trademark in
Exhibit GOP-901 and the printed Greater Omaha
trademark in Exhibit GOP-9027?

A. No, I do not.

Q. Did your purchase -- I'm sorry. Did

your company purchase and receive shipping boxes

THIRAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402) 331-2500
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DIRECT - ANGELO FILI (Samuels) 23

which looked like the shipping box shown in
Exhibit GOP-9017

A. Yes, we did.

Q. Did your company receive many or few

shipping boxes like the box shown in Exhibit

GOP-9017
A, Many. Hundreds of thousands.
Q. Were you involved in ordering those

Exhibit GOP-901 shipping boxes?

A. Yes, I was.
Q. How were you involved?
A. I ordered all the consumables for the

company. Meaning all of the things that we used
in the plant, boxes, bags, glue.

Q. Thank you. Were the Exhibit GOP-901
shipping boxes ever used by your company to ship
the boxed beef which you fabricated at the Gomez
Avenue plant?

A. Yes, they were.

Q. And were the Exhibit GOP-901 shipping
boxes used by your company to ship the boxed beef
almost entirely to wholesalers and large retail
customers?

A, Yes, they were.

Q. Were the Exhibit GOP-901 shipping

THIBAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402) 331-2500
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boxes ever used by your company to ship boxed
beef to general public consumer customers?

A. No, they were not.

Q. Were the Exhibit GOP-901 shipping
boxes ever used by your company to ship boxed
beef tc customers in small quantities?

A. No, they are not.

Q. About how many pounds of beef usually

went into an Exhibit GOP-901 shipping box?
A, Between 70 and 75 pounds.

Q. And your usual shipments to

wholesalers and retailler customers involved about

how many of such shipping boxes?

A. Between 400 and 600 boxes.

Q. For approximately how many years were

the Exhibit GOP-901 shipping boxes continuously

used by the Gomez Avenue plant to ship boxed

beef?

A. About four years.

Q. You mean from about 1992 to about
19967

A. That is correct.

Q. Mr. Fili, based on your own personal

knowledge, did Defendant Greater Omaha ship boxed

beef in shipping boxes that looked just like the

THIBAULT, SUHR & THIBAULT, INC.
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shipping boxes shown in Exhibit GOP-901 to
wholesale and large retail customers in each and
every year from 1992 to 19967

A. Yes, we did.

Q. And based on your own personal
knowledge, did Defendant Greater Omaha ship boxed
beef in shipping boxes that looked just like the
shipping boxes shown in Exhibit GOP-901 to
Plaintiff Omaha Steaks International, Inc. in
each and every year from 1992 to 19967

A. Yes, we did.

Q. Why did your company stop using the
Exhibit GOP-901 shipping boxes in 199672

A, We built a new fabrication facility

at a different location.

Q. So you built a new building?

A. Yes, we did.

Q. And that was to house the fabrication
operation?

A. That is correct. Yes.

0. Where was that new building located?

A. At -- in Omaha, Nebraska, at 3001
L Street.

Q. Is that the building in which we're

currently sitting?

THIBAULT, SUHR & THIBAULT, INC.
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A. Yes, it 1is.

Q. Were you involved in designing the
new L Street building?

A. Yes, I was. I worked directly with
Mr. Henry Davis.

Q. Very briefly tell us how you were
involved in designing the new L Street building.

A. We were involved with everything from
the land purchase to the equipment, looking at
new and different equipment. I was involved in
everything that they had to do with, myself and
Henry were.

Q. Thank you. In what year did
Defendant Greater Omaha start its boxed beef
fabrication operation at the L Street plant?

A. In 1996.

Q. In what year did Defendant Greater
Omaha begin to sell and ship boxed beef from its
L Street plant?

A. In 199¢.

Q. After 1996 what happened to your

company's lease of the Gomez Avenue plant?

A. We ended the lease and left that
facility.
Q. I now show you a document marked

THIBAULT, SUHR & THIBAULT, INC.
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Exhibit GOP-903 which is a copy of a six-page
brochure. This exhibit bears Bates numbers
GOP-0535 through 0540. Exhibit GOP-903 is
entitled "Greater Omaha Since 1920." Are you

familiar with this exhibit?

A. Yes, I am.
Q. What is this exhibit?
A. This is a company brochure that me

and Henry designed when we opened the new
facility.

Q. Doces that company brochure describe
what you do at your company?

A. Yes, it does.

Q. And did you say you were involved
with Mr. Davis in creating that exhibit?

A. Yes, I was.

Q. Exhibit GOP-903 has a photograph of a
person on the last page of the exhibit. Who is
that person?

A, That is Henry Davis.

Q. I see on the second page of Exhibit
GOP-903 at Bates number GOP-0536 under the word
"Technology" a photograph of beef. Is that
photograph of what -- is that a photograph of

what you have been calling hanging beef?

THIBAULT, SUHR & THIBAULT, INC.
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A, Yes. Those are actually beef
carcasses cut in half. They're beef sides.

Q. So they're called sides of beef?

A. They are. That's a term used in the

industry, vyes.

Q. Is there any way by your looking at
the second page of the Exhibit GOP-903 brochure,
Bates numbered GOP-0536, that you can identify

the approximate date that this brochure was first

published?
A. Yes, I believe that I can.
Q. And how can you at the top of the

second page tell us?

A. In the section marked "History" it
has a description. It says, "Our new fabrication
facility opened in the spring of 1996. A new
slaughter plant will be completed in 1998." So
that would indicate this was published between
1996 and before 1998.

Q. Thank you. Again looking at the
upper right portion of the second page of the
Exhibit GOP-903 brochure, Bates number GOP-0536,
is that building the new L Street fabrication
facility which the Exhibit GOP-903 brochure

stated was opened in the spring of 19967

THIBAULT, SUHR & THIBAULT, INC.
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A. Yes, it 1is.

Q. Is the L Street facility the current
headquarters building of Defendant Greater Omaha?

A. Yes, it is.

Q. Is the L Street facility located in
Omaha, Nebraska?

A. Yes, it is.

Q. Are we taking this deposition today
in the L Street facility?

A. Yes, we are.

Q. Is the Greater Omaha sign over the
front door of the L Street building shown on the
second page of Exhibit GOP-903 brochure
substantially identical to the Greater Omaha

trademark shown in the Exhibit GOP-901 USDA

application?
A. Yes, it is.
Q. To the best of your own personal

knowledge, has a building sign bearing the
two words "Greater Omaha" been located over the
front door of Defendant Greater Omaha's L Street
building from 1996 to the present?

A. Yes, it has.

Q. Based on your own personal knowledge

since you began work at Defendant Greater Omaha

THIBAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402) 331-2500




10

11

12

i3

14

15

16

17

18

19

20

21

22

23

24

25

DIRECT - ANGELO FILI ({(Samuels)

30

in 1992, how do your company's customers usually
refer to your company?

A. As Greater Omaha.

Q. Over what period of time since 1992

has that been your personal observation?

A. Since I began working here.

Q. Until when?

A. Until the present.

Q. Based on your own personal knowledge

gained when you worked at BeefAmerica from 1983

until 1992, how did BeefAmerica employees usually

refer to Defendant Greater Omaha?
MS. KANE: Objection. Hearsay.
A. During the time that I worked there
what I witnessed was that people called it
Greater Omaha.

MS. KANE: Same objection.

Q. What is your company's principal
trademark?

A. Greater Omaha.

Q. What does it mean to be your

company's principal trademark?
A. That's the name of the company.
Q. And do the two words "Greater Omaha”

appear on every shipping box of beef which your

THIBAULT, SUHR & THIBAULT, INC.
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company sells to customers?

A. Yes, on every one.

Q. Have you personally observed that the
two words "Greater Omaha" have appeared on every
shipping box of beef which Defendant Greater
Omaha sells to its wholesale and large retail
customers?

A. To the best of my knowledge, yes.

Q. Over what period of time has that
been your personal observation?

A. Since I've been at Greater -- since
I've been here and every day.

Q. Mr. Fili, what was the name of your
employer between 1983 and 199272

A. BeefAmerica.

Q. And did you testify earlier that when
you were an employee of BeefAmerica between 1983
and 1992 you often observed shipments of beef
being delivered to BeefAmerica by Defendant
Greater Omaha?

A. Yes, I did.

Q. And did you see such shipments seldom
or oftenv?

A. Often.

Q. I believe you also testified that the

THIBAULT, SUHR & THIBAULT, INC.
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shipments of beef being delivered to BeefAmerica
always bore a blue-inked trademark stamped on the
hanging beef; is that correct?

A. Yes, it is.

Q. Please describe that blue ink
trademark again.

A. It was a mark -- it was a stamp made
from edible ink that said "Greater Omaha 960."

Q. Thank you. When you worked for
BeefAmerica between 1983 and 1992 and when you
personally observed shipments of beef being
received by BeefAmerica which bore the blue inked
Greater Omaha name stamped on the beef, what did
you mean =-- what did you as a customer think that
the words "Greater Omaha" meant?

A. That those products came from Greater
Omaha.

Q. And when you say "came from Greater
Omaha," you mean the Greater Omaha company?

A. Yes, I do.

Q. Did you ever think that the
in-stamped beef came from Omaha Steaks
International, Inc.?

A. No, I did not.

Q. Why not?

THIBAULT, SUHR & THIBAULT, INC.
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A. If they were marked with Greater
Omaha, then they came from Greater Omaha. If
they would have been marked with Omaha Steaks,
they may have come from Omaha Steaks. But I
don't think that's possible to confuse those two.

Q. Thank you. Mr. Fili, I see that on
the last page of the Exhibit GOP-903 brochure,
Bates number GOP-0540, next to Mr. Davis's

photograph there is a statement from Mr. Davis as

president. Do you see that?
A. Yes, I do.
Q. Would you please very slowly read the

first three sentences of the second paragraph of
Mr. Davis's statement?

A. "The 1980s and 1990s brought many
changes to the beef industry. These changes
required that we evolve from a beef carcass
producer to a boxed beef fabricator. The
challenges of this transformation were
formidable, but we met them with a commitment of
resources and willpower."

Q. Thank you. Mr. Fili, does the
statement that you have just read corroborate the
testimony that you have just given about your

company's beginning in 1992 to make a change to

THIBAULT, SUHR & THIBAULT, INC.
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becoming a boxed beef fabricator?

A. Yes, I believe it does.

Q. On the last page of the Exhibit
GOP-903 brochure, Bates number GOP-0540, in the
photograph of Mr. Davis I see eight shipping
boxes; is that correct?

a. That is correct.

Q. Is the printed Greater Omaha
trademark which is printed on each of those eight
shipping boxes in the Exhibit GOP-903 photo
substantially identical to the Greater Omaha
trademark printed on the shipping box which was
approved by the U.S. Department of Agriculture in
1992 as shown in Exhibit GOP-901°7?

A. Yes, it is identical.

Q. Based on your own personal knowledge,
has your company used shipping boxes bearing the
printed Greater Omaha trademark, which boxes and
trademark were virtually identical to the
shipping boxes shown on the last page of the
Exhibit GOP-903 photo, to ship boxed beef to
wholesale and large retail customers in each and
every year from 1992 to the present?

A. Yes.

Q. Based on your own personal knowledge,

THIBAULT, SUHR & THIBAULT, INC.
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has your company used shipping boxes bearing the
printed Greater Omaha trademark, which boxes and
trademark were virtually identical to the
shipping boxes shown on the last page of the
Exhibit GOP-903 photo, to ship boxed beef to
Plaintiff Omaha Steaks International, Inc. in

each and every year from 1992 to the present?

A. Yes, we did.

Q. Have you carefully read Exhibit
GOP-9037?

A. Yes, I have.

Q. And did you state that you were

personally involved in creating Exhibit GOP-9037?

A. Yes, I was.

Q. Do you have personal knowledge
regarding all of the statements contained in
Exhibit GOP-903?

A, Yes, I do.

Q. Are all of the statements contained
in Exhibit GOP-903 true and correct to the best
of your own personal knowledge?

A. Yes, they are.

Q. Mr. Fili, I now show you a four-page
document which has been marked Exhibit GOP-904.

Exhibit GOP-904 contains copies of several pages

THIBAULT, SUHR & THIBAULT, INC.
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from a newspaper entitled Midlands Business
Journal dated March 3-9, 1997. The exhibit bears
Bates numbers GOP-0753 through 0756. Are you
familiar with this exhibit?

A, Yes, I am.

Q. On page 4, Bates number GOP-0754 of
the Exhibit GOP-904 newspaper, does it state when

Midlands Business Journal was established?

A, Yes, it does.

Q. What does it say?

A. It says established in 1975.

Q. To the best of your own personal

knowledge, was the Midlands Business Journal a
publication which was available to the public in
Nebraska and Iowa in 19972

A. Yes, it was.

Q. On the front page of the Exhibit
GOP-904 newspaper, Bates number GOP-0753, who is

the person in the photo?

A. That is Henry Davis.

Q. And what is he holding-?

A. A box of beef.

Q. Do the six shipping boxes on the

front page in the Exhibit GOP-904 photo show a

printed Greater Omaha trademark which is

THIBAULT, SUHR & THIBAULT, INC.
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identical to the printed Greater Omaha trademark
on the eight shipping boxes in the Exhibit
GOP-903 photo?

A. Yes, they do.

Q. Mr. Fili, I am now going to quote
several statements from the Exhibit GOP-904
newspaper and ask you whether to the best of your
own personal knowledge these 1997 statements were
true or false. On the front page, Bates number
GOP-0753, it states that your company is
investing $3 million to build a
30,000-square-foot addition. To the best of your
own personal knowledge, was that statement true
or false?

A. It is true.

Q. On the third page of the 1997 Exhibit
GOP-904, Bates number GOP-0755, it also says that
your company was operating two plants, the plant
at 5102 South 26th Street processed live cattle
and the plant at 3001 L Street converted the beef
into fabricated boxed beef cuts. To the best of
your own personal knowledge, was that statement
true or false in 19977

A. It was true.

Q. On the third page of Exhibit GOP-904,

THIBAULT, SUHR & THIBAULT, INC.
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Bates number GOP-0755, it also says that the

L Street plant was completed in May 1996. To the
best of your own personal knowledge, was that
statement true or false?

A. It is true.

Q. Do you feel that all of the
statements concerning your company on the front
page and page 18 of Exhibit GOP-904 were true or
false to the best of your own personal knowledge?

A. I believe they were true.

Q. I now show you a one-page document
dated January 23, 1998, which has been marked
Exhibit GOP-905. Exhibit GOP-905 is entitled
"Container Layout.” The exhibit bears Bates
number GOP-0158. Are you familiar with this

exhibit?

A, Yes, I am.
Q. What is Exhibit GOP-905°?
A. It is a container layout which is a

box flat and it contains drawings of the markings
that we are asking them to print on to the boxes.

Q. So if I understand what you just
said, Exhibit GOP-905 is a drawing of a flattened
shipping box; is that correct?

A. That is correct.

THIBAULT, SUHR & THIBAULT, INC.
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Q. What is the purpose of Exhibit
GOP-9057?

A. This would be for us to approve
the -- that they have the print and layout
correct.

Q. And when you say "they," do you mean

the box manufacturer?

A. Yes, I do.

Q. And does it show the box manufacturer
exactly what your company wants the box to look
like?

A. Yes, it does.

Q. To the best of your knowledge, did
the box manufacturer make shipping boxes in 1998
for Defendant Greater Omaha that looked like the
drawing in Exhibit GOP-905°?

A. Yes, they did.

Q. To the best of your knowledge, did
the box manufacturer make shipping boxes in 1998
that looked like Exhibit GOP-905 in varying
sizes?

A. Yes, they did.

Q. Is the Greater Omaha trademark in the
Exhibit GOP-905 drawing identical to the Greater

Omaha trademark on the six shipping boxes in the

THIBAULT, SUHR & THIBAULT, INC.
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Exhibit GOP-904 photo?

A. Yes, it is.

Q. Is the Greater Omaha trademark in the
Exhibit GOP-905 drawing identical to the Greater
Omaha trademark on the eight boxes in the Exhibit
GOP-903 photo?

A. Yes, it 1is.

Q. Is there anything, such as an
address, on the Exhibit GOP-905 drawing which is

different from the previous shipping boxes?

A. Yes. Yes, it 1s different.
Q. And what 1is it that is different?
A. The address on this box is 3001
L Street.
Q. Thank you. To the best of your own

personal knowledge, did the shipping box
manufacturer ever ship to your company shipping

boxes which corresponded to the Exhibit GOP-905

drawing?
A. Yes, they did.
Q. Did the shipping box manufacturer

ship many boxes or only a few boxes?
A. Many thousands of boxes.
0. And did those boxes correspond to the

Exhibit GOP-905 drawing?

THIBAULT, SUHR & THIBAULT, INC.
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A. Yes, they do.

Q. To the best of your knowledge, did
Defendant Greater Omaha continuously ship beef in
large quantities from the L Street plant to
wholesale and large retail customers in each and
every vear from at least as early as 1998 to 2017
in shipping boxes bearing a printed Greater Omaha
trademark substantially identical to the
trademark shown in Exhibit GOP-905?

A. Yes, we did.

Q. To the best of your own personal
knowledge, did Defendant Greater Omaha
continuously ship boxed beef in large quantities
from the L Street plant to Plaintiff Omaha Steaks
International, Inc. in each and every year from
at least as early as 1998 to 2017 in shipping
boxes bearing a printed Greater Omaha trademark
substantially identical to the trademark shown in
Exhibit GOP-9057

A. Yes, we did.

Q. Mr. Fili, to the best of your own
personal knowledge, has Defendant Greater Omaha
ever shipped beef in large guantities in shipping
boxes bearing a Greater Omaha trademark

substantially identical to the trademark shown in

THIBAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402) 331-2500




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

DIRECT - ANGELO FILI (Samuels) 42

Exhibit GOP-905 to general public consumers?

A. No, we have not.

Q. Mr. Fili, Plaintiff Omaha Steaks
International, Inc. in its petition for
cancellation in this proceeding alleged that if
Defendant Greater Omaha marketed goods of poor
quality, Plaintiff Omaha Steaks would be damaged.
To the best of your own personal knowledge, have
you ever observed that any of Defendant Greater
Omaha's beef products which your company markets
under the Greater Omaha trademark were of a
poorer quality than the beef marketed by
Plaintiff Omaha Steaks?

A, To my knowledge, never.

Q. Mr. Fili, since what year did you
state that you have been an employee of Defendant
Greater Omaha?

A. Since 1992,

Q. To the best of your own personal
knowledge, have you or any of your company's
employees ever received a communication of any
kind from anyone indicating that any of your
company's or Plaintiff Omaha Steaks customers or
potential customers ever thought that your

company was Plaintiff Omaha Steaks?

THIBAULT, SUHR & THIBAULT, INC.
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A. To my knowledge, never.

Q. To the best of your own personal
knowledge, have you or any of your company's
employees ever received a communication of any
kind from anyone indicating that any of your
company's or Plaintiff Omaha Steaks customers or
potential customers ever thought that your
company was licensed by or was affiliated in any
way with Plaintiff Omaha Steaks?

A, No.

Q. To the best of your own personal
knowledge, has Defendant Greater Omaha ever sold
any Greater Omaha trademarked beef products in
large quantities directly to general public
consumers?

A. No.

Q. To the best of your own perscnal
knowledge, has Defendant Greater Omaha ever sold
any beef products through retail stores owned or
operated by your company?

A. No, we have not.

Q. Does Defendant Greater Omaha have a
minimum purchase requirement when it sells beef
products to wholesalers or large retailers?

A. Yes, we do.

THIBAULT, SUHR & THIBAULT, INC.
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Q. What is that minimum purchase
requirement?

A. 10,000 pounds.

Q. Very roughly what is the minimum
dollar amount that a purchase of 10,000 pounds of
beef would cost?

A. In general there's nothing that we
make that costs less than a dollar. So the
minimum would be $10,000, and maybe it could go
up to a hundred thousand dollars for
10,000 pounds.

Q. Mr. Fili, are you saying that your
company currently requires that when each of your
wholesaler or large retailer customers makes a
purchase of Greater Omaha trademark beef, the

purchase total must be a minimum of at least

$10,000°7
A. Yes, that is correct.
Q. Mr. Fili, please describe the

sophistication level of the wholesaler and large
retailer customers that Defendant Greater Omaha
has been selling its beef to under the Greater
Omaha trademark since 1992.

A. The customers that we deal with are

sophisticated. I think they're very thoughtful
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in what they purchase. They're very experienced
at doing that, and I think they're very careful
in what they do.

Q. And is the purchase a relatively
exXpensive purchase?

A. It's a very expensive purchase.

0. And I think you said it costs at
least a minimum $10,000°7?

A. Yes, that's correct.

Q. Thank you. Would you say that your
company's wholesaler and large retailer customers
for its Greater Omaha trademark beef make quick
and impulsive purchases?

A. That I'm aware of that would never
happen.

Q. I'm now turning to the two
registrations which Plaintiff Omaha Steaks
petitioned to cancel. To the best of your own
personal knowledge, did any person connected with
Plaintiff Omaha Steaks ever communicate with you
Oor anyone connected with Defendant Greater Omaha
prior to May 11, 2015, to object to your
company's use or registration of the Greater
Omaha trademark as used on beef sold to

independent wholesalers and retailers in large
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quantities and not sold directly to general
public consumers?

A. No, they did not.

Q. To the best of your own personal
knowledge, did any person connected with
Plaintiff Omaha Steaks ever communicate with you
Oor anyone connected with Defendant Greater Omaha
prior to May 11, 2015, to object to your
company's use or registration of the Omaha

Natural Angus by Greater Omaha Packing Co.

trademark?
A. No, they did not.
Q. To the best of your own personal

knowledge, have you or any person connected with
Defendant Greater Omaha ever received a
communication or information of any kind from
anyone indicating that Defendant Greater Omaha's
use of its Greater Omaha trademark has actually
caused customers or potential customers of either
Plaintiff Omaha Steaks or Defendant Greater Omaha
to become confused, mistaken, or deceived as to

the source or sponsorship of beef products?

A. No, we have not.
Q. Not to the best of your knowledge?
A. Not to the best of my knowledge.

THIBAULT, SUHR & THIBAULT, INC.
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Q. To the best of your own personal
knéwledge, have you or any person connected with
Defendant Greater Omaha ever received a
communication or information of any kind from
anyone indicating that Defendant Greater Omaha's
use of its Omaha Natural Angus by Greater Omaha
Packing Co. trademark has actually caused
customers or potential customers of either
Plaintiff Omaha Steaks or Defendant Greater Omaha
to become confused, mistaken, or deceived as to
the source or sponsorship of beef products?

A. To the best of my knowledge, no.

Q. Based on your own personal
observations made during your entire employment
history with any company, from what year to what
year have you personally seen the Greater Omaha
trademark used by Defendant Greater Omaha on beef
sold to independent wholesalers and retailers in
large quantities, not sold directly to general
public consumers?

A. From 1983 until today.

Q. In every year from 1983 to the
present?

A. Yes, sir.

Q. I now show you a one-page document

THIBAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402) 331-2500




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

DIRECT - ANGELO FILI (Samuels) 48

which has been marked Exhibit GOP-906. Are you

familiar with this exhibit?

A. Yes, I am.

Q. What is Exhibit GOP-9067?

A, It is a screen printout from our web
page.

Q. And when you say "our web page," do

you mean your company's web page?
A. Company's web page, ves.
Q. And when we say "web page," do we

mean website?

A. Yes.
Q. How do you know that?
A. Because I've looked at our website

and I can see this is a printout from the
website.

Q. Did you make a personal comparison of
Exhibit GOP-906 with your company's current
website?

A. Yes, I did.

Q. Do you see the Greater Omaha

trademark anywhere on the Exhibit GOP-906 page?

A. Yes, I do.
Q. Where?
A. In the upper left-hand corner.

THIBAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402) 331-2500




10

11

12

i3

14

15

16

17

18

19

20

21

22

23

24

25

DIRECT - ANGELO FILI (Samuels)

49

Q. Mr. Fili, I now show you a two-page
document which has been marked Exhibit GOP-907.

Are you familiar with this exhibit?

A. Yes, I am.
Q. What is Exhibit GOP-9077?
A. It is a screen printout of our food

safety page from our website, from Greater

Omaha's website.

Q. How do you know that?
A. I've compared this to our website.
Q. Do you see the Greater Omaha

trademark anywhere on the first page of Exhibit

GOP-90772

A. Yes, I do. In the upper left-hand
corner.

Q. Please turn to the second page of

Exhibit GOP-907. Do you see the two words
"Greater Omaha" in the first line of the second
page?

A. Yes, I do.

Q. Mr. Fili, what does the two-word term

"Greater Omaha" in the first line of the second
page of Exhibit GOP-907 mean to you?
A, It's the name of the company.

Q. Mr. Fili, I now show you a one-page

THIBAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402) 331-2500
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document which has been marked Exhibit GOP-908.

Are you familiar with this exhibit?

A. Yes, I am.
Q. What is Exhibit GOP-908?
A. It is a printout from the company

website of the product page.

Q. How do you know that?
A. I compared it to our website.
Q. Do you see the Greater Omaha

trademark anywhere on the Exhibit GOP-908 page?

A. Yes, I do in a number of places.

Q. How many places?

A. Four.

Q. Thank you. Mr. Fili, during your 25

years of experience as an employee of Defendant
Greater Omaha, how often have you had
communications with your company's customers?
A, I would say daily.
Q. During those 25 years by what name
have you heard your company's customers usually
refer to your company?

MS. KANE: Objection. Calls for

hearsay.
Q. Go ahead and answer, please.
A. When I speak to customers of Greater

THIBAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402) 331-2500
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Omaha they call us Greater Omaha.

MR. SAMUELS: Although I know it is
not necessary under the rules, I hereby offer
into evidence all of the marked exhibits which
the witness discussed today. And I also plan to
respond to the hearsay objections by stating what
the, what the exceptions under the rule are in my
brief to explain why the statements that Mr. Fili
has made are exceptions to the hearsay rule.

Mr. Fili, I have no further
gquestions.

MS. KANE: I have no questions.

MR. SAMUELS: Mr. Fili, thank you
very much. The deposition is closed.

(The deposition was concluded at the

hour of 11:28 a.m.)
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JURAT

I, ANGELO FILI, do hereby state under
oath that I have read the above and.foregoihg
deposition in its entirety and that the same is a
full, true, and correct transcription, with my'

noted corrections, if any, of my testimony so given

vZ

{DepBnent's signature)

é/7/2y/7

/ (Ddte)

at said time and place.

STATE OF NEBRASKA )

COUNTY OF Dowspigs )

Subscribed and sworn to before me on

this :Zﬁ day of il/hﬂ‘.e’ , 2017.

W GENERAL NOTARY - State of Nebraska

I MARK D. THEISEN -

D72 My Comm, Bxp. Novermbar 7, 2017 GENERAIL NOTARY PUBLIC
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- CERTIFICATE -

STATE OF NEBRASKA )

COUNTY COF DOUGLAS )

I, Deanna L. Maley, RPR, CRR, and
General Notary Public in and for the State of
Nebraska, do hereby certify that ANGELO FILI was by
me duly sworn to testify the truth, the whole truth
and nothing but the truth, and that the deposition
by him as above set forth was reduced to writing by
me.

That the within and foregoing
deposition was taken by me at the time and place
herein specified and in accordance with the within
stipulations, the reading and signing of the
witness to his deposition having not been waived.

That I am not counsel, attorney, or
relative of either party or otherwise interested in
the event of this suit.

IN TESTIMONY WHEREOF, I have placed my

hand and notarial seal this 30th day of May, 2017.

GENERAL NOTARY PUBLIC

COST: S

THIBAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402) 331-2500




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

54

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Omaha Steaks

International, Inc., Cancellation No.

92061474
Plaintiff,
Registration No.
v. 46901414

Greater Omaha Packing
Co., Inc.,

Registration No.
4721723

Defendant.

N e e e e e e et e et

CERTIFICATE OF REPORTER

I, Deanna L. Maley, RPR, CRR, and General
Notary Public, do hereby certify that I served as
the Court Reporter at the deposition of ANGELO
FILI on May 18, 2017, at 3001 L Street, Omaha,
Nebraska, in which the costs of reporting and
transcribing the deposition were $ , and
that such costs are to be paid by counsel for the
defendant.

I further certify that the original and
copies were sent to: Original and 1 copy to
Mr. I. Stephen Samuels; 1 copy to Ms. Nora M.
Kane.

Dated this 30th day of May, 2017.

AQwMi/)W

GENERAL NOTARY PURBLIC
Deanna L. Maley, RPR, CRR
Thibault, Suhr & Thibault, Inc.
6818 Grover Street, Suite 300
Omaha, Nebraska 68106
(402) 331-2500

Delivered:

THIBAULT, SUHR & THIBAULT, INC.
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May 30th, 2017

ANGELO FILI

c/o Mr. Mark Theisen
General Counsel

GREATER OMAHA PACKING CO
3001 L Street

Omaha, NE 68107

Dear Mr. Fili:

You will recall on May 18, 2017, I took your
deposition at 3001 L Street, Omaha, Nebraska,
dealing with the case of Omaha Steaks
International, Inc. v. Greater Omaha Packing Co.,
Inc. docketed in the United States Patent and
Trademark Office. Your signature on the
deposition was not waived.

A minuscript of the transcript, which is an exact
duplicate of the original, is ready for your
review. I would appreciate it if you would read
it, then sign the errata sheet and jurat page and
return all back to me in the enclosed envelope as
soon as possible. Local practice allows a
witness 30 days in which to read and sign the
transcript and return same to the reporter.

As you read the minuscript, please note any
corrections you might have on the correction
sheet enclosed with the minuscript giving the
page number, line number, and the reason for the
correction to be made as so indicated on the
sheet.

After reading and noting any correction on the
sheet, please sign the jurat page and also the
correction sheet. Please sign both pages in
front of a Notary Public and then have the Notary
sign on the proper line.

Thank you for your cooperation in this matter.
Yours truly,
2 /)fmz?

Deanna L. Male€y

cc: All Counsel

THIBAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402) 331-2500
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DEPOSITION CORRECTIONS OF ANGELO FILT

CASE: Omaha Steaks International, Inc. v.
Greater Omaha Packing Co., Inc.
Cancellation No. 92061474, et al.

PAGE LINE REASON FOR
NO. NO. CORRECTION CORRECTION

* * *

* * *

* * *

* * *

* * *

* * *

* * *

* * *

* * *

* * *

* * *

* * *

* * *

SIGNATURE OF WITNESS
STATE OF NEBRASKA )

COUNTY OF )

Subscribed and sworn to before me this
day of , 2017.

GENERAL NOTARY PUBLIC

THIBAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402) 331-2500
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4:4

University 2] - 4:5,
4:9

unloaded 3] - 9:22,
10:1, 12:1

unloading 11 - 10:4

up - 17:10, 17:24,
22:12, 44:10

upper (3] - 28:21,
48:25, 49:14

USDA 2] - 2:8, 29:15

usual [1] - 24:11

\

varying [1] - 39:20

vice 3] -7:8, 8:5,
16:18

Victor[1] - 21:25

virtually 2] - 34:19,
353

visit(2] - 8:22, 12:8

visited (3] - 13:4, 13:5,
14:1

Visty 1] - 21:25

THIBAULT,

Omaha,

SUHR & THIBAULT,
Nebraska

(402)

INC.
331-2500




VV 2] - 21:24, 22:1

w

waived 2] - 53:16,
55:10
wants 1] - 39:10
web (5] - 48:5, 487,
48:8, 48:9, 48:10
Website 31 - 2:18,
2:19, 2:20
website 9] - 48:11,
48:14, 48:16, 48:19,
49:7, 49:8, 49:10,
50:6, 50:8
WHEREOF [1] - 53:20
white {1} - 14:11
whole[1] - 53:8
wholesale 4] - 25:2,
31:6, 34:22, 41:5
wholesaler 3} -
44:14, 44:20, 45:11
wholesalers g} -
6:15, 8:12, 8:18,
18:7, 23:22, 24:12,
43:24, 45:25, 47:18
willpower 1] - 33:21
WITNESS [1] - 56:20
witness [3] - 51:5,
53:16, 55:14
witnessed [1] - 30:15
word 4] - 13:11, 156,
27:22, 49:21
words [15] - 11:8,
11:14, 11:20, 11:25,
12:2, 13:17, 14:21,
19:18, 19:23, 20:2,
29:20, 30:24, 31:4,
32:15, 49:17
writing (11 - 53:10

Y

year [20] - 3:23, 4:5,
4:7,7:3, 11:11,
12:10, 13:23, 15:9,
25:3, 25:10, 26:13,
26:17, 34:23, 357,
41:6, 41:15, 42:15,
47:15, 47.16, 47:22

years g} - 4:18, 5:11,
6:1, 8:1, 24:15,
24:19, 50:15, 50:19

THIBAULT,

Omaha,

Nebraska

(402)

SUHR & THIBAULT, INC.

331-2500
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istory links Greater Omaha to the proud packing house

! ¢'ve come a long way since Greater Omaha Packing
tradition of South Omaha. Since 1920, the Omaha Stockyards

was opened in 1920. Our new fabrication facility opened in

and the surrounding Nebraska feedlots have supplied us with the spring of 1996. A new slaughter plant will be completed
the world’s finest grain fed eattle. Through three generations of in 1998. These new plants employ the latest technologies
family ownership, the name Greater Omaha has become synonymous available in the industry to ensure the safest and most whole-
with quality. Qur reputation as a premier supplier of beef has been some beef available. From refrigeration and warehousing,
earned by our continuing commitment to service and integrity. The to processing and packaging, Greater Omaha has the latest
finest restaurants, distributors, and grocers in the United States and and best means to provide you with an outstanding boxed
around the world count on Greater Omaha to deliver the best. beef product.

cattle buy-
ers tap this livestock
mother lode at local
auctions and area
feedlots. Our long
standing relation-
ships with area cat-
tle feeders assures us
of ready access to

ality cattle are
essential for an outstand-
ing finished product. We
begin our production
process with the finest
grain fed cattle available
in Nebraska and Iowa.
Our production capacity

is currently 2,000 cattle the type of animals
per day. Customers from which result in the
around the world know high quality boxed

that the corn belt of the Midwestern United States produces livestock whose
quality cannot be matched anywhere. Based in Omaha, we are centrally located
in the middle of the largest and best livestock producing area in the world.

TEGCGHNOLOGY

reater Omaha
is on the leading edge
of industry advance-
ments in technology.
‘We were the first
plant in the U.S. to
use steam vacuum
pasteurization at our
slaughter plant. We
were one of the first
beef plants in the
country to operate
under SSOP and
HACCP guidelines.
Our new facilities G
allow us to chill carcasses a minimum of 48 hours prior to fabrication.
Carcasses are moved by a mechanized transfer system which eliminates
the need for human contact o “lug” carcasses. These advancenients
translate to longer shelf life and safer products for our customers.

beef products our
customers have
come to expect.

El graded carcasses are
logged into our computer system according to grade, yield,
weight, and feeder. This information allows us to identify
which feeders consistently deliver us the highest quality and
best yielding cattle. This data also allows us to sort carcasses
by weight for sizing product to-customer requirements,

GOP-0536
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WARD...

Show your customers that you care about their business by giving them the opportunity to buy
the finest quality beef available anywhere. Quality is not a word that we use lightly at Greater
Omaha Packing. We believe in the outstanding performance of the beef we produce and are
pleased to be compared to anyone else’s product. We invite your cutting test, taste test, or any

form of test you like. Greater Omaha will not only meet your expectations, we will exceed them —
we guarantee it!

GREATER OMAHA PACKING CO., INC.

Corporate Headquarters » 3001 “L” Street o Omaha, NE 68107

Local: (402) 731-1700 « Wats: (800) 747-5400 * Fax: (402) 731-8020

GOP-0538
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s H l l I lexibility lets

us adjust production at a moments notice to fill your

order. Flexibility also allows us to produce product to

abrication takes place in our new 30,000 sq. ft., sanitary virtually every specification available in the industry.
production room. Our buichers are trained to cut to exact product As our customers have gravitated to more closely
specifications. Constant supervision is provided by our Quality trimmed product, closely trimmed product has become
Control team. Training for new employees takes place in our sepa- our mainstay. Every employee in our plant is committed
rate training room designed specifically to provide space for meat to our company philosophy of Team Quality Control, so
cutters to be trained in a “live” environment, without learning on you can be assured of receiving the type of product you
product that will show up at the customer’s warehouse. will be proud to sell.

ackaging is one
of the most crucial
components in assur-
ing that product
arrives to you in
the finest condition.
| We run five of
CRYOVAC™’s most
advaneed packaging
machines and use
only CRYOVAC™
grade-stamped bags
to provide the best

: : - : package available.

These high standards mean you get a superior product and more importantly, one with dramatically inecreased shelf life. Box materials
and equipment are held to the same high quality standards. We have spared no expense to provide a box which will stand up to the rigors
of handling and shipping at the various levels of the distribution chain. Greater Omaha promises to deliver the highest quality beef in the
country, in a package that you will be proud to ship. : .

ervice 1o our ; S e Sehe A IcE
customers would not : =
be complete without :
the means to warehouse
and deliver product.
A large part of our new

fabrication plant is a
60,000 sq. ft. refriger-

N .

compete

ated warehouse. Our in this industry,

forklifts are equipped Greater Omaha has had to

with a computer termi- identify niches that we can fill in Gree 1 Da
nal that the operators order to be an invaluable supplier to our Blue =2 Da;}/,

use to log in and out

pallets of product. This
gives us exact inventory
quantities and locations
at all times, allowing us

customers. High quality grain fed cattle,
the ability to cut to our customers specifications, and flexibility in
production scheduling are important services that our customers
require. Another key service we provide is our ability to quick ship
produet for next day or second day delivery. Due to our central loca-

to eliminate s.hipping tion and proximity to major interstates, we are able to provide next
s1‘101'tages'. ng}{ly effi- day delivery to the Midwest and second day delivery to the East and
cient refrigeration West coasts. Our capacity for timely delivery on short notice, makes us

equipment maintains a
constant 30° tempera-
ture in this warehouse.

an indispensable supplier to some of the nation’s largest distributors
and retailers. Greater Omaha has become legendary throughout the
industry for our ability to deliver.

GOP-0539



IE echnology plays

an ever increasing role in food
safety and wholesomeness. Greater
Omaha prides itself on being in the
forefront of the industry in testing
for and eliminating bacteria and
pathogens. Swab tests are collected
throughout every day of produc-
tion. Carcasses, primal cuts, and
equipment are all tested. Samples
are analyzed at an independent
laboratory to ensure unbiased
results. Steam vacuum pasteuriza-
I tion, 48 hour chill, clean, new
1 production facilities, micro biological
testing, state of the industry pack-
aging, and efficient refrigera-
> tion, storage and
handling of product,
all contribute to the
safest, cleanest beef
you can buy.

MISSION STATEMENT

Greater Omaha will produce the finest beef products in a manner that is uncompromising in food safety. We will respect our customers and suppliers
by treating them fairly and honoring every commitment that we malke. We will provide a proper work environment for everyone at Greater Omaha and

have an unyielding focus on their health, safety and the betterment of themselves and their families.

FROM THE PRESIDENT

Many thanks for your interest in Greater Omaha Packing. I hope we have conveyed 1o you the sense
of tradition and pride that exists at our company. Three generations of “family have adhered to the
philosophy of providing the highest quality product to our customers. That Pphilosophy served our
carcass and swinging beef customers from 1920 through the 1980%, when Greater Omaha earned its
reputation as a premiwm supplier of the Midwest’ finest grain fed beef.

The 1980s and 1990s brought many changes to the beef industry. These changes required that we
evolve from a beef carcass producer to a boxed beef fabricator. The challenges of this transformation.
were formidable, but we met them with a commitment of resources and willpower. These commitments
assure our valued customers that the Greater Omaha which they relied upon in the past, will continue
to be their parmer both today, and in the future.

Our company, founded on the principals of providing quality and service, has prospered for three
quarters of a century. Our foundation will remain firmly rooted in these areas. While I cannot predict

what challenges the future will bring to our industry, I can promise that Greater Omaha will be here
with you to meet those hurdles as they arise.

Once aguin, thank you for your interest in Greater Omaha. As you come to know us better; I guarantee
you will find us to be o company committed to excellence and with every reason to be proud of our past
and confident of our future. '

Best regards,

N L

GOP-0540
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. “spread to the West Coast. We had the ability to spread the

- merchandise out across the country, which actually causedus .

-some problems because we rolled it-out to the East Coast
- faster than the fad spread. So the merchandise sat there for
awhile until- the craze caught up with it. = B ’

“Overall, though, I'd say one of the things that has brought
“us to this point has been that we’ ve been able to getadistributor

network set up and ready to-roll out some new item Jjust before - -

it ‘becomes a fad.. Once 'something ‘really catches on, the
discount stores. get into it, which is.a losing battle.”

Other items the company has been able to capitalize on
 are licensed products ranging from a replica Star Wars light
" saber for $110 to life-size cardboard cutouts of characters
' ~Continued on page 6.

Walla in the Lincoln'store ... “We have to recognize a

- trend ahead of its time. It’s kind of a weird thing to say,

but we’ve actually started trends with the merchandise
we carry:” : -

KPMG Peat Marwick

Continued from page 2. S

but we are spending more time consulting.”
Greisch. said this_approach is a switch from'the way

accounting firms have traditionally done business.

. “We used to be very analytical and task oriented,” he said.

~“Now we look for thé. opportunity to be more creative and

ﬁeng " Labenz -

more like problem solvers. It’s neat when you are working -
~withaclientand you can spot something such as abottleneck

In production before it happens. Then instead of spending "

time worrying-about the problem, they can spend tiime fixing

1. Co o
The firm’s specialty areas have been developed over the
- past three or four years and appear t6 be'a big benefit to the
growth of the company, Greisch said. : :
The trend toward outsourcin g tasks that aren’t associated

with a company’s core business, services is creating more -

work for KPMG Peat Marwick. -

_“While they have been around. for awhile, information
technology and outsourcing have come into'vogue,” Greisch
said. “New services typically emerge because of a market
opportunity. For example, 10 years ago mergers and acquisi-

tions happened, but not at the speed they do today, so the
whole corporate transaction business is different because of

our economy now.’ . o
“The amount of wealth transferred today is different, too,
and the amount of holdings in the stock market keeps going
'up. In public service there is a ot of talk about privatization.”
Jung said the trend toward companies expanding interna-
tionally also is creating opportunities for the firm.

“I think the whole international arena will become more
demanding,” he said. “We have a large network of interna- -

GOP-0754
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tional offices that we can instantly access.” :
‘Almost everyone at KPMG Peat Marwick has had some
level of experience in dealing with international business.
~ “Certainly ail of our partners and the rest of our people
have received-e-mail ihtcrnationally,” he said. “You could
come in in the morning and have é-mail from Budapest.”
KPMG employs 55 people at its Omaha office in Suite s
1501 at Two Central Park Plaza and 40 people in its Lincoln
office in Suite 1600 at 233 S. 13th St. ' .
“Labenz said.a major goal for the company is to minimize .
itsiturnover. . = 7 7 s D oa Rt L e
Wehave been fortunate in Nebraska to have low turn-
over, but we will focus on it more,” she said. “To do that we

- will need to find innovative ways to keep their jobs interest- -

ing. We want to kéep our turnover at less than 25 percent.”
To mark its 100th' anniversary this year, KPMG has orga-
nized several events, including a World of Spirit day Sept..22.
-in which all of its offices in the United States were closed soiits
employees could do community service work, The Nebraska
offices ' worked with schools in Omaha and Lincoln. '
“We dedicated 160;000 hours of community service in
one day,” Labenz said. “In Nebraska we contributed a mini-
mum of 800 hours. I think we gained as much from the

experience as we gave.”
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Greater Omaha Packmg

Continued from page'1.

ready, meaning the product is ready to go to a case in the

grocery store. The speed of progress toward that is deter-
mined by our customers as they become ready for it.”
Greater Omaha Packing operates two plants. Its facility
at5102 S. 26th St. processes live cattle, and the plant at 3001
L St. converts the beef into fabricated boxéd beef cuts.
“We completed the L Street plant in May 1996, and with
the completion of that we doubleshifted the other plant,

‘which doubled our production We process about 10,000

head of cattle a week,” Davis said.

He said his business philosophy is to provxde the best
environment possible to allow the company to satisfy its
customers. It’s a formula that appears to have-paid off for
Greater Omaha Packing, which is in the South Omaha
stockyards area, a location that used to house many beef
packing companies.

“Omaha used to have 20 or 30 beef packers,” Davis said.
“Our L Street plant is on what used to be the center of the

stockyards, which went past 36th and L stréets. I believe the

reason. Greater Omaha Packing continues to progress in the

~ beefindustry and continues to modernize and reinvestin this

industry is that we have developed relationships with our
suppliers, who are the cattle feeders, and with our customers.
“Those particular customers are the segment of the

- industry that demands the highest quality of beef — fat cattle

which are about 24 months old.. We’re fortunate that our
plant in Omabha is in the center of the highest quality cattle
raising area in the United States. One of the reasons the cattle

. are of such high quality is plentiful supply of corn.”

Davis said Greater Omaha Packing is one of the largest
privately owned processors of beef in the country. Eighty-

_two percent of the beef processing in the United States is

done by four large corporations, he said.

Exporting is becoming a larger part of the firm’s busi-
ness. Davis said the company exports to 15 countries.

“A year ago we started Trex, a company to handle
exporting sales,” he said. “Out of that office, which is in San

--Francisco, we export our products to Japan, Korea, Taiwan,
- China, Singapore and several other countries. Inifially we

started it as an office to handle mostly -Greater Omaha
- Packing products, but as it turns out we handle products for

about a'dozen other companies that we represent, mostly in
southeast Asia.

“Trex has been growmg very quickly, and the value of
the product it sells this year will be close to $40 million.”

- Davis said the high quality beef from fat cattle is my'.
" greatest demand in export markets, which'is one of the
- reasons for Trex’s strong growth.

"“It also is in demand on the East and West coasts,’ " he

© . said. “Wherever there is a large population there is demand
for this high quality beef.”

Consolidation among grocery stores is presentmg a

. challenge for Greater Omaha Packing, Davis said.

“Larger grocery store chains continue to buy other

- grocery store chains, so there are fewer chains to sell our
-~ product to,” he said. “Basically, the same amount of beef is °
. being purchased, but there are fewer buyers. ‘We have

witnessed this continual consolidation. For o
have gotten better by getting bigger, and we a
position to satisfy the demands of these larger

Davis said the company also operates [
High Country, a distributcrship of various fo
mainly boxed beef, that serves the mountain &

Greater Omaha Packing has a strong emp!
viding a better environment for its employees
Every year the company holds a health fair at
Guadalupe Parish, and it purchased exercise «
make a fitness center at the church for its emg

The company is a recipient of the Wel
Award from the Wellness Council of Ameri
received a safety merit award from the An
Institute. The Greater Omaha Safety Council
firm an award of honor with distinction for i

grams.
“The nucleus of our safety programs stz
ployee involvement,” Davis said. “We have co:
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witnessed this continual consolidation. For one thing, we
have gotten better by getting bigger, and we are in a better
position to satisfy the demands of these larger customers.”

Davis said the company also operates Denver-based
High Country, a distributorship of various food products,
mainly boxed beef, that serves the mountain area.

Greater Omaha Packing has a strong emphasis on pro-
viding a better environment for its employees, Davis said.
Every year the company holds a health fair at Our Lady of
Guadalupe Parish, and it purchased exercise equipment to
make a fitness center at the church for its employees.

The company is a recipient of the Well Workplace
Award from the Wellness Council of America, and it has
received a safety merit award from the American Meat
Institute. The Greater Omaha Safety Council has issued the
firm an award of honor with distinction for its safety pro-
grams.

“The nucleus of our safety programs starts with em-
ployee involvement,” Davis said. “We have committees that

i

monitor all activities for safety. That’s all types of safety.
Food safety is our number one priority here as well as safety
for employees.” ‘

Davis said the recent reports of E. coli found in meat
products should have impacted every food producer.

“We have some of the most sophisticated and effective
equipment in our facilities to ‘assist us in producing the safest
product possible,” he said. “We were one of the first companies
to integrate stearn vacuum cleaners on our processing floor.

“The steam vac has a fairly wide nozzle that sprays onto
the carcass, and at the same time it vacuums the steam off the
carcass, killing any bacteria in the area. You can’t see
bacteria, so it is our policy to steam vac the entire carcass.”

Greater Omaha Packing was founded in 1920 by Davis’
grandfather. Davis’ father later took over the presidency,
and Davis became president of the firm in 1936.

Davis said =mployees such as Angelo Fili, executive
vice president, and Roy Wiggs, vice president of sales, have
been instrumental in helping the firm achieve its goals.
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GREATER
OMAHA.

PROVIDING THE HIGHEST QUALITY BEEF

GREATER
OVIAHA.

PROVIDING THE HIGHEST QUALITY BEEF

USDA USDA USDA
PRIME CHOIG SHECT

Greater Omaha™ —
100% Midwestern Beef

BUSDA Quality: Prime, Choice and Select

- Hcorn Belt region cattle

Featured on menus worldwide

E Sih'giéptani sourceconsxstency
Hsuperior product 'yne!d;“s',k t',rirrn‘ and workmansh

--Omaha Steaks International, Inc. v. —{
Greater Omaha Packing Co. Inc.
Cancellation No. 92061474




