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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Bestway Inflatables & Material Corp.

Petitioner,
Cancellation No. 92061346
Registration No. 3,955,034
Mark: LA-Z-BOY

V.

La-Z-Boy Incorporated
Registrant.

STIPULATED MOTION FOR LEAVE FOR
REGISTRANT LA-Z-BOY INCORPORATED
TO AMEND ITS ANSWER AND AFFIRMATIVE DEFENSES
The parties, by and through their attorneys of record, hereby stipulate and jointly move the Board
for an order under Fed. R. Civ. P. 15(a)(2) and pursuant to Section 507.01 of the Trademark Trial
And Appeal Board Manual of Procedure (“TBMP”) granting Registrant La-Z-Boy leave to
amend its Answer and Affirmative Defenses. A copy of La-Z-Boy’s proposed First Amended

Answer and Affirmative Defenses is attached hereto as Exhibit A.

So stipulated:

/s/ Uleses C. Henderson, Jr. [g L( 7 M (%M

Attorneys for Petitioner Atforneys for Registrant

Bestway Inflatables & Material Corp. a-Z-Boy Incorporated

Anna M. Vrandenburgh Paul A. Keller

Apogee Law Group David P. Utykanski

2815 Townsgate Road, Suite 320 Jessica S. Sachs

Westlake Village, CA 91361 Harness Dickey & Pierce, P.L.C.
5445 Corporate Drive, Suite 200

-and- Troy, Michigan 48098

Uleses C. Henderson

One LLP

9301 Wilshire Boulevard, Penthouse
Beverly Hills, CA 90201

Date: November 13, 2015 Date: November 16, 2015




CERTIFICATE OF SERVICE

I hereby certify that a true and complete copy of the foregoing STIPULATED MOTION FOR
LEAVE FOR REGISTRANT LA-Z-BOY INCORPORATED TO AMEND ITS ANSWER
AND AFFIRMATIVE DEFENSES has been served on the following counsels for Petitioner at
the correspondence address of record with the Trademark Trial and Appeal Board by mailing
said copy on November 16, 2015, via First Class Mail, postage prepaid, to:

Anna M. Vrandenburgh
Apogee Law Group
2815 Townsgate Road, Suite 320
Westlake Village, CA 91361

and

Uleses C. Henderson
One LLP
9301 Wilshire Boulevard, Penthouse
Beverly Hills, CA 90201
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Bestway Inflatables & Material Corp. )
Petitioner, ).
) Cancellation No. 92061346
V. ) Registration No. 3,955,034
) Mark: LA-Z-BOY
La-Z-Boy Incorporated )
Registrant. )
)

REGISTRANT’S FIRST AMENDED ANSWER AND DEFENSES

Registrant, La-Z-Boy Incorporated (“La-Z-Boy™), for its First Amended Answer to the
Notice of Opposition filed by Bestway Inflatables & Materials Corp. (“Petitioner”), hereby states

as follows:

The preamble is a statement regarding Petitioner’s filing of the subject Petition to Cancel
and contains no allegations that La-Z-Boy believes requires response. To the extent that any
allegations are contained within the preamble, then La-Z-Boy denies the allegations. La-Z-Boy
states that its current address is One La-Z-Boy Drive, Monroe, Michigan 48162.

1. In response to paragraph 1 of Petitioner’s Petition to Cancel, La-Z-Boy denies the

allegations contained therein.

2. In response to paragraph 2 of Petitioner’s Petition to Cancel, La-Z-Boy denies the

allegations contained therein.

3. In response to paragraph 3 of Petitioner’s Petition to Cancel, La-Z-Boy denies
that the goods recited in paragraph 3 were identified in Petitioner’s original application filing and
also denies that a copy of Petitioner’s application was attached to the Petition to Cancel. La-Z-

Boy admits the remaining allegations contained therein.
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4, In response to paragraph 4 of Petitioner’s Petition to Cancel, La-Z-Boy denies
that Petitioner has priority of use. As a result, La-Z-Boy’s subject registration cannot cause

confusion with Petitioner’s mark or cause damage to Petitioner.

5. In response to paragraph 5 of Petitioner’s Petition to Cancel, La-Z-Boy denies the

allegations contained therein.

6. Paragraph 6 of Petitioner’s Petition to Cancel is a statement regarding Petitioner’s
request that the Petition be granted and contains no allegations that La-Z-Boy believes requires
response. To the extent that any allegations are contained within this Paragraph 6, then La-Z-

Boy denies the allegations.

General Denial

La-Z-Boy denies each and every other allegation of the Petition to Cancel to the extent

not otherwise admitted in the Answer.

General and Affirmative Defenses

Petitioner’s claims are barred by the doctrine of laches.
Petitioner’s claims are barred by the doctrine of estoppel.
Petitioner’s claims are barred by the doctrine of acquiescence.
Petitioner’s claims are barred by the doctrine of unclean hands.

Petitioner has failed to state a claim for which relief can be granted.

SANEM ARSI

Petitioner’s claims are barred because Petitioner does not have standing or

capacity to raise the claims alleged in the Petition to Cancel.

7. Petitioner’s claims are barred because Petitioner does not have priority.
Additional Defenses
1. La-Z-Boy Incorporated is a world-famous, leading producer of residential

furniture products for every room in the home. La-Z-Boy also markets furniture products for
outside the home, including outdoor furniture, spas and hot tubs. La-Z-Boy is one of the best
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known and most respected furniture companies in the world, doing business internationally in
almost every major country. La-Z-Boy has been doing business under the La-Z-Boy name since
the 1920s and has developed an unparalleled reputation in the furniture industry. In the last
decade, La-Z-Boy’s annual worldwide sales of goods and services offered under the LA-Z-BOY

trademarks have been in the range of USD $1 billion to $2 billion.

2. La-Z-Boy adopted the LA-Z-BOY trademark in 1929 for use in connection with
reclining chairs. Today, the LA-Z-BOY brand is the most recognized brand in the furniture
industry.

3. La-Z-Boy adopted the LA-Z-BOY trademark in at least 2007 for use in

connection with hot tubs and spas.

4. Over the nearly 90 years that La-Z-Boy has been in business, it has widely used
the LA-Z-BOY trademark, including the “LA-Z” and “LAZY” prefixes together with other
‘common words such as BOY, COIL, GIRL, GLIDER, LOUNGER, LAWYER, LUX, MATE,
NEWS, REST, ROCKER, SLEEPER, SOFA, TEDDY, TIME, and TOUCH, throughout the
United States and the world as trademarks and service marks for its wide range of furniture
products, licensed goods, and retail services, including but not limited to: recliners, sofas, chairs,
sectionals, loveseats, sleepers, ottomans, tables, outdoor furniture, hot tubs, spas, shirts, sweaters,
polo shirts, jackets, fleeces, caps, hats, tumblers, water bottles, mugs, golf balls, golf tees,
umbrellas, pens, USB drives, tablet computer folios, ear buds, speakers, headphones, tote bags,
cinch bags, flashlights, and tape measures, among others. Notably, La-Z-Boy has for many years
used its LA-Z-BOY trademark in connection with the same type of goods as those set forth in
Petitioner’s Application Serial No. 86/119,832 for the LAY-Z-SPA mark. Moreover, La-Z-Boy
is likely to continue to further expand its use of the LA-Z-BOY trademark and the “LA-Z” and
“LAZY” formative marks in the future, as it has done over the past nearly 90 years.

5. La-Z-Boy owns numerous federal trademark registrations, and the common law
rights associated therewith, in the United States for the LA-Z-BOY mark and for “LA-Z” and
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“LAZY” formative marks for a wide range of goods and services, including the following (sorted

chronologically by registration date):

Trademark Registration | Registration Goods and/or Services
No. Date
LA-Z-BOY GALLERY 1,446,910 July 7, 1987 retail furniture outlet services
LA-Z-BOY 1,489,221 | May 24, 1988 electric lamps
LA-Z-BOY CLASSICS 1,528,285 March 7, 1989 furniture including chairs
furniture including chairs, recliner
chairs, swivel chairs, swivel
rockers, tilt chairs, rocker recliner
chairs, pull-up chairs, executive
chairs, secretarial chairs,
LA-Z-BOY 1532.017 | March 28. 1989 upholstered chairs, stacking chairs,
T ’ power reclining chairs, power lift
chairs, wall proximity chairs,
armless chairs, incliner chairs,
motion chairs, love seats,
ottomans, tables, desks, credenzas,
sofas and sleep sofas
LA-Z-BOY FURNITURE . . . .
GALLERIES 1,768,274 April 27, 1993 retail furniture store services
LA-Z-TIME 1,783,461 July 20, 1993 motion upholstered furniture
LA-Z-TOUCH 1,821,389 February 15, furniture; narpely, massage
1994 recliners
interactive video catalogs in the
December 19, field of furniture and furnishings;
LA-Z-BOY 1,943,118 1995 retail furniture store services
featuring interactive video catalogs
L. A ‘7 BOY 2,716,432 May 13, 2003 retail furniture store services
. u'; N .A; .ﬁ GB N L?E R‘f s 2,724,375 June 10, 2003 retail furniture store services
F U'; n .A.‘, .,g GB A ,_?E RYE . 2,734,884 July 8, 2003 retail furniture store services
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LAgABOY 2,820,984 | March 9, 2004 furniture
LA-Z-GIRL 2,828,433 | March 30, 2004 furniture
LAZY BOY 2,876,840 A,“ggg;z‘*’ furniture
LAZYBOY 3,129,898 A“gggys’ furniture

tape measures; football helmets;
laptop carrying cases; stationery-
type portfolios; ballpoint pens;
duffel bags; umbrellas; business
card cases; briefcase-type
portfolios; tote bags; shoe bags for
travel; garment bags for travel;
wine bags for carrying or holding
wine; plastic clips for sealing
bags; mugs; insulating sleeve
holders for beverage cans; shirts,
caps, visors, jackets, sweatshirts,
polo shirts, t-shirts; playing cards;
golf balls; golf bags; golf clubs

LAgAIBOY 3,478,671 | August 5,2008

furniture; retail furniture store

LA Z BOY 3,634,469 June 9, 2009 .
services

LA-Z-BOY 3,955,034 May 3, 2011 hot tubs and spas

A copy of the Certificate of Registration and TSDR printout for each of these registrations is

attached hereto as Exhibit A, and made a part hereof by reference and for purposes of reliance.

6. The registrations for the LA-Z-BOY marks and the “LA-Z” and “LAZY”
formative marks set forth above are valid, subsisting, and in full force and effect, and serve as
prima facie evidence of the validity of these marks, La-Z-Boy’s ownership of the marks, and La-
Z-Boy’s exclusive right to use the marks on or ih connection with the goods and/or services set

forth in the registrations.

7. At the time of Petitioner’s purported first use in June 2006, La-Z-Boy also owned

additional federal trademark registrations, and the common law rights associated therewith, in
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the United States for the LA-Z-BOY mark and for “LA-Z” and “LAZY” formative marks,

including the following (sorted chronologically by registration date):

Trademark Registration Registration Goods and/or Services
No. Date
, : December 21, .

] ‘a-Z-v_.gg 599,684 1954 Chairs and ottomans
fa-Z-Rocker 624,463 April 3, 1956 Rocking chairs
LA-Z-SLEEPER 1,076,967 No"f;nﬁr 8, Sleep-type sofas

LA-Z-BOY SHOWCASE Retail store services in the field
SHOPPES 1,451,433 August 4, 1987 of furniture
LA-Z-BOY 1,489,221 May 24, 1988 Electric lamps
LAZBOY 1,662,504 | October 29, 1991 Business furniture
LA-Z-REST 1,724,657 | October 13, 1992 Uph"lSteredcfh”IaIir“;“re’ namely,
Wholesaling and retailing of
LA-Z-BOY BUSINESS office furniture and other goods
FURNITURE GALLERY | 1770607 | May L1993 1 o terior decoration and design
of office space
‘ Revolving bookcases, desks,
LAZY LAWYER 1,850,709 August 23, 1994 bookends, bookholders,
bookcases, and dictionary stands
LA-Z-MATES 2,047,561 | March25,1997 | TUmmture, nf‘a‘;‘fgz occasional
providing on-line interactive
information in the fields of
residential, office, commercial
and institutional furniture and
LAZBOY.COM 2,178,928 August 4, 1998 furnishings; providing on-line
interactive information in the
field of interior decoration; all
provided through global

computer networks connected by
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common protocols
LA-Z-BOY YOUTH 2,586,440 June 25, 2002 Furniture
Retail store services featuring
LA-Z-BOY. THE NEW residential furniture; wholesale
LOOK OF COMFORT, | 2>°°%036 | July23,2002 store services featuring
' ‘ residential furniture
LA-Z-BOY YOUTH 2.762.305 September 9, Retail store services featuring
COLLECTION T 2003 furniture

Retail store services featuring
LThA q kaif Of 'V 2,857,682 June 29, 2004 furniture; wholesale store
eomier services featuring furniture

LAg e oY

Tel@z 2,937,417 | April 5,2005 Furniture

A copy of the Certificate of Registration and TSDR printout for each of these registrations is
atfached hereto as Exhibit B, and made a part hereof by reference and for purposes of reliance.
The foregoing registrations and common law rights, together with the registrations and common
law rights set forth in Paragraph 4 of the Additional Defenses above, shall hereinafter be
collectively referred to as the “LLA-Z-BOY Marks.”

8. The LA-Z-BOY Marks symbolize the goodwill, reputation, and consumer
recognition built up by La-Z-Boy as a result of the substantial time, resources and effort spent
advertising, promoting and publicizing the goods and services offered under the LA-Z-BOY
Marks, and establishing the LA-Z-BOY Marks in the minds of consumers as indicators of high-
quality products and services. Through La-Z-Boy’s extensive and continuous use of the LA-Z-
BOY mark and the “LA-Z” and “LAZY” formative marks, the public has come to recognize
trademarks combining the “LA-Z” or “LAZY” prefix with a common word as a family of marks
associated with La-Z-Boy. Over nearly 90 years, La-Z-Boy has used more than a dozen different
“LA-Z” and “LAZY” formative marks as well as numerous variations of the famous LA-Z-BOY
trademark including but not limited to LA-Z-BOY KIDZ, LA-Z-BOY YOUTH, LA-Z-BOY
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CLASSICS, LA-Z-BOY GALLERY, LA-Z-BOY POWER TOUCH, LA-Z-BOY SHOWCASE
SHOPPES, and LA-Z-BOY FURNITURE GALLERIES. As a result, the LA-Z-BOY Marks
have become assets of substantial value as symbols of La-Z-Boy, its quality products and

services, and its goodwill.

9. La-Z-Boy and Petitioner have had prior dealings in Europe concerning the subject
LAY-Z-SPA mark. In a letter dated October 19, 2010, La-Z-Boy wrote to Petitioner, through
European counsel, cautioning that La-Z-Boy would monitor Petitioner’s use of and applications
for the LAY-Z-SPA mark and, to the extent that Petitioner used or applied to register the LAY-
Z-SPA mark in North America, that La-Z-Boy would consider such encroachment to constitute
willful infringement of La-Z-Boy’s rights in its famous LA-Z-BOY Marks.

10.  Despite such notice, and with full knowledge of La-Z-Boy’s long-standing prior
rights in the famous LA-Z-BOY Marks, including La-Z-Boy’s family of “LA-Z” and “LAZY”
formative marks, Petitioner filed Application Serial No. 86/119,832 for the LAY-Z-SPA mark.
Petitioner deliberately ignored La-Z-Boy’s notice and entered the North American market in bad
faith, intentionally and willfully infringing La-Z-Boy’s rights in the LA-Z-BOY Marks.

11.  Petitioner filed Application Serial No. 86/119,832 for LAY-Z-SPA on November
15, 2013 based upon proposed use of the mark in U.S. commerce. The Examining Attorney
properly issued a Section 2(d) refusal on March 6, 2014 on the basis of a likelihood of confusion
with La-Z-Boy’s prior registration for LA-Z-BOY for hot tubs and spas. La-Z-Boy actively
monitored the status of the refusal and in September 2014 noted that Petitioner failed to timely
file a Response to Office Action. La-Z-Boy subsequently wrote to Petitioner on September 30,
2014 and reiterated its prior demand that Petitioner not use or register the LAY-Z-SPA mark in
North America. In that letter, La-Z-Boy quoted the Examining Attorney’s findings with respect
to the similarity of the LAY-Z-SPA mark and the LA-Z-BOY Marks as follows:

Both marks include a misspelling of the term “lazy” with the Z emphasized,
followed by another term. The marks also link all of terms using hyphens. Thus,
even though the substitution of SPA in the applicant’s mark for the term BOY in
the registered mark results in slight differences in pronunciation and connotation,
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the similarities in the marks’ overall appearance are so significant, that consumers
would assume that both marks identify a single source of goods.

Since the marks are similar and the goods are closely related and in part identical,
there is a likelihood of confusion as to the source of applicant’s goods. Therefore,
applicant’s mark is not entitled to registration.

A copy of the Office Action quoted above is attached hereto as Exhibit C and made a part hereof

for purposes of reliance.

12.  Petitioner subsequently revived Application Serial No. 86/119,832 and submitted
a Response to Office Action arguing that the LAY-Z-SPA mark is not confusingly similar to the
LA-Z-BOY Marks. Within days, the Examining Attorney rejected Petitioner’s argument and
made the refusal final. In its Request for Reconsideration, Petitioner again argued that the
subject marks are not confusingly similar. The Examining Attorney immediately denied the
Request. Notably, Petitioner consistently argued during prosecution of its application that there
is no likelihood of confusion between the LAY-Z-SPA mark and the LA-Z-BOY Marks, an
argument in direct conflict with Petitioner’s assertions in this Petition to Cancel. A copy of each
of the subject documents from the prosecution file history of Application Serial No. 86/119,832

is attached hereto as Exhibit D and made a part hereof for purposes of reliance.

13. The LAY-Z-SPA mark uses, as its dominant and distinctive element, the “LAY-
Z” prefix, a term which is identical in sound and meaning to La-Z-Boy’s “LA-Z” and “LAZY”
formatives. The “LAY-Z” prefix is also virtually indistinguishable in appearance from La-Z-
Boy’s “LA-Z” and “LAZY” formatives. Potential purchasers, upon seeing or hearing the “LAY-
Z” prefix coupled with the common word “SPA,” are likely to mistakenly believe that such mark
originates from or is otherwise associated or affiliated with La-Z-Boy and its “LA-Z” and
“LAZY” formative marks, including the LA-Z-BOY mark. The mere addition of the common
term “SPA” does nothing to distinguish the LAY-Z-SPA mark from the LA-Z-BOY Marks and
instead enhances the perception that the LAY-Z;SPA mark is part of the family of LA-Z-BOY
Marks. Furthermore, as a result of the similarity between the LAY-Z-SPA mark and the LA-Z-
BOY Marks, including the “LA-Z” and “LAZY” formative marks, the LAY-Z-SPA mark will
trigger consumers to conjure up La-Z-Boy’s famous LA-Z-BOY Marks.



















































































































































































































































































































































































































































































































































































































To: Bestway Inflatables & Material Corpddcketing@boylefred.com

Subject: U.S. TRADEMARK APPLICATION NO. 86119823 - LAY-Z-SPA -
1418.054

Sent: 3/6/2014 6:34:03 AM

Sent As: ECOM113@USPTO.GOV

Attachments: Attachment - 1
Attachment - 2
Attachment - 3
Attachment - 4
Attachment - 5
Attachment - 6
Attachment - 7
Attachment - 8
Attachment - 9
Attachment - 10
Attachment - 11
Attachment - 12
Attachment - 13
Attachment - 14
Attachment - 15
Attachment - 16
Attachment - 17
Attachment - 18

UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)
OFFICE ACTION (OFFICIAL LETTER) ABOUT APPLICANT'S TRADEMARK APPLICATION

U.S. APPLICATION SERIAL NO. 86119823

MARK: LAY-Z-SPA

*86119823*

CORRESPONDENT ADDRESS:
ADAM L. BROOKMAN CLICK HERE TO RESPOND TO THIS LETTER:
BOYLE FREDRICKSON, S.C. http://www.uspto.gov/trademarks/teas/response_forms.jsy

840 N PLANKINTON AVE
MILWAUKEE, WI 53203-1802

APPLICANT: Bestway Inflatables & Material Corp.



CORRESPONDENT'S REFERENCE/DOCKET NO :

1418.054
CORRESPONDENT E-MAIL ADDRESS:
docketing@boylefred.com

OFFICE ACTION

STRICT DEADLINE TO RESPOND TO THIS LETTER
TO AVOID ABANDONMENT OF APPLICANT'S TRADEMARK APPLICATION, THE USPTO
MUST RECEIVE APPLICANT'S COMPLETE RESPONSE TO THIS LETTBRITHIN 6 MONTHS
OF THE ISSUE/MAILING DATE BELOW.

ISSUE/MAILING DATE: 3/6/2014

The referenced application has been reviewed by the assigned trademark examining attorney. Ap
must respond timely and completely to the issues below. 15 U.S.C. §1062(b); 37 C.F.R. 882.62(a
2.65(a); TMEP 88711, 718.03.

Summary of Issues Applicant Must Address
e Section 2(d) Refusal
o Requirement for Acceptable Identification of Goods (and Compliance with Multiple-C
Application Requirements)
o Requirement for Additional Information

Section 2(d) Refusal — Likelihood of Confusion

Registration of the applied-for mark is refused because of a likelihood of confusion with the mark i

Registration No. 3955034. Trademark Act Section 2(d), 15 U.S.C. 81052&VEP §81207.0%kt seq.
See the enclosed registration.

The applicant has applied to register LAY-Z-SPA in standard-character form for:

baths; spa baths; spa pools; portable spa pools; inflatable spa pools; hot tubs; heated pools
and fittings for spas, baths, hot tubs and pools, in Class 11.

Inflatable swimming pools, in Class 28.
The registered mark is LA-Z-BOY in standard-character form for:
hot tubs and spas, in Class 11.

Trademark Act Section 2(d) bars registration of an applied-for mark that so resembles a registerec



that it is likely that a potential consumer would be confused or mistaken or deceived as to the sour
goods and/or services of the applicant and registi@e¢l5 U.S.C. §1052(d). The courtlimre E. I. du
Pont de Nemours & Cp476 F.2d 1357, 177 USPQ 563 (C.C.P.A. 1973) listed the principal factors 1
considered when determining whether there is a likelihood of confusion under SectioBeXOVEP
81207.01. However, not all the factors are necessarily relevant or of equal weight, and any one fa
be dominant in a given case, depending upon the evidence of ré€sbgdoup Inc. v. Capital City Bank
Grp., Inc, 637 F.3d 1344, 1355, 98 USPQ2d 1253, 1260 (Fed. Cir. 20lr®)Majestic Distilling Ca.
315 F.3d 1311, 1315, 65 USPQ2d 1201, 1204 (Fed. Cir. 2683)n re E. |. du Poy76 F.2d at 1361-
62, 177 USPQ at 567.

In this case, the following factors are the most relevant: similarity of the marks, similarity of the go
and similarity of trade channels of the goo&=e In re Dakin’s Miniatures Inc59 USPQ2d 1593
(TTAB 1999); TMEP 8§81207.0&t seq.

Comparison of the Goods

With respect to applicant’s and registrant’s goods and/or services, the question of likelihood of cor
is determined based on the description of the goods and/or services stated in the application and
registration at issue, not on extrinsic evidence of actual 8se, e.gCoach Servs., Inc. v. Triumph
Learning LLG 668 F.3d 1356, 1369-70, 101 USPQ2d 1713, 1722 (Fed. Cir. 2Dd®som Sys. Inc. v.
Hous. Computers Servs. In618 F.2d 937, 942, 16 USPQ2d 1783, 1787 (Fed. Cir. 1990).

Absent restrictions in an application and/or registration, the identified goods and/or services are
“presumed to travel in the same channels of trade to the same class of purchbsezsV/iterra Inc, 671
F.3d 1358, 1362, 101 USPQ2d 1905, 1908 (Fed. Cir. 2012) (qudewwtett-Packard Co. v. Packard
Press, Inc.281 F.3d 1261, 1268, 62 USPQ2d 1001, 1005 (Fed. Cir. 2002)). Additionally, unrestric
and broad identifications are presumed to encompass all goods and/or services of the type dsseril
In re Jump Designs, LLB0 USPQ2d 1370, 1374 (TTAB 2006) (citimgre Elbaum 211 USPQ 639,
640 (TTAB 1981))in re Linkvest S.A24 USPQ2d 1716, 1716 (TTAB 1992).

In this case, the identification set forth in the application and registration has no restrictions as to ¢
of trade or classes of purchasers. Therefore, it is presumed that these goods travel in all normal ¢
of trade, such as pool and spa supply stores, and are available to the same class of purchasers, ir
ordinary consumers. The identifications of goods include legally identical goods, namely, hot tubs
spas. Further, the applicant’s parts and fittings for spas and hot tubs are closely related to the reg
hot tubs and spas because they are specifically identified as for use with such goods.

The applicant’s baths and pools are also related to the registrant’s goods because, as the evidenc
discussed below indicates, such goods may be sold under the same mark by the same sources th
spas.

Third-Party Website Evidence

The applicant is referred to the attached Internet evidence. This evidence provides examples of tt
mark used on different combinations of the parties’ goods, such as INTEX used on pools and spas
JACUZZI used on tubs and spas. This evidence also includes printouts from retail stores that feat
combinations of the parties’ goods.

This evidence establishes that the same entity commonly markets the goods under the same marl
the goods are sold through the same trade channels for use by the same classes of consumers, ir



ordinary consumers. Therefore, applicant’s and registrant’s goods are considered related for likeli
of confusion purposesSee, e.gln re Davey Prods. Pty Ltd92 USPQ2d 1198, 1202-04 (TTAB 2009);
In re Toshiba Med. Sys. Cor@®1 USPQ2d 1266, 1268-69, 1271-72 (TTAB 2009).

Evidence obtained from the Internet may be used to support a determination under Trademark Aci
2(d) that goods and/or services are relateee, e.gln re G.B.I. Tile & Stone, Inc92 USPQ2d 1366,
1371 (TTAB 2009)jn re Paper Doll Promotions, Inc84 USPQ2d 1660, 1668 (TTAB 2007).

Third-Party Registrations

The trademark examining attorney has also attached evidence from the USPTQO’s X-Search datab
consisting of a representative sample of 10 third-party marks registered for use in connection with
same or similar goods as those of both applicant and registrant in this case. This evidence shows
goods listed therein, namely, spas and hot tubs, and pools and/or tubs, are of a kind that may eme
a single source under a single ma8ee In re Anderseri01 USPQ2d 1912, 1919 (TTAB 201R);re
Albert Trostel & Sons Cp29 USPQ2d 1783, 1785-86 (TTAB 199B);re Mucky Duck Mustard Cp6
USPQ2d 1467, 1470 n.6 (TTAB 1988); TMEP §1207.01(d)(iii).

SeeU.S. Registration Nos. 3250623, 3272324, 3627921, 4059813, 4117299, 4198483, 4261107, ¢
4374605, and 4462580.

Comparison of the Marks

Where the goods and/or services of an applicant and registrant are “similar in kind and/or «
related,” the degree of similarity between the marks required to support a finding of likeliho
confusion is not as great as in the case of diverse goods and/or serinces.J.M. Originals Inc, 6
USPQ2d 1393, 1394 (TTAB 1987kee Shen Mfg. Co. v. Ritz Hotel Lt®93 F.3d 1238, 1242, 7
USPQ2d 1350, 1354 (Fed. Cir. 2004); TMEP 81207.01(b).

In this case, the applicant’'s mark LAY-Z-SPA and the registrant’s mark LA-Z-BOY are similar in
commercial impression.

Marks must be compared in their entireties and should not be dissected; however, a trademark ex
attorney may weigh the individual components of a mark to determine its overall commercial impre
In re Chatam Int’l Inc., 380 F.3d 1340, 1342, 71 USPQ2d 1944, 1946-47 (Fed. Cir. 2004)Nat’|
Data Corp, 753 F.2d 1056, 1058, 224 USPQ 749, 751 (Fed. Cir. 1985) (“[I]n articulating reasons fc
reaching a conclusion on the issue of confusion, there is nothing improper in stating that, for ration
reasons, more or less weight has been given to a particular feature of a markin.re.Rysela Pere et
Fils, Ltd, 98 USPQ2d 1261, 1267 (TTAB 2011).

Both marks include a misspelling of the term “lazy” with the Z emphasized, followed by another ter
The marks also link all of terms using hyphens. Thus, even though the substitution of SPA in the
applicant’s mark for the term BOY in the registered mark results in slight differences in pronunciati
and connotation, the similarities in the marks’ overall appearance are so significant, that consumel
assume that both marks identify a single source of goods.

Since the marks are similar and the goods are closely related and in part identical, there is a likelif
confusion as to the source of applicant’'s goods. Therefore, applicant’'s mark is not entitled to
registration.



Although applicant’s mark has been refused registration, applicant may respond to the refusal by
submitting evidence and arguments in support of registration.

Applicant must also respond to the requirements set forth below.

Identification and Classification of Goods

Applicant’s goods are identified as:

baths; spa bathspa pools portable spa poolsinflatable spa pools hot tubs;heated pools
parts and fittings for spas, baths, hot tubs and poojsn Class 11.

Inflatable swimming pools, in Class 28.
This requirement is limited to the wording highlighted above in bold.

The wording “spa pools; portable spa pools; inflatable spa pools” in the identification of goods is
indefinite and must be clarifiedseeTMEP 8§1402.01. The applicant may specify these goods are sp
the nature of heated pools, if accurate.

The wording “heated pools” in the identification of services also must be clarisedgTMEP 81402.01.
If these goods are spas, these goods are covered by the preceding wording and should be deletec
Otherwise, the applicant must specify that these are swimming pools, and provide their material
composition and reclassify them in the appropriate class: Class 6 (metal), Class 19 (non-metal).

The wording “parts and fittings for spas, baths, hot tubs and pools” in the identification of goods is
broad and must be clarified to specify these goods by common commercial name. The goods alsc
properly classified. For example, “Filters, heaters and pumps sold in combination” for these goods
“water jets” for use in these goods, are classified in Class 11, but electric water pumps sold separz
in Class 7, plastic swimming pool hoses are classified according to material composition: Class 6
Class 17 (plastic), and covers are classified according to whether they are unfitted (Class 22), or fi
(Class 11 for spa and hot tub covers, Class 19 for pool cov&esl. MEP §1402.01.

For assistance with identifying and classifying goods and services in trademark applications, inclut
additional suggestions for identifying and classifying the applicant’s parts and fittings, please see t
USPTO'’s online searchablg.S. Acceptable Identification of Goods and Services Maaiual
http://tess2.uspto.gov/netahtml/tidm.hirSeeTMEP §1402.04.

To summarize, applicant may adopt any or all of the following identifications of goods, if accurate:

Heated metal swimmingools; parts and fittings for pools, namely, metal swimming pool host
Class 6.

parts and fittings for spas, baths, hot tubs and pools, hamely, electric, puiGizss 7.

baths; spa baths; spas in the nature of hgaiel$; portable spas the nature of heatgubols;
inflatable spa the nature of heatqubols; hot tubs; parts and fittings for spas, baths, hot tub:
pools, namely, filters, heaters, and pumps sold in combination, water jets, and fitted covers




spas and hot tubs Class 11.

parts and fittings for pools, namely, plastic swimming pool hase3lass 17.

Heated non-metal swimmingpols; parts and fittings for pools, namely, fitted swimming pool
covers in Class 19.

parts and fittings for spas, hot tubs and pools, namely, unfitted cavé&kss 22.

SeeTMEP §1402.01.

For assistance with identifying and classifying goods and services in trademark applications, pleas
the USPTO'’s online searchable.S. Acceptable Identification of Goods and Services Maaiual
http://tess2.uspto.gov/netahtml/tidm.hinSleeTMEP 81402.04.

An applicant may amend an identification of goods only to clarify or limit the goods; adding to or
broadening the scope of the goods is not permitted. 37 C.F.R. 82seHHYIEP §881402.0&t seq,.
1402.07et seq

Proper classification of goods and services is a purely administrative matter within the sole discret
the United States Patent and Trademark Offinae Tee-Pak, In¢164 USPQ 88, 89 (TTAB 1969).

Multiple-Class Application Requirements

The application identifies goods that are classified in at least 7 classes; however, applicant submit
sufficient for only 2 classes. In a multiple-class application, a fee for each class is required. 37 C.
§2.86(a)(2); TMEP 8§8810.01, 1403.01.

Therefore, applicant must either (1) restrict the application to the number of classes covered by the
already paid, or (2) submit the fees for each additional class.

For an application with more than one international class, called a “multiple-class application,” an
applicant must meet all the requirements below for those international classes based on an intent
mark in commerce under Trademark Act Section 1(b):

(@D) LIST GOODS AND/OR SERVICES BY INTERNATIONAL CLASS: Applicant
must list the goods and/or services by international class.

2 PROVIDE FEES FOR ALL INTERNATIONAL CLASSES: Applicant must subm
an application filing fee for each international class of goods and/or services not covere(
fee(s) already paid (confirm current fee information at
http://www.uspto.gov/trademarks/tm_fee info)jsp

Seel5 U.S.C. §81051(b), 1112, 1126(e); 37 C.F.R. §§2.34(a)(2)-(3), 2.86(a);: TMEP §§1403.01,
1403.02(c).

The filing fees for adding classes to an application are as follows:

(1) A $325 fee per class, when the fees are submitted with an electronic response filed onl



http://www.uspto.gov/trademarks/teas/response formsiaphe Trademark Electronic
Application System (TEAS).

(2) A $375 fee per class, when the fees are submitted with a paper response.
37 C.F.R. 82.6(a)(1)(i)-(ii); TMEP 88810, 1403.02(c).

Information Requirement

The nature of the goods on which applicant intends to use its mark is not clear from the present re
additional information is required. An applicant can be required to provide more information if it is
necessary for proper examination of the application. 37 C.F.R. 82.61(b); TMEP 88814, 14061(e
re AOP LLC 107 USPQ2d 1644, 1650-51 (TTAB 201B)re Cheezwhse.com, In85 USPQ2d 1917,
1919 (TTAB 2008)in re DTI P’ship LLP, 67 USPQ2d 1699, 1701-02 (TTAB 2003).

Therefore, applicant must submit samples of advertisements or promotional materials and/or a pht
of the identified goods. If such materials are not available, applicant must submit samples of
advertisements or promotional materials and a photogragimdér goods. In addition, applicant must
describe in detail the nature, purpose, and channels of trade of the goods.

Failure to comply with a request for information can be grounds for refusing registrticnAOP LLC
107 USPQ2d 1644, 1651 (TTAB 2018);re DTI P’ship LLP, 67 USPQ2d 1699, 1701-02 (TTAB 200:
TMEP 8814. Merely stating that information about the goods or services is available on applicant’
website is an inappropriate response to a request for additional information and is insufficient to m
relevant information of recordSee In re Planalytics, Inc70 USPQ2d 1453, 1457-58 (TTAB 2004).

ADVISORY — Domestic Representative

Applicant is encouraged to designate a domestic representative upon whom notices or process mi
served. TMEP 8610. If applicant does not designate a domestic representative, any notice or pro
proceedings affecting the mark may be served on the Director of the USPTO. 15 U.S.C. 881051(¢
1141h(d); 37 C.F.R. 82.24(a)(1)-(3geTMEP §610.

Applicant may file a designation of domestic representative form online using the Trademark Elect
Application System (TEAS) dtttp://www.uspto.gov/trademarks/teas/correspondenceA#iprnatively,
applicant may complete and submit the form set forth below to designate a domestic representativ
paper via regular mail.

A designation of domestic representative must be personally signed or include an electronic signa
personally entered by someone with legal authority to bind a juristic applicant (e.g., a corporate oft
general partner), or an authorized attorney. 37 C.F.R. 882.24(a)(1)(ii), 2.193(a), (e)(8); TMEP 861

Response Guidelines

To expedite prosecution of the application, applicant is encouraged to file its response to this Offic
online via the Trademark Electronic Application System (TEAS), which is available at
http://www.uspto.gov/trademarks/teas/index.j¢papplicant has technical questions about the TEAS
response to Office action form, applicant can review the electronic filing tips available online at
http://www.uspto.gov/trademarks/teas/e filing tipsgagd email technical questionsTBAS @uspto.gov




If applicant has questions regarding this Office action, please telephone or e-mail the assigned tra
examining attorney. All relevant e-mail communications will be placed in the official application re«
however, an e-mail communication will not be accepted as a response to this Office action and wil
extend the deadline for filing a proper responSee37 C.F.R. §2.191; TMEP §8304.01-.02, 709.04-.0
Further, although the trademark examining attorney may provide additional explanation pertaining
refusal(s) and/or requirement(s) in this Office action, the trademark examining attorney may not pr
legal advice or statements about applicant’s riglgeeTMEP §88705.02, 709.06.

/Kim Teresa Moninghoff/
Examining Attorney

Law Office 113

Phone: 571-272-4738

Fax: 571-273-9113

Email: kim.moninghoff@uspto.gov

TO RESPOND TO THIS LETTER: Go tohttp://www.uspto.gov/trademarks/teas/response formsRpase
wait 48-72 hours from the issue/mailing date before using the Trademark Electronic Application Sy
(TEAS), to allow for necessary system updates of the applicationtedfonicalassistance with online
forms, e-maiTEAS@uspto.gov For questions about the Office action itself, please contact the assi
trademark examining attornefe-mail communications will not be accepted as responses to Office
actions; therefore, do not respond to this Office action by e-mail.

All informal e-mail communications relevant to this application will be placed in the official
application record.

WHO MUST SIGN THE RESPONSE: It must be personally signed by an individual applicant or
someone with legal authority to bind an applicant (i.e., a corporate officer, a general partner, all joi
applicants). If an applicant is represented by an attorney, the attorney must sign the response.

PERIODICALLY CHECK THE STATUS OF THE APPLICATION:  To ensure that applicant does
not miss crucial deadlines or official notices, check the status of the application every three to four
using the Trademark Status and Document Retrieval (TSDR) systétp:Atsdr.uspto.gov/Please keeg
a copy of the TSDR status screen. If the status shows no change for more than six months, conta
Trademark Assistance Center by e-mail@demarkAssistanceCenter@uspto.goeall 1-800-786-
9199. For more information on checking status hsge//www.uspto.gov/trademarks/process/status/

TO UPDATE CORRESPONDENCE/E-MAIL ADDRESS: Use the TEAS form at
http://www.uspto.gov/trademarks/teas/correspondence.jsp

DESIGNATION OF DOMESTIC REPRESENTATIVE

Identify the Mark U.S. Application Serial No.




Name of Applicant Date of Signature

(Name of Domestic Representative)

whose postal address is

is hereby-designated applicant’'s domestic representative upon whom notices or process in
proceedings affecting the mark may be served.

(Signature)

(Print or Type Name and Position)

Mark

BACCOMBER

Goods and Services

IC 011. US 013 021 023 031 034. G &Esath tubs; spasin the nature of heated pools; electrical boile
furnace boilers; coils in the nature of evaporators for use in air heating and cooling units and in wa
distilling units; air conditioners water coolers; walk-in coolers for tobacco; dish disinfectant apparat
industrial purposes; disinfectant dispensers for toilets; distilling units; drinking water filters; cooling
evaporators; furnaces; heat exchangers not being parts of machines; heat pumps; electric heaters
bottles; electric space heaters; hot water heaters; electric heaters for commercial use; industrial bc
humidifiers for central heating installations; laundry room boilers; refrigerating machines; water filte
devices, namely, water purification installations for waste water and sewage consisting of curtains
textile fabrics; showers; steam radiators for heating buildsmwgsnming pool chlorinating units;
refrigerated dispensing units for drink water; eledbath-water purifying apparatus for household
purposes; filtering units for water filtering; gas water heaters; hot water tanks; water filters; water h
for domestic, commercial and industrial use; water purifying apparatus; water softening units; wate
sterilizers not for medical purposes; whirlpools; whirlpool jets. FIRST USE: 20040721. FIRST USE
COMMERCE: 20040721

IC 040. US 100 103 106. G & S: Treatment of waste water; water treatment; oil refining; fuel refinir
FIRST USE: 20040721. FIRST USE IN COMMERCE: 20040721

Standard Characters Claimed

STANDARD CHARACTERS CLAIMED

Mark Drawing Code

(4) STANDARD CHARACTER MARK

Serial Number

78694474

Filing Date

August 17, 2005

Current Filing Basis

1A

Original Filing Basis

1A

Publication for Opposition Date

March 27, 2007



Registration Number

3250623

Registration Date

June 12, 2007

Owner Name and Address

(REGISTRANT) Ecospec Global Technology Pte Ltd CORPORATION SINGAPORE 60 Admiralty
Road West #05-01 Pacific Tech Centre Singapore 759956 SINGAPORE
Type of Mark

TRADEMARK. SERVICE MARK

Register

PRINCIPAL

Affidavit Text

SECT 15. SECT 8 (6-YR).

Live Dead Indicator

LIVE

Attorney of Record

Otto O. Lee

Mark

GARDEN LEISURE

Goods and Services

IC 006. US 002 012 013 014 023 025 050. G & S: Metamming pools FIRST USE: 20000100.
FIRST USE IN COMMERCE: 20000100

IC 011. US 013 021 023 031 034. G &$hasin the nature of heated pools. FIRST USE: 20000100.
FIRST USE IN COMMERCE: 20000100

Standard Characters Claimed

STANDARD CHARACTERS CLAIMED

Mark Drawing Code

(4) STANDARD CHARACTER MARK

Serial Number

78939489

Filing Date

July 27, 2006

Current Filing Basis

1A

Original Filing Basis

1A

Publication for Opposition Date

May 15, 2007

Registration Number

3272324

Registration Date

July 31, 2007

Owner Name and Address

(REGISTRANT) Alliance Trading, Inc. CORPORATION DELAWARE 109 Northpark Blvd. Covingt
LOUISIANA 70433

Prior Registration(s)

2310233



Type of Mark

TRADEMARK

Register

PRINCIPAL

Affidavit Text

SECT 15. SECT 8 (6-YR).
Live Dead Indicator

LIVE

Attorney of Record

Robert Edward McAlhany, Jr.

Mark

MIDOCEAN

Pseudo Mark

MID OCEAN

Goods and Services

IC 011. US 013 021 023 031 034. G & S: Arm rests for use with toilet seats; Automatic faucets;
Automatic flush valves for toilet®&ath tub jets;Bath tubs; Bath tubs and shower tray®aths,
bathtubs, whirlpoobaths andbath installations; Bathtubs; Bidets; Disinfectant dispensers for toilets;
Drain structures for use spas steam rooms aruhths,; Electric radiant heaters; Electronic facial
steamers; Facial saunas; Faucet aerators; Faucet handles; Faucet sprayers; Faucets; Filters, heai
pumps sold in combination for usehint tubs; Filters, heaters and pumps sold in combination for use
bathroom; Fitted liners fdrot tubs or spas Flexible pipes being parts of basin plumbing installations;
Flexible pipes being parts bath plumbing installations; Flexible pipes being parts of shower plumbi
installations; Flexible pipes being parts of sink plumbing installations; Flush levers; Hand held sho
heads; Hand showers; Hand-held showers; Heaters for warming up portable toilets in cold ttveathe
tub jets;Hot tubs; Hydrants; Hydromassagpath apparatus; Mixer faucets for water pipes; Multiple
positionbath seats; Pipes being parts of sanitary facilities; Plumbing fittings, namely, aerators for f
Plumbing fittings, namely, baffles; Plumbing fittings, namely, bibbs; Plumbing fittings, namely, cocl
Plumbing fittings, namely, couplers; Plumbing fittings, namely, drains; Plumbing fittings, namely, fe
filters; Plumbing fittings, namely, shower control valves; Plumbing fittings, namely, sink strainers;
Plumbing fittings, namely, spouts; Plumbing fittings, namely, traps; Plumbing fittings, namely, tub c
valves; Plumbing fittings, namely, valves; Plumbing fixtures, namely, shower mixers; Plumbing fixt
namely, shower sprayers; Portable electric heaters. Portableafbetfor use in pedicure salons and da
spas Portable showers; Portable toilets; Sanitary installations in the nature of steam room$&a8aune
installations; Shower anghth cubicles; Shower bases; Shower control fittings, namely, escutcheons
Shower enclosures; Shower faucet extensions; Shower head sprayers; Shower heads; Shower pa
Shower platforms; Shower stands; Shower surrounds; Shower trays; Shower tubs; Showers; Shov
shower cubicles; Side-entbaths for use by the physically handicapped; Sinks; Bitihs, Spouts for
affixing on walls forbaths, basins, bidets; Tap water faucets; Toilet accessories, namely, handles tr
affixed to toilet seats; Toilet bowls; Toilet seats; Toilet stool units with a washing water squirter; To
tank balls; Toilet tanks; Toilets; Urinals; Urinals; Water closets; Water faucet spout; Water jets for 1
bath tubs; Whirlpool baths. FIRST USE: 19980414. FIRST USE IN COMMERCE: 19980414

Mark Drawing Code

(3) DESIGN PLUS WORDS, LETTERS, AND/OR NUMBERS

Design Code

26.17.02 - Bands, wavy; Bars, wavy; Lines, wavy; Wavy line(s), band(s) or bar(s)

26.17.06 - Bands, diagonal; Bars, diagonal; Diagonal line(s), band(s) or bar(s); Lines, diagonal
Serial Number

85297441



Filing Date

April 18, 2011

Current Filing Basis

1A

Original Filing Basis

1A

Publication for Opposition Date

September 6, 2011

Registration Number

4059813

Registration Date

November 22, 2011

Owner Name and Address

(REGISTRANT) Guangdong Midocean Sanitaryware Technology Co., LTD LIMITED LIABILITY
COMPANY CHINA Midocean Science Garden 2nd Industrial Zone, Zhanggang Honggang Shunde
Guangdong CHINA 528300

Description of Mark

Color is not claimed as a feature of the mark. The mark consists of letters "Midocean” in a speciali
with two parallel bold arc lines on the top of the letters.

Type of Mark

TRADEMARK

Register

PRINCIPAL

Live Dead Indicator

LIVE

Attorney of Record

Mingya Zhang

Mark

M SPA

Goods and Services

IC 011. US 013 021 023 031 034. G & S: Portalplesin the nature of heated pools for recreational us
FIRST USE: 20080201. FIRST USE IN COMMERCE: 20080201
IC 028. US 022 023 038 050. G & S: Inflatableimming poolsfor recreational use. FIRST USE:
20080201. FIRST USE IN COMMERCE: 20080201

Mark Drawing Code

(5) WORDS, LETTERS, AND/OR NUMBERS IN STYLIZED FORM
Serial Number

77321633

Filing Date

November 5, 2007

Current Filing Basis

1A

Original Filing Basis

1B

Publication for Opposition Date

August 26, 2008

Registration Number

3627921



Registration Date

May 26, 2009

Owner Name and Address

(REGISTRANT) Oriental Recreational Products (Shanghai) Co., Ltd. CORPORATION CHINA No.
Da Ye Rd., Wu Qiao, Feng Xian, Shanghai 201402 CHINA

Disclaimer Statement

NO CLAIM IS MADE TO THE EXCLUSIVE RIGHT TO USE "SPA" APART FROM THE MARK AS
SHOWN

Description of Mark

Color is not claimed as a feature of the mark.

Type of Mark

TRADEMARK

Register

PRINCIPAL

Live Dead Indicator

LIVE

Attorney of Record

Dennis C. Lee

Mark

THURSDAY POOLS

Goods and Services

IC 011. US 013 021 023 031 034. G &$hasin the nature of heated pools. FIRST USE: 20100818.
FIRST USE IN COMMERCE: 20110719

IC 019. US 001 012 033 050. G & S: Non-metalmming pools FIRST USE: 20100818. FIRST USE
IN COMMERCE: 20101216

Standard Characters Claimed

STANDARD CHARACTERS CLAIMED

Mark Drawing Code

(4) STANDARD CHARACTER MARK

Serial Number

85611129

Filing Date

April 28, 2012

Current Filing Basis

1A

Original Filing Basis

1A

Publication for Opposition Date

October 2, 2012

Registration Number

4261107

Registration Date

December 18, 2012

Owner Name and Address

(REGISTRANT) Thursday Pools LIMITED LIABILITY COMPANY INDIANA 840 Commerce
Parkway Fortville INDIANA 46040

Disclaimer Statement

NO CLAIM IS MADE TO THE EXCLUSIVE RIGHT TO USE "POOLS" APART FROM THE MARK
AS SHOWN



Type of Mark
TRADEMARK
Register
PRINCIPAL

Live Dead Indicator
LIVE

Mark

MOBILITY BATHWORKS

Pseudo Mark

MOBILITY BATH WORKS

Goods and Services

IC 011. US 013 021 023 031 034. G &Esth tubs; bath tubsand shower tray$jaths, bathtubs,
whirlpool baths andbath installations; bathtub enclosures; bathtub surrounds; bathtubs; filters, heat
and pumps sold in combination for use in tutug;tub jets; hot tubs; jet nozzles for bathtubs; plumbing
fittings, namely, tub control valves; shower tubs; tub spouts; water jets for use in tubs. FIRST USE
20091010. FIRST USE IN COMMERCE: 20091010

Standard Characters Claimed

STANDARD CHARACTERS CLAIMED

Mark Drawing Code

(4) STANDARD CHARACTER MARK

Serial Number

85597726

Filing Date

April 13, 2012

Current Filing Basis

1A

Original Filing Basis

1A

Supplemental Register Date

January 22, 2013

Registration Number

4299532

Registration Date

March 5, 2013

Owner Name and Address

(REGISTRANT) JC Alliance International, LLC LIMITED LIABILITY COMPANY PENNSYLVANIA
306 A West Broad St. Quakertown PENNSYLVANIA 18951

Type of Mark

TRADEMARK

Register

SUPPLEMENTAL

Live Dead Indicator

LIVE

Attorney of Record

Matthew H. Swyers

Mark
THE ULTIMATE HOT TUB EXPERIENCE!



Goods and Services

IC 011. US 013 021 023 031 034. G & S: whirlpbaths andspasin the nature of heated pools. FIRST
USE: 20111003. FIRST USE IN COMMERCE: 20111003
Standard Characters Claimed
STANDARD CHARACTERS CLAIMED
Mark Drawing Code

(4) STANDARD CHARACTER MARK
Serial Number

85620544

Filing Date

May 9, 2012

Current Filing Basis

1A

Original Filing Basis

1A

Publication for Opposition Date

May 14, 2013

Registration Number

4374605

Registration Date

July 30, 2013

Owner Name and Address
(REGISTRANT) Marquis Corp. CORPORATION OREGON 596 Hoffman Road Independence
OREGON 97351

Type of Mark

TRADEMARK

Register

PRINCIPAL

Live Dead Indicator

LIVE

Attorney of Record

Paul L. Havel

Mark

BRILLIANT WONDERS

Goods and Services

IC 011. US 013 021 023 031 034. G & S: waterfalls for paplag whirlpools,hot tubs, andbath tubs;
water jets for poolsspas whirlpools,hot tubs, andbath tubs; bubblers for poolsspas whirlpools,hot
tubs, andbath tubs. FIRST USE: 20110930. FIRST USE IN COMMERCE: 20110930

Standard Characters Claimed

STANDARD CHARACTERS CLAIMED

Mark Drawing Code

(4) STANDARD CHARACTER MARK

Serial Number

85943997

Filing Date

May 28, 2013

Current Filing Basis

1A

Original Filing Basis



1A

Publication for Opposition Date
October 22, 2013

Registration Number

4462580

Registration Date

January 7, 2014

Owner Name and Address
(REGISTRANT) Custom Molded Products, Inc. CORPORATION GEORGIA 36 Herring Road New
GEORGIA 30265

Type of Mark

TRADEMARK

Register

PRINCIPAL

Live Dead Indicator

LIVE

Attorney of Record

Laurence P. Colton

Mark

AREALAV

Translation

The wording "AREALAV" has no meaning in a foreign language.

Goods and Services

IC 011. US 013 021 023 031 034. G & S: Anti-splash tap nozzles; Automatic faBegtsub jets;Bath
tubs; Bath tubs and shower trays; Bathroom exhaust f&ehs, bathtubs, whirlpodbaths andbath
installations; Faucet aerators; Faucet handles; Faucet sprayers; Raoiceib; jets; Hot tubs; Kitchen
sink sprayers; Kitchen sinks; Lavatories; Lavatory bowls; Lavatory seats; Mixer faucets for water p
Plumbing fittings, namely, aerators for faucets; Plumbing fittings, namely, faucet filters; Plumbing
fittings, namely, sink strainers; Plumbing fittings, namely, tub control valves; Plumbing fixtures, nar
sink sprayers; Plumbing fixtures, namely, sink traps; Plumbing supplies, namely, sink strainers; Se
bath installations; Shower anghth cubicles; Shower faucet extensions; Shower tubs; Single lever
fixtures for lavatories and sinks; Sink drainer system comprised of a drain tray, sink mount, kick st:
rod; Sink pedestals; Sinks; Sinks integrated into counters or countertops; Stainless steel bottom gi
specially adapted and shaped for use in sinks; Tap water faucets; Tap-water purifying apparatus; -
Taps for washstands; Tub parts, namely, tub overflows; Tub parts, namely, tub wastes; Tub spout:
faucet spout; Whirlpodbaths. FIRST USE: 20070101. FIRST USE IN COMMERCE: 20070101
Standard Characters Claimed

STANDARD CHARACTERS CLAIMED

Mark Drawing Code

(4) STANDARD CHARACTER MARK

Serial Number

85530905

Filing Date

February 1, 2012

Current Filing Basis

1A

Original Filing Basis

1A



Publication for Opposition Date

June 12, 2012

Registration Number

4198483

Registration Date

August 28, 2012

Owner Name and Address

(REGISTRANT) Laera, Vito INDIVIDUAL UNITED STATES 5960 SW 32 Terrace Fort Lauderdale
FLORIDA 33312

(LAST LISTED OWNER) MELAYU KITCHEN WARE COMPANY MALAYSIA KENSINGTON
GARDENS NO. 7616 JALAN JUMIDAR BUYONG MALAYSIA

Assignment Recorded

ASSIGNMENT RECORDED

Type of Mark

TRADEMARK

Register

PRINCIPAL

Live Dead Indicator

LIVE

Mark

LIFE IN VILLA

Goods and Services

IC 011. US 013 021 023 031 034. G & S: Hydromaséedje apparatus; Turkishath cabinets in the
nature of portable saunas; Toilet bowdsith tubs; Baths bathtubs, whirlpodbaths andbath
installations; Gas water heater for bathtub consisting of circulation pump with thermostat to fill, re-|
water and keep water warm; Sanitary installations in the nature of steam &yas) the nature of
heated pools; Whirlpodiaths, Saungath installations;Spa baths Water purification installations;
Water sterilizers; Filters for drinking water; Water softening apparatus and installations; Aquarium
filtration apparatus. FIRST USE: 20090301. FIRST USE IN COMMERCE: 20090301

IC 019. US 001 012 033 050. G & S: Aquarium sand; Artificial stone; Cabanas not of metal; Frame
not of metal, for building, namely, wall boards; Non-metal water pipes; Ducts, not of metal, for vent
and air-conditioning installations; Building glass; Diving boards, not of metal; Non-metal, transport:
greenhouses, namely, pre-fabricated greenhouses; Nonametahing pools Pool surrounds made of
stone; Building materials, namely, composite panels composed primarily of nonmetal materials. Fl
USE: 20090301. FIRST USE IN COMMERCE: 20090301

Mark Drawing Code

(3) DESIGN PLUS WORDS, LETTERS, AND/OR NUMBERS

Design Code

01.15.06 - Advertising, skywriting; Clouds; Fog

26.07.01 - Diamonds with plain multiple line border; Diamonds with plain single line border

Serial Number

85260380

Filing Date

March 7, 2011

Current Filing Basis

1A

Original Filing Basis

1A

Publication for Opposition Date



January 10, 2012

Registration Number

4117299

Registration Date

March 27, 2012

Owner Name and Address

(REGISTRANT) GLORY HOLDING LIMITED LIMITED LIABILITY COMPANY HONG KONG 7/F
PEARL ORIENTAL TOWER 225 NATHAN ROAD KOWLOON HONG KONG

Assignment Recorded

ASSIGNMENT RECORDED

Description of Mark

Color is not claimed as a feature of the mark. The mark consists of words "LIFE IN VILLA", on the
which is a diamond pattern, and at the lower right corner of the diamond pattern, there is a designt
Type of Mark

TRADEMARK

Register

PRINCIPAL

Live Dead Indicator

LIVE

























































To: Bestway Inflatables & Material Corpddcketing@boylefred.com

Subject: U.S. TRADEMARK APPLICATION NO. 86119823 - LAY-Z-SPA -
1418.054

Sent: 3/6/2014 6:34:04 AM

Sent As: ECOM113@USPTO.GOV

Attachments:

UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)

IMPORTANT NOTICE REGARDING YOUR
U.S. TRADEMARK APPLICATION

USPTO OFFICE ACTION (OFFICIAL LETTER) HAS ISSUED
ON 3/6/2014FOR U.S. APPLICATION SERIAL NO. 86119823

Please follow the instructions below:

(1) TO READ THE LETTER: Click on this link or go to http://tsdr.uspto.gaventer the U.S.
application serial number, and click on “Documents.”

The Office action may not be immediately viewable, to allow for necessary system updates
application, but will be available within 24 hours of this e-mail notification.

(2) TIMELY RESPONSE IS REQUIRED: Please carefully review the Office action to determine
how to respond, and (2) the applicable response time period. Your response deadline will be ca
from 3/6/2014 (or sooner if specified in the Office actipnFor information regarding response tir
periods, seéttp://www.uspto.gov/trademarks/process/status/responsetime.jsp

Do NOT hit “Reply” to this e-mail notification, or otherwise e-mail your response because the
USPTO does NOT accept e-mails as responses to Office actinsiead, the USPTO recommends tl
you respond online using the Trademark Electronic Application System (TEAS) response form loc
http://www.uspto.gov/trademarks/teas/response forms.jsp

(3) QUESTIONS: For guestions about the contents of the Office action itself, please conta
assigned trademark examining attorn@&prtechnicalassistance in accessing or viewing the Office act
in the Trademark Status and Document Retrieval (TSDR) system, pleasel&DRIE@ uspto.gav

WARNING

Failure to file the required response by the applicable response deadline will result in the



ABANDONMENT of your application. For more information regarding abandonment,
http://www.uspto.gov/trademarks/basics/abandon.jsp

PRIVATE COMPANY SOLICITATIONS REGARDING YOUR APPLICATION: Private
companieqot associated with the USPTO are using information provided in trademark applicatic
mail or e-mail trademark-related solicitations. These companies often use names that closely rese
USPTO and their solicitations may look like an official government document. Many solicitations re
that you pay “fees.”

Please carefully review all correspondence you receive regarding this application to make sure that
responding to an official document from the USPTO rather than a private company solicitatiol
official USPTO correspondence will be mailed only from the “United States Patent and Trad
Office” in Alexandria, VA, or sent by e-mail from the domain “@uspto.gov.” For more informatior
how to handle private company solicitations, <
http://www.uspto.gov/trademarks/solicitation warnings.jsp


































































































































To: Bestway Inflatables & Material Corpl'KDocketing@eclipsegrp.com

Subject: U.S. TRADEMARK APPLICATION NO. 86119823 - LAY-Z-SPA -
BES14001USIT - Request for Reconsideration Denied - No Appeal Filec

Sent: 12/17/2014 7:02:11 AM

Sent As: ECOM113@USPTO.GOV

Attachments:

UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)

OFFICE ACTION (OFFICIAL LETTER) ABOUT APPLICANT'S TRADEMARK APPLICATION

U.S. APPLICATION SERIAL NO. 86119823

MARK: LAY-Z-SPA

*86119823*

CORRESPONDENT ADDRESS:
Uleses C. Henderson
The Eclipse Group LLP
6345 Balboa Blvd., Bldg. Il, Suite 325 GENERAL TRADEMARK
Encino CA 91316 INFORMATION:
http://www.uspto.gov/trademarks/index.jsp

VIEW YOUR APPLICATION FILE

APPLICANT: Bestway Inflatables & Material Corp.

CORRESPONDENT'S REFERENCE/DOCKET NO :
BES14001USIT

CORRESPONDENT E-MAIL ADDRESS:
TMDocketing@eclipsegrp.com

REQUEST FOR RECONSIDERATION DENIED

ISSUE/MAILING DATE: 12/17/2014

The trademark examining attorney has carefully reviewed applicant’s request for reconsideration
denying the request for the reasons stated be®®e37 C.F.R. §2.64(b); TMEP 88715.03(a)(2)(B),
(d)(2)(E), 715.04(a). The applicant’s response satisfies the identification requirement. However,
Section 2(d) refusal made final in the Office action dated October 22, 2014 is maintained and cont
be final. SeeTMEP 88715.03(a)(2)(B), (a)(2)(E), 715.04(a).

In the present case, applicant’s request has not resolved all the outstanding issues, nor does it rai
issue or provide any new or compelling evidence with regard to the outstanding issues in the final



action. In addition, applicant’s analysis and arguments are not persuasive nor do they shed new li
the issues. Accordingly, the request is denied.

Misspelling of Lazy - Not Identical
The applicant has argued that the Final Office action included the following erroneous statement:

Thus, the fact that the applicant’s mark substitutes SPA for BOY is not sufficient to overcon
similarities due to the identical term LAZ-Y at the beginning of each mark.

The applicant is correct that the marks differ as to their spelling of lazy and thus the term “identical
should not have been used in the above statement. However, as stated in both Office actions, the
are similar in commercial impression for the following reasons:

Both marks include a misspelling of the term “lazy” with the Z emphasized, followed by ano
term. The marks also link all of terms using hyphens. Thus, even though the substitution of
the applicant’s mark for the term BOY in the registered mark results in slight differences in
pronunciation and connotation, the similarities in the marks’ overall appearance are so sign
that consumers would assume that both marks identify a single source of goods.

Registration of LAZ-Y-DOG

The rest of the applicant’s argument and evidence consists of argument that the applicant’s mark ¢
be allowed to register because of the coexistence of the third-party LAZ-Y-DOG registration for pe
furniture, with the registrant’s other registrations. This is supported by 178 pages of third-party

registrations and website evidence intended to show that the pet furniture is related to (non-pet) fu

As stated in the previous Office action, prior decisions and actions of other trademark examining at
in registering other marks have little evidentiary value and are not binding upon the USPTO
Trademark Trial and Appeal Board. TMEP 8§1207.01(d)(s€e In re Midwest Gaming & Entm’t LLC
106 USPQ2d 1163, 1165 n.3 (TTAB 2013) (citimg re Nett Designs, In¢.236 F.3d 1339, 1342, 5
USPQ2d 1564, 1566 (Fed. Cir. 2001)). Each case is decided on its own facts, and each mark star
own merits. See AMF Inc. v. Am. Leisure Prods., |nd.74 F.2d 1403, 1406, 177 USPQ 268, 2
(C.C.P.A. 1973)In re Binion 93 USPQ2d 1531, 1536 (TTAB 2009).

[A]n applicant does not overcome a likelihood of confusion refusal by pointing to other
registrations and arguing that they are as similar to the cited registration as applicant's
mark. While third-party registrations may be used to demonstrate that a portion of a mark
is suggestive or descriptive, they “cannot justify the registration of another confusingly
similar mark.” In re J.M. Originals Inc, 6 USPQ2d 1393, 1394 (TTAB 198@yoting

Plus Products v. Star-Kist Foods, In220 USPQ 541, 544 (TTAB 1983).

In re Chica Inc. 84 USPQ2d 1845, 1849 (TTAB 2007).

[lt is settled that the fact that there already may be two confusingly similar marks co-
existing on the Register and owned by different owners, which arguably should not have
registered over each other, does not . . . justify the addition to the Register of what may be
yet another confusingly similar marlSee, e.g., In re Paper Doll Promotions |84

USPQ2d 1660, 1670 (TTAB 2007) (“. . .our decision on the registrability of applicant's
mark must be based on the record in this case and not on the fact that two arguably similar



marks have been allowed for registration by the OfficeMigttel Inc. v. Funline

Merchandise Co 81 USPQ2d 1372, 1375 (TTAB 2006) (regarding the co-existence on the
register of two third-party registrations of arguably confusingly similar marks, “. . . itis
settled that the determination of registrability of those particular marks by the trademark
examining attorneys cannot control our decision in the case now before us.”).

In re Davey Products Pty Ltd92 USPQ2d 1198, 1207 (TTAB 2009).

The filing of a request for reconsideration does not extend the time for filing a proper response to ¢
Office action or an appeal with the Trademark Trial and Appeal Board (Board), which runs from the
the final Office action was issued/maile8ee37 C.F.R. §2.64(b); TMEP 8715.03, (a)(2)(B), (a)(2)(E),

(©).

Because time remains in the six-month response period to the final Office action, applicant t
remainder of the response period to overcome any outstanding final refusal and/or to file an appt
the Board. TMEP 8715.03(a)(2)(B), (c). However, if applicant has already filed a timely notice of ¢
with the Board, the Board will be notified to resume the appga€TMEP §715.04(a).

/Kim Teresa Moninghoff/
Examining Attorney

Law Office 113

Phone: 571-272-4738

Fax: 571-273-9113

Email: kim.moninghoff@uspto.gov



To: Bestway Inflatables & Material Corpl'fDocketing@eclipsegrp.com

Subject: U.S. TRADEMARK APPLICATION NO. 86119823 - LAY-Z-SPA -
BES14001USIT - Request for Reconsideration Denied - No Appeal Filec

Sent: 12/17/2014 7:02:12 AM

Sent As: ECOM113@USPTO.GOV

Attachments:

UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)

IMPORTANT NOTICE REGARDING YOUR
U.S. TRADEMARK APPLICATION

USPTO OFFICE ACTION (OFFICIAL LETTER) HAS ISSUED
ON 12/17/2014FOR U.S. APPLICATION SERIAL NO. 86119823

Please follow the instructions below:

(1) TO READ THE LETTER: Click on this link or go to http://tsdr.uspto.gaventer the U.S.
application serial number, and click on “Documents.”

The Office action may not be immediately viewable, to allow for necessary system updates
application, but will be available within 24 hours of this e-mail notification.

(2) TIMELY RESPONSE IS REQUIRED: Please carefully review the Office action to determine
how to respond, and (2) the applicable response time period. Your response deadline will be ca
from 12/17/2014(or sooner if specified in the Office actipnFor information regarding response tir
periods, seéttp://www.uspto.gov/trademarks/process/status/responsetime.jsp

Do NOT hit “Reply” to this e-mail notification, or otherwise e-mail your response because the
USPTO does NOT accept e-mails as responses to Office actinsiead, the USPTO recommends tl
you respond online using the Trademark Electronic Application System (TEAS) response form loc
http://www.uspto.gov/trademarks/teas/response forms.jsp

(3) QUESTIONS: For guestions about the contents of the Office action itself, please conta
assigned trademark examining attorn@&prtechnicalassistance in accessing or viewing the Office act
in the Trademark Status and Document Retrieval (TSDR) system, pleasel&DRIE@ uspto.gav

WARNING

Failure to file the required response by the applicable response deadline will result in the



ABANDONMENT of your application. For more information regarding abandonment,
http://www.uspto.gov/trademarks/basics/abandon.jsp

PRIVATE COMPANY SOLICITATIONS REGARDING YOUR APPLICATION: Private
companieqot associated with the USPTO are using information provided in trademark applicatic
mail or e-mail trademark-related solicitations. These companies often use names that closely rese
USPTO and their solicitations may look like an official government document. Many solicitations re
that you pay “fees.”

Please carefully review all correspondence you receive regarding this application to make sure that
responding to an official document from the USPTO rather than a private company solicitatiol
official USPTO correspondence will be mailed only from the “United States Patent and Trad
Office” in Alexandria, VA, or sent by e-mail from the domain “@uspto.gov.” For more informatior
how to handle private company solicitations, <
http://www.uspto.gov/trademarks/solicitation warnings.jsp




To:
Subject:

BES14001USIT
Sent: 10/22/2014 6:59:02 AM
Sent As: ECOM113@USPTO.GOV
Attachments: Attachment - 1

Attachment - 2
Attachment - 3
Attachment - 4

Bestway Inflatables & Material Corpl'KDocketing@eclipsegrp.com
U.S. TRADEMARK APPLICATION NO. 86119823 - LAY-Z-SPA -

UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)
OFFICE ACTION (OFFICIAL LETTER) ABOUT APPLICANT'S TRADEMARK APPLICATION

U.S. APPLICATION SERIAL NO. 86119823

MARK: LAY-Z-SPA

*86119823*

CORRESPONDENT ADDRESS:
Uleses C. Henderson
The Eclipse Group LLP
6345 Balboa Blvd., Bldg. Il, Suite 325
Encino CA 91316

CLICK HERE TO RESPOND TO THIS
LETTER:
http://www.uspto.gov/trademarks/teas/response _forms.jsp

VIEW YOUR APPLICATION FILE

APPLICANT: Bestway Inflatables & Material Corp.

CORRESPONDENT'S REFERENCE/DOCKET NO :

BES14001USIT
CORRESPONDENT E-MAIL ADDRESS:
TMDocketing@eclipsegrp.com

OFFICE ACTION

STRICT DEADLINE TO RESPOND TO THIS LETTER
TO AVOID ABANDONMENT OF APPLICANT'S TRADEMARK APPLICATION, THE USPTO
MUST RECEIVE APPLICANT'S COMPLETE RESPONSE TO THIS LETTBRITHIN 6 MONTHS

OF THE ISSUE/MAILING DATE BELOW.

ISSUE/MAILING DATE: 10/22/2014

THIS IS A FINAL ACTION.




Introduction

This Office action is in response to applicant's communication filed on October 14, 2014. Inthe ir
Office action, the Examining Attorney issued the following refusal and requirements:

Section 2(d) Refusal

Requirement for Acceptable Identification of Goods (and Compliance with Multiple-Class
Application Requirements)

Requirement for Additional Information

The applicant has not only partially satisfied the identification requirement, which is nowinedes
discussed further below. The applicant’s resposetisfiesthe information requirement. The applicant
has provided argument and evidence in response to the refusal, which is nofinalaatediscussed
further below.

Summary of Issues Applicant Must Address
o Section 2(d) Refusal
o Requirement for Acceptable Identification of Goods (and Compliance with Multiple-C
Application Requirements)

FINAL Section 2(d) Refusal - Likelihood of Confusion

For the reasons set forth below, the refusal under Trademark Act Section 2(d) is now made FINAL
respect to U.S. Registration No. 395508ke€l5 U.S.C. §1052(d); 37 C.F.R. §2.64(a). See attached
registration.

The applicant has applied to register LAY-Z-SPA in standard-character form for the following good
amended by the applicant’s response):

baths; spa baths; spa in the nature of heated pools; portable spas in the nature of heated p
inflatable spas in the nature of heated pools; hot tubs; parts and fittings for spas, baths, hot
and pools, namely, filters, heaters, and pumps sold in combination, water jets, electric pum|
unfitted covers and fitted covers for spas and hot tubs; parts and fittings for pools, namely, |
swimming pool hoses; heated non-metal swimming pools; parts and fittings for pools, name
fitted swimming pool covers, in Class 11.

Inflatable swimming pools, in Class 28.
The registered mark is LA-Z-BOY in standard-character form for:
hot tubs and spas, in Class 11.
Trademark Act Section 2(d) bars registration of an applied-for mark that so resembles a registerec

that it is likely a potential consumer would be confused, mistaken, or deceived as to the source of-
goods and/or services of the applicant and regist@e¢l5 U.S.C. 81052(d). A determination of



likelihood of confusion under Section 2(d) is made on a case-by case basis and the factors s#t fert
E. I. du Pont de Nemours & Cal76 F.2d 1357, 177 USPQ 563 (C.C.P.A. 1973) aid in this determin:

Citigroup Inc. v. Capital City Bank Grp., INn637 F.3d 1344, 1349, 98 USPQ2d 1253, 1256 (Fed. C
2011) (citingOn-Line Careline, Inc. v. Am. Online, In229 F.3d 1080, 1085, 56 USPQ2d 1471, 1474
(Fed. Cir. 2000)). Not all theu Pontfactors, however, are necessarily relevant or of equal weight, al
any one of the factors may control in a given case, depending upon the evidence ofCgigodip Inc.
v. Capital City Bank Grp., Inc637 F.3d at 1355, 98 USPQ2d at 1260re Majestic Distilling Ca.315
F.3d 1311, 1315, 65 USPQ2d 1201, 1204 (Fed. Cir. 2868)tn re E. I. du Pont de Nemours & CiV.6
F.2d at 1361-62, 177 USPQ at 567.

Registration was initially refused because the marks are similar in commercial impression and the
are closely related and in part identical.

The trademark examining attorney has reviewed the applicant’s response and maintains the refusi
following reasons.

Comparison of the Goods

Initial Office Action

In the initial Office action, the parties’ goods were found to be closely related and in part identical f
following reasons.

With respect to applicant’s and registrant’s goods and/or services, the question of likelihood of cor
is determined based on the description of the goods and/or services stated in the application and
registration at issue, not on extrinsic evidence of actuaSese.e.gCoach Servs., Inc. v. Triumph
Learning LLC 668 F.3d 1356, 1369-70, 101 USPQ2d 1713, 1722 (Fed. Cir. 2D4®;om Sys. Inc. v.
Hous. Computers Servs. In818 F.2d 937, 942, 16 USPQ2d 1783, 1787 (Fed. Cir. 1990).

Absent restrictions in an application and/or registration, the identified goods and/or services are
“presumed to travel in the same channels of trade to the same class of purchaser¥iterra Inc, 671
F.3d 1358, 1362, 101 USPQ2d 1905, 1908 (Fed. Cir. 2012) (qutewtett-Packard Co. v. Packard
Press, Inc.281 F.3d 1261, 1268, 62 USPQ2d 1001, 1005 (Fed. Cir. 2002)). Additionally, unrestrict:
broad identifications are presumed to encompass all goods and/or services of the type dseerlbee.
Jump Designs, LLGB0 USPQ2d 1370, 1374 (TTAB 2006) (citimgre Elbaum 211 USPQ 639, 640
(TTAB 1981));In re Linkvest S.A24 USPQ2d 1716, 1716 (TTAB 1992).

In this case, the identification set forth in the application and registration has no restrictions as to ¢
of trade or classes of purchasers. Therefore, it is presumed that these goods travel in all normal ci
trade, such as pool and spa supply stores, and are available to the same class of purchasers, incl
ordinary consumers. The identifications of goods include legally identical goods, namely, hot tubs
spas. Further, the applicant’s parts and fittings for spas and hot tubs are closely related to the regi
hot tubs and spas because they are specifically identified as for use with such goods.

The applicant’s baths and pools are also related to the registrant’s goods because, as the evidenc
discussed below indicates, such goods may be sold under the same mark by the same sources th
spas.

Third-Party Website Evidence



The applicant was referred to Internet evidence, attached to the previous Office action. This evidel
provides examples of the same mark used on different combinations of the parties’ goods, such as
used on pools and spas, and JACUZZI used on tubs and spas. This evidence also includes printot
retail stores that feature combinations of the parties’ goods.

This evidence establishes that the same entity commonly markets the goods under the same marl
the goods are sold through the same trade channels for use by the same classes of consumers, ir
ordinary consumers. Therefore, applicant’s and registrant’s goods are considered related for likelit
confusion purpose$ee, e.gln re Davey Prods. Pty Ltd92 USPQ2d 1198, 1202-04 (TTAB 200B);e
Toshiba Med. Sys. Cor@1 USPQ2d 1266, 1268-69, 1271-72 (TTAB 2009).

Evidence obtained from the Internet may be used to support a determination under Trademark Aci
2(d) that goods and/or services are relafe, e.gIn re G.B.1. Tile & Stone, Inc92 USPQ2d 1366,
1371 (TTAB 2009)jn re Paper Doll Promotions, Inc84 USPQ2d 1660, 1668 (TTAB 2007).

Third-Party Registrations

The trademark examining attorney also attached evidence from the USPTO’s X-Search database
previous Office action consisting of a representative sample of 10 third-party marks registered for |
connection with the same or similar goods as those of both applicant and registrant in this case. Tl
evidence shows that the goods listed therein, namely, spas and hot tubs, and pools and/or baths,
kind that may emanate from a single source under a single Segkn re Andersoi01 USPQ2d 1912,
1919 (TTAB 2012)jn re Albert Trostel & Sons Ca29 USPQ2d 1783, 1785-86 (TTAB 199B);re
Mucky Duck Mustard Cp6 USPQ2d 1467, 1470 n.6 (TTAB 1988); TMEP 8§1207.01(d)(iii).

SeeU.S. Registration Nos. 3250623, 3272324, 3627921, 4059813, 4117299, 4198483, 4261107, ¢
4374605, and 4462580.

Applicant’s Response

The applicant appears to argue that the parties offer different types of spas. The applicant suppor
argument with a reference to the registrant’s specimen, which was not made of record. However,
the applicant had made the registrant’s specimen part of the record, this cannot be relied upon to |
scope of the registrant’s goods.

As stated above, the question of likelihood of confusion is determined based on the description of
goods and/or services stated in the application and registration at issue, not on extrinsic evidence
use.See, e.gCoach Servs., Inc. v. Triumph Learning L1868 F.3d 1356, 1369-70, 101 USPQ2d 171.
1722 (Fed. Cir. 2012)ctocom Sys. Inc. v. Hous. Computers Servs. 948. F.2d 937, 942, 16 USPQ2
1783, 1787 (Fed. Cir. 1990). Further, only one specimen per class is required to register a traderr
Therefore, specimens rarely show all of the variations of a particular applicant’s/registrant’s goods
are available for sale.

The applicant has also argued that the previously provided evidence does not show permanent sp
inflatable spas sold through the same sources. The Examining Attorney agrees; however, this evi
was not provided for that purpose.

The applicant’s identification includes spas specifically identified as inflatable along with other spa:
hot tubs that are not so limited. Thus, it is presumed that the applicant’s goods include both inflate



permanent spas and hot tubs. The registrant’s identification is also not limited to particular types c
and thus is presumed to include inflatable and permanent spas. Thus, as discussed above, the p¢
spas and hot tubs are legally identical and no evidence was needed to show relatedness. Howeve
applicant is now referred to the attached additional printouts from Pool Spa USA that show that thi
now offers permanent spas, in addition to the inflatable spa shown on the previously provided evid
Office action, dated 3/6/2014, TSDR, at 14

The evidence made of record was solely intended to show that the pools and baths in the applicar
identification are related to the registrant’'s goods. Again, because the registrant’s goods are not |
to particular types of spas and hot tubs, the third-party evidence is acceptable to show that the apj
pools and baths are related to spas and hot tubs, and sold through the same trade channels.

Accordingly, based on the foregoing, the parties’ goods are closely related and in part identical.

Comparison of the Marks

Where the goods and/or services of an applicant and registrant are “similar in kind and/or closely
related,” the degree of similarity between the marks required to support a finding of likelihood of
confusion is not as great as in the case of diverse goods and/or sénuwieekM. Originals Inc.6
USPQ2d 1393, 1394 (TTAB 198&ee Shen Mfg. Co. v. Ritz Hotel L8B3 F.3d 1238, 1242, 73
USPQ2d 1350, 1354 (Fed. Cir. 2004); TMEP §1207.01(b).

Initial Office Action

In the initial Office action, the marks were found to have the same commercial impression for the
following reasons.

Marks must be compared in their entireties and should not be dissected; however, a trademark ex
attorney may weigh the individual components of a mark to determine its overall commercial impre
In re Chatam Int’l Inc., 380 F.3d 1340, 1342, 71 USPQ2d 1944, 1946-47 (Fed. Cir. 2604)Nat'l
Data Corp, 753 F.2d 1056, 1058, 224 USPQ 749, 751 (Fed. Cir. 1985) (“[I]n articulating reasons fc
reaching a conclusion on the issue of confusion, there is nothing improper in stating that, for ration
reasons, more or less weight has been given to a particular feature of a markin.re.Rysela Pere et
Fils, Ltd, 98 USPQ2d 1261, 1267 (TTAB 2011).

Both marks include a misspelling of the term “lazy” with the Z emphasized, followed by another ter
The marks also link all of terms using hyphens. Thus, even though the substitution of SPA in the
applicant’s mark for the term BOY in the registered mark results in slight differences in pronunciati
and connotation, the similarities in the marks’ overall appearance are so significant, that consumel
assume that both marks identify a single source of goods.

Applicant’s Response

The applicant has responded by arguing that the marks have “vastly different” meanings and
pronunciations, and that the Office previously approved the mark LAY-Z-DOG for pet furniture ove
other registrations owned by the registrant for furniture. The applicant has asserted that because
DOG was allowed to register, the applicant’s mark should also be allowed to register.

In support of its argument, the applicant has made of record six registrations that were cancelled v
before the November 16, 2011, filing date of the LAZ-Y-DOG application. A cancelled reqistration



evidence of anything except that the registration issued. TBMP 8704.03(b)(1)(A). Therefore, as tt
applicant appears to acknowledge, only of the five registrations made of record by the applicant w
force when the LAZ-Y-DOG application was filed.

Prior decisions and actions of other trademark examining attorneys in registering other marks have
evidentiary value and are not binding upon the USPTO or the Trademark Trial and Appeal Board.
§1207.01(d)(vi)see In re Midwest Gaming & Entm’t LLA06 USPQ2d 1163, 1165 n.3 (TTAB 2013)
(citing In re Nett Designs, Inc236 F.3d 1339, 1342, 57 USPQ2d 1564, 1566 (Fed. Cir. 2001)). Eac
case is decided on its own facts, and each mark stands on its own ®eet8MF Inc. v. Am. Leisure
Prods., Inc, 474 F.2d 1403, 1406, 177 USPQ 268, 269 (C.C.P.A. 1978;Binion 93 USPQ2d 1531,
1536 (TTAB 2009).

The referenced registrations all involve completely different goods from the goods at issue here.
Therefore, it is speculative what facts the examining attorney for the LAZ-Y-DOG application may
been considered in approving that application over the registrant’s other registrations for various ty
furniture. However, the goods in the LAZ-Y-DOG application were specifically limited to “pet
furniture.” Furniture for people is generally sold through retail furniture stores, whereas pet furnitu
generally sold in pet stores. Thus, these differences between the goods and channels of trade me
been considered in addition to the differences between the marks.

Here, some of the parties’ goods are identical and there is evidence that the relevant goods are sc
through the same trade channels. Thus, as stated above, the degree of similarity between the ma
required to support a finding of likelihood of confusion is not as great as in the case of diverse goo
and/or servicedn re J.M. Originals Inc.6 USPQ2d 1393, 1394 (TTAB 1988ge Shen Mfg. Co. v. Rit:
Hotel Ltd, 393 F.3d 1238, 1242, 73 USPQ2d 1350, 1354 (Fed. Cir. 2004); TMEP 8§1207.01(b).

Marks may be confusingly similar in appearance where similar terms or phrases or similar parts of
or phrases appear in the compared marks and create a similar overall commercial im@Bess@mcker
Nat'l Bank v. Canadian Imperial Bank of Commey@28 USPQ 689, 690-91 (TTAB 198@ff'd sub
nom. Canadian Imperial Bank of Commerce v. Wells Fargo Bank, Nat'| A&Id F.2d 1490, 1495, 1
USPQ2d 1813, 1817 (Fed. Cir. 1987) (finding COMMCASH and COMMUNICASH confusingly sim
In re Corning Glass Work229 USPQ 65, 66 (TTAB 1985) (finding CONFIRM and CONFIRMCELL:
confusingly similar)jn re Pellerin Milnor Corp, 221 USPQ 558, 560 (TTAB 1983) (finding MILTRON
and MILLTRONICS confusingly similar); TMEP 81207.01(b)(ii)-(iii). Thus, the fact that the applica
mark substitutes SPA for BOY is not sufficient to overcome the similarities due to the identical tern
Y at the beginning of each mark. Consumers who note these differences would assume that beca
marks are used for identical goods, the marks identify two lines of goods from the same source.

Conclusion

The overriding concern is not only to prevent buyer confusion as to the source of the goods and/ot
services, but to protect the registrant from adverse commercial impact due to use of a similar mark
newcomer.See In re Shell Oil Cp992 F.2d 1204, 1208, 26 USPQ2d 1687, 1690 (Fed. Cir. 1993).
Therefore, any doubt regarding a likelihood of confusion determination is resolved in favor of the
registrant. TMEP §1207.01(d)(gee Hewlett-Packard Co. v. Packard Press,,|1881 F.3d 1261, 1265,
62 USPQ2d 1001, 1003 (Fed. Cir. 2008)re Hyper Shoppes (Ohio), In837 F.2d 463, 464-65, 6
USPQ2d 1025, 1026 (Fed. Cir. 1988).

In view of the foregoing, the refusal to register under Section 2(d) of the Trademark Act is continue



made final.

FINAL Classification of Goods Requirement — As to Specified Goods in Class 11 ONLY

The requirement for a properly classified identification of goods is now made FINAL for the reason
forth below. 37 C.F.R. 882.64(a), 2.86, 6.1; TMEP §81el03:q

Applicant’s goods in Class 11 are now identified as:

baths; spa baths; spa in the nature of heated pools; portable spas in the nature of heated p
inflatable spas in the nature of heated pools; hot tubs; parts and fittings for spas, baths, hot
and pools, namely, filters, heaters, and pumps sold in combination, watelgetisc pumps
unfitted covers and fitted covers for spas and hot tytesits and fittings for pools, namely,
plastic swimming pool hosesheated non-metal swimming pootsarts and fittings for pools,
namely, fitted swimming pool coversin Class 11.

This requirement is limited to the wording highlighted above in bold. The applicant’s goods in Clas
are definite and properly classified.

Applicant has classified “parts and fittings for spas, baths, hot tubs and pools, namely, electric pun
International Class 11; however, as stated in the previous Office action, the proper classification fc
goods is International Class 7. Therefore, applicant must either (1) add International Class 7 to th
application and reclassify these goods in the proper international class, or (2) delete the wording “
pumps” from the applicationSee37 C.F.R. 882.86, 6.1; TMEP 8814€GBseq. If applicant adds one or
more international classes to the application, applicant must comply with the multiple-class require
specified in this Office action.

Applicant has classified “parts and fittings for spas, baths, hot tubs and pools, namely, unfitted cov
spas and hot tubs” in International Class 11; however, as stated in the previous Office action, the |
classification for these goods is International Class 22. Therefore, applicant must either (1) add
International Class 22 to the application and reclassify these goods and/or services in the proper
international class, or (2) delete the wording “unfitted covers” from the applicat@@37 C.F.R.
882.86, 6.1; TMEP 881403 seq. If applicant adds one or more international classes to the applicati
applicant must comply with the multiple-class requirements specified in this Office action.

Applicant has classified “parts and fittings for pools, namely, plastic swimming pool hoses” in
International Class 11; however, as stated in the previous Office action, the proper classification fc
goods is International Class 17. Therefore, applicant must either (1) add International Class 17 to
application and reclassify these goods in the proper international class, or (2) delete the wording “|
and fittings for pools, namely, plastic swimming pool hoses” from the applicabee37 C.F.R. 882.86,
6.1; TMEP 88140&t seq.If applicant adds one or more international classes to the application, apg
must comply with the multiple-class requirements specified in this Office action.

Applicant has classified “heated non-metal swimming pools; parts and fittings for pools, namely, fit
swimming pool covers” in International Class 11; however, as stated in the previous Office action,
proper classification for these goods is International Class 19. Therefore, applicant must either (1
International Class 19 to the application and reclassify these goods in the proper international clas
delete the wording “heated non-metal swimming pools; parts and fittings for pools, namely, fitted
swimming pool covers” from the applicatiorsee37 C.F.R. 882.86, 6.1; TMEP 8§814€Gseq. If
applicant adds one or more international classes to the application, applicant must comply with the



multiple-class requirements specified in this Office action.

To summarize, applicant may adopt any or all of the following identifications of goods, if accurate:
parts and fittings for spas, baths, hot tubs and pools, namely, electric pumps, in Class 7.
baths; spa baths; spa in the nature of heated pools; portable spas in the nature of heated p
inflatable spas in the nature of heated pools; hot tubs; parts and fittings for spas, baths, hot
and pools, namely, filters, heaters, and pumps sold in combination, water jets, and fitted co
spas and hot tubs, in Class 11.

parts and fittings for pools, namely, plastic swimming pool hoses, in Class 17.

heated non-metal swimming pools; parts and fittings for pools, namely, fitted swimming poc
covers, in Class 19.

parts and fittings for spas ahdt tubs, namely, unfitted covers, in Class 22.
SeeTMEP §1402.01.
For assistance with identifying and classifying goods and services in trademark applications, pleas

the USPTO'’s online searchablé.S. Acceptable Identification of Goods and Services Maaual
http://tess2.uspto.gov/netahtml/tidm.hi®SeeTMEP 81402.04.

An applicant may amend an identification of goods only to clarify or limit the goods; adding to or
broadening the scope of the goods is not permitted. 37 C.F.R. 82sEHBMEP 8§81402.0&t seq,
1402.07et seq

Proper classification of goods and services is a purely administrative matter within the sole discret
the United States Patent and Trademark Officee Tee-Pak, Inc164 USPQ 88, 89 (TTAB 1969).

Multiple-Class Application Requirements

The application identifies goods in more than one international class; therefore, applicant must sat
the requirements below for each international class based on Trademark Act Section 1(b):

() List the goods and/or services by their international class humbén consecutive
numerical order, starting with the lowest numbered class.

(2) Submit a filing fee for each international classot covered by the fee(s) already p:
(view the USPTOQO's current fee schedulehditp://www.uspto.gov/trademarks/tm fee info.js
). The application identifies goods that are classified in at least 6 classes; however, app
submitted fees sufficient for only 2 classes. Applicant must either submit the filing fees
classes not covered by the submitted fees or restrict the application to the number of cle
covered by the fees already paid.

Seel5 U.S.C. §81051(b), 1112, 1126(e); 37 C.F.R. §§2.32(a)(6)-(7), 2.34(a)(2)-(3), 2.86(a); TMEP
§§1403.01, 1403.02(c).



For an overview of the requirements for a Section 1(b) multiple-class application and how to satisf
requirements online using the Trademark Electronic Application System (TEAS) form, please go tc
http://www.uspto.gov/trademarks/law/multiclass.jsp

The filing fees for adding classes to an application are as follows:

(1) A $325 fee per class, when the fees are submitted with an electronic response filed onl
http://www.uspto.gov/trademarks/teas/response formsiapghe Trademark Electronic
Application System (TEAS).

(2) A $375 fee per class, when the fees are submitted with a paper response.
37 C.F.R. 82.6(a)(1)(i)-(ii); TMEP 88810, 1403.02(c).

Response Options

Applicant must respond within six months of the date of issuance of this final Office action or the
application will be abandoned. 15 U.S.C. §1062(b); 37 C.F.R. 82.65(a). Applicant may respond b
providing one or both of the following:

(1) A response that fully satisfies all outstanding requirements and/or resolves all outstand
refusals.

(2) An appeal to the Trademark Trial and Appeal Board, with the appeal fee of $100 per cl:
37 C.F.R. 82.64(a); TMEP 8714.(8ke37 C.F.R. 82.6(a)(18); TBMP ch. 1200.

In certain rare circumstances, an applicant may respond by filing a petition to the Director pursuan
C.F.R. 82.63(b)(2) to review procedural issues. 37 C.F.R. 82.64(a); TMEP 87etB84,;C.F.R.
§2.146(b); TBMP 81201.05; TMEP 81704 (explaining petitionable matters). The petition fee is $1(
C.F.R. 82.6(a)(15).

If applicant has questions regarding this Office action, please telephone or e-mail the assigned tra
examining attorney. All relevant e-mail communications will be placed in the official application re«
however, an e-mail communication will not be accepted as a response to this Office action and wil
extend the deadline for filing a proper responSee37 C.F.R. §2.191; TMEP 8§8304.01-.02, 709.04-.0
Further, although the trademark examining attorney may provide additional explanation pertaining
refusal(s) and/or requirement(s) in this Office action, the trademark examining attorney may not pr
legal advice or statements about applicant’s riglBeeTMEP 88705.02, 709.06.

/Kim Teresa Moninghoff/
Examining Attorney

Law Office 113

Phone: 571-272-4738

Fax: 571-273-9113

Email: kim.moninghoff@uspto.gov



TO RESPOND TO THIS LETTER: Go tohttp://www.uspto.gov/trademarks/teas/response formsRipase
wait 48-72 hours from the issue/mailing date before using the Trademark Electronic Application Sy
(TEAS), to allow for necessary system updates of the applicatiortedforicalassistance with online
forms, e-maiTEAS@uspto.gov For questions about the Office action itself, please contact the assi
trademark examining attorne¥e-mail communications will not be accepted as responses to Office
actions; therefore, do not respond to this Office action by e-mail.

All informal e-mail communications relevant to this application will be placed in the official
application record.

WHO MUST SIGN THE RESPONSE: It must be personally signed by an individual applicant or
someone with legal authority to bind an applicant (i.e., a corporate officer, a general partner, all joi
applicants). If an applicant is represented by an attorney, the attorney must sign the response.

PERIODICALLY CHECK THE STATUS OF THE APPLICATION:  To ensure that applicant does
not miss crucial deadlines or official notices, check the status of the application every three to four
using the Trademark Status and Document Retrieval (TSDR) systétp:Atsdr.uspto.gov/Please keeg
a copy of the TSDR status screen. If the status shows no change for more than six months, conta
Trademark Assistance Center by e-mail@tdemarkAssistanceCenter@uspto.goeall 1-800-786-
9199. For more information on checking status hége//www.uspto.gov/trademarks/process/status/

TO UPDATE CORRESPONDENCE/E-MAIL ADDRESS: Use the TEAS form at
http://www.uspto.gov/trademarks/teas/correspondence.jsp
















To: Bestway Inflatables & Material Corpl'fDocketing@eclipsegrp.com

Subject: U.S. TRADEMARK APPLICATION NO. 86119823 - LAY-Z-SPA -
BES14001USIT

Sent: 10/22/2014 6:59:03 AM

Sent As: ECOM113@USPTO.GOV

Attachments:

UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)

IMPORTANT NOTICE REGARDING YOUR
U.S. TRADEMARK APPLICATION

USPTO OFFICE ACTION (OFFICIAL LETTER) HAS ISSUED
ON 10/22/2014FOR U.S. APPLICATION SERIAL NO. 86119823

Please follow the instructions below:

(1) TO READ THE LETTER: Click on this link or go to http://tsdr.uspto.gaventer the U.S.
application serial number, and click on “Documents.”

The Office action may not be immediately viewable, to allow for necessary system updates
application, but will be available within 24 hours of this e-mail notification.

(2) TIMELY RESPONSE IS REQUIRED: Please carefully review the Office action to determine
how to respond, and (2) the applicable response time period. Your response deadline will be ca
from 10/22/2014(or sooner if specified in the Office actipnFor information regarding response tir
periods, seéttp://www.uspto.gov/trademarks/process/status/responsetime.jsp

Do NOT hit “Reply” to this e-mail notification, or otherwise e-mail your response because the
USPTO does NOT accept e-mails as responses to Office actinsiead, the USPTO recommends tl
you respond online using the Trademark Electronic Application System (TEAS) response form loc
http://www.uspto.gov/trademarks/teas/response forms.jsp

(3) QUESTIONS: For guestions about the contents of the Office action itself, please conta
assigned trademark examining attorn@&prtechnicalassistance in accessing or viewing the Office act
in the Trademark Status and Document Retrieval (TSDR) system, pleasel&DRIE@ uspto.gav

WARNING

Failure to file the required response by the applicable response deadline will result in the



ABANDONMENT of your application. For more information regarding abandonment,
http://www.uspto.gov/trademarks/basics/abandon.jsp

PRIVATE COMPANY SOLICITATIONS REGARDING YOUR APPLICATION: Private
companieqot associated with the USPTO are using information provided in trademark applicatic
mail or e-mail trademark-related solicitations. These companies often use names that closely rese
USPTO and their solicitations may look like an official government document. Many solicitations re
that you pay “fees.”

Please carefully review all correspondence you receive regarding this application to make sure that
responding to an official document from the USPTO rather than a private company solicitatiol
official USPTO correspondence will be mailed only from the “United States Patent and Trad
Office” in Alexandria, VA, or sent by e-mail from the domain “@uspto.gov.” For more informatior
how to handle private company solicitations, <
http://www.uspto.gov/trademarks/solicitation warnings.jsp













































































































































































































































































































































































































































































































































































































