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This case now comes before the Board on Petitioner’s construed motion to
reopen its testimony period. See 12 TTABVUE; 13 TTABVUE. The motion to
reopen is contested by Respondent.! See 14 TTABVUE.

For the Board to reopen a lapsed time period, Petitioner must establish that
its failure to act in a timely manner was the result of excusable neglect. See
Fed. R. Civ. P. 6(b)(1)(B); Baron Philippe de Rothschild S.A. v. Styl-Rite Optical
Mfg. Co., 55 USPQ2d 1848, 1852 (TTAB 2000); TBMP § 509.01(b)(1) (June

29

2017). Excusable neglect is a “somewhat ‘elastic concept” that is equitable in
nature. See Pioneer Invest. Servs. Co. v. Brunswick Assocs. Ltd. P’ship, 507 U.S.
380, 381 (1993). In Pioneer Investment Services Co., as adopted by the Board

in Pumpkin, Ltd. v. The Seed Corps, 43 USPQ2d 1582 (TTAB 1997), the

1 The Board has considered the parties’ submissions. The parties’ arguments are set
forth in their respective briefs and will not be summarized herein except as necessary
to explain the Board’s order.
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Supreme Court clarified the meaning and scope of “excusable neglect,” as used
in the Federal Rules of Civil Procedure and elsewhere. The Court held that the
determination of whether a party’s neglect is excusable 1is:

at bottom an equitable one, taking account of all relevant

circumstances surrounding the party’s omission (emphasis

added). These include. . . [1] the danger of prejudice to the

[nonmovant], [2] the length of the delay and its potential impact

on judicial proceedings, [3] the reason for the delay, including

whether it was within the reasonable control of the movant, and

[4] whether the movant acted in good faith.
Pioneer Investment Services Co., 507 U.S. at 395. While the various Board cases
on which the parties rely routinely discuss the four factors specifically
delineated and discussed in Pioneer, the Supreme Court noted that the inquiry
1s “at bottom an equitable one, taking account of all relevant circumstances
surrounding the party’s omission. These include...” and listed its four factors.
Id. The introduction of the list of factors in this manner clearly suggests that
all other factors bearing on the party’s omission may be considered; and
broader equitable considerations are not to be overlooked. In addition, the
decision in Pumpkin is often seen as endorsing factor three as a critical factor
in the analysis because the Board discussed that factor first and noted that
various Circuit Courts of Appeals appear to have placed significant reliance on
it. Pumpkin, 43 USPQ2d at 1586- 87. We note, however, that the ultimate
conclusion in Pumpkin that the opposer’s neglect of trial was not excusable

stemmed equally from the importance, in that case, of factor two. Id. at 1587-

88. “[A]lthough many excusable neglect decisions which were issued prior to
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the Board’s 1997 Pumpkin decision may no longer be controlling under the
somewhat more flexible excusable neglect standard set out in Pioneer and
Pumpkin (e.g., decisions holding that a failure to act due to counsel’s docketing
errors 1s, per se, not the result of excusable neglect), they nonetheless may be
directly relevant to the Board’s analysis under the third Pioneer excusable
neglect factor.” TBMP § 509.01(b)(1); see cases cited therein.

The prejudice contemplated by the first Pioneer factor is not mere
inconvenience, delay or loss of a tactical advantage, but rather prejudice to the
non-movant’s ability to litigate the case. See Pumpkin Ltd. v. Seed Corps, 43
USPQ2d 1582, 1587 (TTAB 1997); TBMP § 509.01(b)(1). Upon review of the
parties’ submissions, the Board is not persuaded that there is any prejudice in
Respondent’s ability to litigate this case. Therefore, this factor weighs in favor
of a finding of excusable neglect.

Turning to the second Pioneer factor, reopening Petitioner’s testimony
period would delay and disrupt this proceeding, which is in its final stage.
Accordingly, the second Pioneer factor weighs against a finding of excusable
neglect.

With respect to the third Pioneer factor, Petitioner’s alleged confusion about
deadlines was within its reasonable control.2 See 12 TTABVUE 3-4. As such,

the third Pioneer factor weighs against finding excusable neglect.

2 Petitioner also alleges that it “timely” submitted its testimony and notice of reliance
with Respondent but failed to submit them with the Board. 12 TTABVUE 4.
Respondent disputes the timeliness of those submissions. 14 TTABVUE 6.
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As to the last Pioneer factor, Respondent alleges bad faith by Petitioner, the
allegation relies heavily on actions in other proceedings. See 14 TTABVUE 8-
10. Upon careful consideration of the parties’ submissions, the Board is not
persuaded that Petitioner acted in good or bad faith. Accordingly, this factor is
neutral in the excusable neglect analysis.

In addition to the Pioneer factors, there are other relevant circumstances to
consider here; in particular, reopening Petitioner’s testimony period would
allow the Board to consider the merits of the case on the best possible record.

Upon balancing all of the foregoing considerations, the Board, in its
discretion, finds excusable neglect to reopen Petitioner’s testimony period,
although just barely. Petitioner’s construed motion is granted as modified
herein. Petitioner’s motion to reopen its testimony period is granted for the
sole purpose of treating Petitioner’s trial brief, notice of reliance and testimony,
attached to its motion, as timely. See 12 TTABVUE.

To obviate any prejudice to Respondent and because Respondent has
already filed a testimony declaration and notice of reliance, Respondent is
allowed until May 30, 2018 to supplement its submissions, as necessary. See
9 TTABVUE; 10 TTABVUE.

Proceedings are resumed. Dates are as follows:

Defendant’s Supplemental Submissions,

if any, Due May 30, 2018
Plaintiff’'s Reply Brief, if any, Due June 14, 2018
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Generally, the Federal Rules of Evidence apply to Board trials. Trial
testimony is taken and introduced out of the presence of the Board during the
assigned testimony periods. The parties may stipulate to a wide variety of
matters, and many requirements relevant to the trial phase of Board
proceedings are set forth in Trademark Rules 2.121 through 2.125. These
include pretrial disclosures, the manner and timing of taking testimony,
matters in evidence, and the procedures for submitting and serving testimony
and other evidence, including affidavits, declarations, deposition transcripts
and stipulated evidence. Trial briefs shall be submitted in accordance with
Trademark Rules 2.128(a) and (b). Oral argument at final hearing will be
scheduled only upon the timely submission of a separate notice as allowed by

Trademark Rule 2.129(a).



