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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

REEF RESIDENCES RESORT ) Mark: CORAL GARDENS
MANAGEMENT, LTD, a Turks and Caicos ) Registration No. 3,546,491
limited liability company, Cancellation No. 92059352

Petitioner,
V.

THE PROPRIETORS, STRATA PLAN
NO. 36, a Turks and Caicos corporation,

N N N N N N N N N N

Respondent.

REGISTRANT’S NOTICE OF CIVIL ACTION

Pursuant to 37 C.F.R. § 2.145(c)(4) and Trademark Trial and Appeal Board Manual of
Procedure § 903.01, Registrant The Proprietors, Strata Plan No. 36 (“Strata”) respectfully
hereby informs the Trademark Trial and Appeal Board (the “Board”) that on October 15,
2019, Registrant filed a complaint in the United States District Court for the Eastern District
of Virginia, The Proprietors, Strata Plan No. 36 v. Reef Residences Resort Management, Ltd.,
Case 1:19-cv-01313-RDA-JFAVAED, attached hereto as Exhibit A, seeking judicial review
of the Board’s decision rendered on September 14, 2018 [TTABVue No. 66] (“Order”),
which was affirmed after request for reconsideration was denied by the Board on August 13,
2019, in the above-captioned proceedings. The action, filed pursuant to 15 U.S.C. §§ 1071(b),
is Civil Action No. 1:19-cv-01313-RDA-JFAVAED.

Registrant hereby requests that the Board not take any steps toward effecting its
cancellation order until the civil action process has been completed, and only in the event that

the Board’s Order is ultimately sustained.



Dated: October 21, 2019 Respectfully submitted,

/Shawn M. Dellegar/

Shawn M. Dellegar

For the Firm

CROWE & DUNLEVY

A Professional Corporation

500 Kennedy Building

321 South Boston

Tulsa, OK 74103

(918) 592-9807
shawn.dellegar@crowedunlevy.com

CERTIFICATE OF SERVICE

I hereby certify that on this 21st day of October, 2019, a true and correct copy of the
foregoing was sent via email to:

Marc H. Trachtenberg
trachtenbergm@gtlaw.com
NelsonC@gtlaw.com
levinsteinm(@gtlaw.com
kimce@gtlaw.com
chilPmail@gtlaw.com
schlossd@gtlaw.com

/Shawn M. Dellegar/
Shawn M. Dellegar
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Alexandria Division

THE PROPRIETORS, STRATA PLAN NO.
36, a foreign corporation,
Plaintiff,
V.
REEF RESIDENCES RESORT

MANAGEMENT, LTD, a foreign limited

)
)
)
)
)
)
) Civil Action No.
)
)
liability company, )
)
)

Defendant.

COMPLAINT

Plaintiff The Proprietors, Strata Plan No. 36 (“Strata” or “Plaintiff”) for its complaint
against Defendant Reef Residences Resort management, L'TD (“Reef Residences” or “Defendant”)
and its appeal of the decision of the Trademark Trial and Appeal Board under 15 U.S.C.
§1071(b)(1), alleges as follows:

PARTIES, JURISDICTION AND VENUE

1. Strata is a corporation organized and existing under the laws of Turks and Caicos
with its principal place of business in Providenciales, Turks and Caicos Island, British West Indies.

P Reef Residences is a limited liability company existing under the laws of Turks and
Caicos with its principle place of business in Providenciales, Turks and Caicos Island, British West
Indies

e} This Court has jurisdiction over the subject matter of this action pursuant to Section
21(b) of the U.S. Trademark Act of 1946 (the "Lanham Act"), as amended, 15 U.S.C. § 1071(b),

which provides that a party dissatisfied with a final decision of the Trademark Trial and Appeal
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Board ("TTAB") may institute a new civil action in a Federal District Court challenging such
decision.

4. This Court also has subject matter jurisdiction pursuant to 28 U.S.C. §§ 1331 and
1338, and declaratory judgment jurisdiction pursuant to 28 U.S.C. § 2201.

S Venue is proper in this district pursuant to 28 U.S.C. § 1391(e)(1)(A).

FACTUAL BACKGROUND

6. Coral Gardens is a condominium resort located in the Turks and Caicos Islands,
British West Indies (the “Coral Gardens Resort”).

7 Defendant, Reef Residences, which was previously known as Coral Gardens Resort
Management, Ltd. and before that was known as White House Condominium Management Ltd.,
was the original developer of the Coral Gardens Resort.

8. As the developer, Defendant originally owned all of the property contained within
the Coral Gardens Resort.

9 As Defendant sold individual condominiums to third parties, those third parties
became percentage owners in the Coral Gardens Resort (“Resort Owners™).

10. Defendant founded Strata as a corporation to allow the Resort Owners to manage
and own the Coral Garden Resort common property for the benefit of the Resort Owners.

11. When first founded, Defendant, as the developer and largest percentage owner in
Strata, managed Strata for its own benefit.

12. Due to its sales of individual condominiums to the Resort Owners, Defendant is no
longer a percentage owner of the Coral Gardens Resort or of Strata.

18; Instead, each of the Resort Owners own a percentage of Plaintiff Strata, and now

are the sole managers of Strata.
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14. Strata is a statutory body corporate, which has all the powers, rights, and duties of
a company.

15. Strata is governed by its By-Laws, which have been amended from time-to-time
(the “By-Laws”).

16. Pursuant to its By-Laws, Strata is governed by an Executive Committee elected by
the Resort Owners. See Coral Gardens By-Laws of Proprietors of Strata Plan No. 36, attached
hereto as Exhibit A.

17. The By-Laws authorize Strata, through its Executive Committee, to control,
manage, and administer the common property associated with the Coral Gardens Resort.

18. In addition to operating and managing the Coral Gardens Resort on behalf of the
Resort Owners and Resort Owner’s customers, Strata’s By-Laws permit Strata to own trademarks
and service marks, including the mark “CORAL GARDENS” (the “CORAL GARDENS Mark™).

19. On March 15, 2005, Jay Goldstein, a condominium owner at the Coral Gardens
Resort and owner in Strata, applied on behalf of Strata to register the CORAL GARDENS Mark
in the Turks and Caicos Islands under Trade Marks Ordinance Chapter 17.04 §§ 56, 59 and 60 for
use in connection with condominium complexes in Class 042.

20 On August 14, 2007, the Registrar of Trade Marks for the Turks and Caicos Islands
registered Plaintiff’s CORAL GARDENS Mark as Certificate of Registration No. 13,879 (the
“Turks and Caicos Registration™).

21.  Thereafter, Reef Residences challenged Strata’s Turks and Caicos Registration in

the courts of the Turks and Caicos Islands.
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22. On August 14, 2007, the Court of Appeals of the Turks and Caicos Islands held that
the CORAL GARDENS Mark and Turks and Caicos Registration belonged to Strata, and rejected
Reef Residence’s argument that Strata could not own the mark.

23.  Upon information and belief, Plaintiff’s Turks and Caicos Registration is still valid
and subsisting.

24. Strata advertises its lodging and resort management services worldwide, including
to U.S.’ Citizens in a variety of medium, including, but not limited to
<www.coralgardensatgracebay.com>, <www.facebook.com>, <www. tripadvisor.com>,
<www.expedia.com>, <www.hotels.com>, and <www.orbitz.com>.

25. In addition, a number of the Resort Owners are U.S. citizens.

26. Furthermore, U.S. citizens account for the largest percentage of consumers who
rent condominiums through Strata for vacation or otherwise.

27. Because of its original control of Strata, Defendant originally used the CORAL
GARDENS Mark; however, that use was for the benefit of Strata, and Strata is the owner of the
CORAL GARDENS Mark.

28. Even though the CORAL GARDENS Mark belongs to Strata, Defendant continued
to use the CORAL GARDENS Mark even after it was no longer a percentage owner in Strata.

29.  Upon information and Dbelieve, Defendant is wusing the domain
<www.coralgardens.com> (“Infringing Domain”) and the CORAL GARDENS Mark on the
Infringing Domain, to promote and market lodging services worldwide, including to U.S.

consumers.
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30. Brian J. Rayment (“Raymant”) is an attorney licensed to practice in the State of
Oklahoma who has represented Strata in relation to the CORAL GARDENS Mark and claims
related to the Infringing Domain.

31. Beginning in January 2008, Strata authorized Rayment on numerous occasions to
take legal action necessary to pursue recovery of the Infringing Domain, including the filing of a
United States trademark application in the name of Strata for the CORAL GARDENS Mark.

3Z. The Strata has also ratified its prior approvals of the filing of the U.S. Trademark
for the CORAL GARDENS Mark on behalf of Strata.

33. On or about January 31, 2008, the Executive Committee of Plaintiff Strata
authorized Rayment to act as counsel for it in pursuing its claims against Reef Residences related
to the Infringing Domain, including a U.S. trademark application for the CORAL GARDENS
mark based upon its registered Turks and Caicos Island trademark.

34. Strata’s Executive Committee specifically understood that Rayment was going to
file the Application for the CORAL GARDENS Mark on behalf of Strata prior to filing the action
to secure the Infringing Domain.

35. On or about March 15, 2009, the Executive Committee of Plaintiff Strata again
authorized “Rayment to take any legal action deemed necessary” to insure that the Infringing
Domain and the CORAL GARDENS Mark remain the exclusive property of Strata.

36. The owners of Strata voted to ratify Rayment’s action at the November 5, 2014,
Annual General Meeting.

37. On March 26, 2015, Strata’s Executive Committee ratified by majority vote
Rayment’s authorization to take any legal action necessary to pursue recovery of the Infringing

Domain, including filing a U.S. trademark application for the CORAL GARDENS Mark.
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38. On April 21, 2008, Strata filed a U.S. trademark application for the CORAL
GARDENS Mark with the United States Patent and Trademark Office (“USPTO”).

39. As the basis for registration under Section 44(e), Plaintiff relied upon its Turks and
Caicos Islands Registration No. 13,879, a certified copy of which was submitted with the TEAS
Plus electronic filing.

40. The Application was signed by Rayment, an attorney having actual or implied
power of attorney from Strata.

41. The Application for Strata’s CORAL GARDENS Mark matured to registration on
December 16, 2008, and the Registration was assigned No. 3,546,491 (the “U.S. Registration™).
See Certificate of Registration, attached hereto as Exhibit B.

42, At least since that time, Strata has used, continues to use, and has no intention to
discontinue use of its CORAL GARDENS Mark in commerce in connection with real estate
management of condominium complexes and with providing temporary lodging services in the
nature of a condominium hotel complex, including use in the U.S.

43. Since about 2011, pursuant to a management agreement with Strata (“Management
Agreement”), Seagate Management Co. (“Seagate Management”) was the licensee of Strata’s
CORAL GARDENS Mark, and operated and managed Plaintiff’s real estate management and
temporary lodging services using the CORAL GARDENS Mark under Strata’s direction and
control.

44, Stata’s website <coralgardensatgracebay> was registered and maintained by
Seagate Management in accordance with the Management Agreement with Strata, which licensed

such use.
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45. On behalf of Strata, Seagate Management also took out online advertising with
industry travel business listings, booking agents and wholesalers, e.g., book-it.com, Expedia
TripAdvisor, hotelbeds.com, My Boutique Travel.

46.  Inaddition to online advertising, Seagate Management had various types of “swag”,
e.g., playing cards, pens, shirts, with the CORAL GARDENS Mark thereon to promote Strata’s real
estate management and lodging services at various international trade shows.

47. On December 4, 2013, Strata commenced an in rem action against Defendant in

the United States District Court for the District of llinois, seeking the “coralgardens.com” domain

name. That action is pending at this time but was stayed pending resolution of the cancellation
proceeding with the TTAB, as further described below.

48. On December 21, 2013, Strata timely filed a Combined Declaration of Use and
Incontestability under Sections 8 & 15 with the USPTO through the TEAS electronic filing
system.

49. Strata was continuously using its CORAL GARDENS Mark in commerce in
connection with all of the services identified in the Registration at the time that the Combined
Sections 8 & 15 Declaration was filed.

50. The Combined Sections 8 & 15 Declaration was signed by Rayment, again acting
as an attorney with an actual or implied power of attorney from Strata.

51. As part of its Combined Sections 8 & 15 Declaration, Strata in good faith submitted
a specimen showing the CORAL GARDENS Mark used on or in connection with all of the services
listed in the Registration. The specimen was submitted through TEAS and consisted of a

screenshot of Plaintiff’s <www.coralgardensongracebay.com> website.
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52. The USPTO issued the Notice of Acceptance and Acknowledgement under
Sections 8 and 15 on December 31, 2013. In the Notice of Acceptance and Acknowledgement
under Sections 8 and 15, the Post Registration staff indicated that the submitted website specimen
supported both Class 036 and 043 in the Registration.

53. Since that time, Strata has used, continues to use, and still has no intentions to
discontinue its use of the CORAL GARDENS Mark in commerce in connection with real estate
management of condominium complexes and with providing temporary lodging services in the
nature of a condominium hotel complex.

54. The Management Agreement between Stata and Seagate Management was
terminated by Strata on June 30, 2016.

55. Seagate Management, and its principal Mr. Rahul Lakhani (“Lakhani”), were
requested to turn over the <coralgardensongracebay.com> domain name, but refused to do so.

56. On February 28, 2017, on behalf of Strata, Rayment requested Network Solutions
to transfer the <coralgardensongracebay.com> domain name from Seagate Management to
Plaintiff. In Rayment’s email to Network Solutions, he noted that Lakhani and Seagate
Management no longer had any rights in the domain name or the CORAL GARDENS Mark.
Rayment provided Network Solutions with the Management Agreement as a part of his request to
transfer the domain. In response thereto, Network Solutions transferred the
<coralgardensongracebay.com> domain to Rayment on behalf of the Strata.

THE TTAB ACTION AND DECISION

57. On June 11, 2014, in an effort to thwart Strata’s in rem domain name action in Illinois,
Defendant Reef Residences filed a Petition to Cancel the U.S. Registration (“Cancellation

Proceeding™) with the TTAB. See Petition for Cancellation attached hereto as Exhibit C.



Case 1:19-cv-01313-RDA-JFA Document 1 Filed 10/15/19 Page 9 of 13 PagelD# 9

58. The Registration is incontestable under 15 U.S.C. § 1065, and as such, fraud and
abandonment were the only two grounds pleaded for cancellation in the Cancellation Proceeding.

59. On September 14, 2018, following briefing, the TTAB granted Reef Residences’
Petition to Cancel Strata’s U.S. Registration finding abandonment because there was allegedly “no
evidence of [Strata’s] use of the mark for the first five years after it received its U.S. Registration.”
See Final Decision of TTAB attached as Exhibit D.

60. Strata timely filed a Motion for Reconsideration on October 15, 2018, which was
denied on August 13, 2019. See Order on Request for Reconsideration attached as Exhibit E.

61. In finding that Strata abandoned the CORAL GARDENS Mark, the TTAB erred in
failing to consider Strata’s use and licensing of the mark to Seagate Management.

62. The TTAB erred in its decision, in part, because it improperly considered
statements made by Lakhani after Seagate Management was terminated by Strata.

63. The statements made by Lakhani and considered by the TTAB were made in a
declaration filed by Defendant after his termination by Strata and are entirely contrary to Lakhani’s
statements made in his earlier deposition testimony.

64. In finding that Strata had no rights in the CORAL GARDENS Mark, the TTAB’s
erred because Strata’s rights are incontestable.

65. The Management Agreement between Strata and Seagate Management contains an
express or implied license to Seagate Management to use the Coral Gardens Mark for Strata’s
benefit during the term of the Management Agreement.

66. At all times during the term of the Management Agreement, the conduct of Strata
and Seagate Management indicate that Seagate Management was using the CORAL GARDENS

Mark under a license or implied license.
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67. The TTAB’s decision to cancel Strata’s U.S. Registration was made in error, as the
TTAB improperly shifted the burden to Strata to prove use of the CORAL GARDENS Mark and
failed to consider Strata’s intent to use the CORAL GARDENS Mark.

FIRST CAUSE OF ACTION
Declaratory Judgment of Non-Abandonment Reversing TTAB’s Decision on Cancellation

68. Strata repeats and realleges each and every allegation of fact above as if set forth
herein.

69. Strata has at all times relevant used and/or licensed others to use the CORAL
GARDENS Mark in U.S. Commerce for the services set forth in the U.S. Registration.

70.  The TTAB’s decision to cancel Strata’s U.S. Registration was made in error, as
Strata has not abandoned the CORAL GARDENS Mark.

SECOND CAUSE OF ACTION
Federal Trademark Infringement

71. Strata repeats and realleges each and every allegation of fact above as if set forth
herein.

72. Strata, as the owner of the CORAL GARDENS Mark, has spent considerable time
and money in promoting the CORAL GARDENS Mark and services offered under the CORAL
GARDENS Mark.

rER Without Strata’s consent, Defendant is using the CORAL GARDEN Mark on the
Infringing Domain, which is confusingly similar to Strata’s use of the CORAL GARDENS Mark
in connection with the same services as those recited in Strata’s U.S. Registration.

74. Such use by Defendant is likely to cause confusion between prospective purchasers
of Strata and Defendant’s services in violation of 15 U.S.C. § 1114 and is likely to deceive
consumers into thinking that Defendant’s Infringing Domain is somehow sponsored, affiliated

with, or otherwise approved of by Strata.

10
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75. As a direct and proximate result of Defendant’s conduct, Strata has suffered damage
to its goodwill and reputation as symbolized by its valuable CORAL GARDENS Mark, and other
damages in an amount to be proved at trial including Defendant’s profits, actual damages,
enhanced profits and damages, costs, and reasonable attorneys’ fees under 15 U.S.C. §§ 1114,
1116, and 1117.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff prays for judgment against Defendant as follows:
1. reversing the Order of the Trademark Trial and Appeal Board, dated September 14,
2018, cancelling Stata’s U.S. Registration;
2 declaring that Strata has not abandoned its trademark rights in the U.S. Registration;
Bl enter preliminary and permanent injunctions restraining and enjoining Defendant
and its parents, subsidiaries, officers, directors, employees, agents, licensees, and franchises, and
all persons acting in participation or concert with Defendant:
a. from using in commerce the CORAL GARDENS Mark or any other name
or trademark confusingly similar to the CORAL GARDENS Mark, or any copy or
colorable imitation thereof, in connection with the sale, advertising, or other
promotion of any goods or services;
b. from using the CORAL GARDENS Mark or any other word, term, name,
symbol or device, or any combination thereof, or any false designation of origin,
false or misleading deception of fact, or false or misleading representation of fact
which is likely to cause confusion or to cause mistake or to deceive as to the
affiliation, connection or association of Defendant, or as to the origin, sponsorship,
or approval of Defendant’s activities by Plaintiff;

4. that Plaintiff recover any damages sustained and the costs of this action, pursuant

11
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to 15 U.S.C. § 1117(a);

5. that Plaintiff recover Defendant’s profits resulting from its acts of infringement in
order to redress Defendant’s unjust enrichment and to deter its infringement of the CORAL
GARDENS Mark;

6. that Plaintiff recover its attorney’s fees pursuant to 15 U.S.C. § 1117(a); and

7. all other relief that this Court deems just and proper.

October 14, 2019 Respectfully submitted,

/s/ Craig C. Reilly

Craig C. Reilly, VSB # 20942
111 Oronoco Street
Alexandria, Virginia 22314

T: (703) 549-5354

E: craig.reilly(@ccreillylaw.com
Counsel for Plaintiff

Shawn M. Dellegar, OBA # 20973

Crowe & Dunlevy, P.C.

321 South Boston Avenue, Sutie 500

Tulsa, Oklahoma 74103

T:(918) 592-9800

E: shawn.dellegar@crowedunlevy.com
Counsel for Defendant (Pro Hac Vice Pending)

Tynia A. Watson, OBA # 30765

Crowe & Dunlevy, P.C.

324 N. Robinson Ave., Suite 100

Oklahoma City, Oklahoma 73102

T: (405) 235-7500

E: tynia.watson(@crowedunlevy.com

Counsel for Defendant (Pro Hac Vice Pending)
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VERIFICATION

I, Brian J. Rayment, Esq., have reviewed the factual allegations of this Verified Complaint

and verify that the statements contained therein are true and correct to the best of my knowledge

2/

Name: Bl T. Loy penr™
Title: 5"’(:‘-}“%5,;@;..,-}““_ (onm)#ee

and belief.

+h
Subscribed and sworn before me this gj L{ day of October, 2019

A el
No@lﬁ-

My Commission Expires: & -13 - 203 (

IR Notary Publlc
@\ State of Oklahoma

® K. DONNELL

OGERS COUNTY

/ vl ON #17003568
Qemm._g:ig. 04-12-2021

[SEAL]|

13
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(Reguialion 12)
FORM S

TURKS AND CAIC DS 15LANDS
STRATAFITLES CROINANCE

‘NOTIFICATION OF AMENDMENT OR VARIATION OF BY-LAWS
STRATA PLANND. 38

1 piteuanes oF section 12(8) of te.above Ordiancs the: propiidtots oFthe above strata plan passed the:
{ owing: Teeshiion:
Resolutfon made-at :lnExtraordTnarg Ceneral Meating uf
the Propristors-of Strata Plan No. 38
o held on.17th May, 2010
T WAS RESOLVED THAT

1. Stibject 1 the:provislons. of. jarsgraph 2 below and 1o the modifications Tisted In peragraph 3
beltw: the By-lawsregidterad In sccorfance with Section 12(5) ofthe Strata. Title. Ordinatice 1971
‘83-gmended (the “Current By-laws™). be and. hereby are replaced in their enficety by the By-lpws.

_ se oitat the Schedule herelo {thia “Niéw.By-taws);

2 Notwithstanding tha provisions of paragraph 1 sbovs, the provisions centaked In paragraphs- 43,
44, 45 and 45.6f the Cuprent Bydakd shs not tia sffzcied by his‘ameéndmerm snd shall b8 snd
hereby are presgrved and: shall continue 1 apply mufatis mutandis in respect’ of Commersial

iy (as 1hal tarm is defined in. e Chnent By4aws) and not further: ar ofherwisa, sybject o,
cwnm’ sontertiona thatsuch paragrephs were never approved by the owners and-are not propst

, BY-Law. provishons; '

B, Tha modifications’referred 10 in paragraph 1 abova eha)l he mada as follows:

a) 1o pavsgraph 1.0:1 {defnition of Corinercial Prope Rﬁ 3 of the' New By-lws by adding “and
any-Strata Lot desmed fo have been approved as undes paragraph 12.0:3" at the-end of
e defintion;

by In paragraph 4.0.6 {definition of GHeclive Data) afiha New By-laws, by-delefing the.definition
In'is entrety 8nd, subshlubng the ollowing
~Effeotive Date" means midnight on 6™ May 2040:"

<} By adding the folowing new paregreph 1 £.20 of the How Bylaws:
1.0.20 “books of.actounts™ means fniancis| statements (balanee sheats and acome and
expandifure siatemients), as well gs Wank staterfients whelher in relation 18 any Fiiancial
Year or:any olher perod at which such financial slalements are custornarity produced. on
betialf of the Comordion, and' whether v slectronic or paper fonn and. excluding ail
undertying récords: kom Which such bodks: of aecaunt ware made up.*

d). By lngertingin paipjraph 52,1 of the New By-fawa. the fetiowing new subgaragiaph (ef sind
Irenarning the existing peragraph (e} as ()"
*onfy.ge parmilssion. for any Books of accounts or any underlyiig records frant which such
sccounts were.made up lo be faken oltside the Tuiks'end Caicos alands where ordered fo.
d9'sp by a court of compeient urisdichon wneresoever situated -of, wherg, in-their absolute:

discrellen, and Hy tpanimous resolution, they deem i appropriate in ali Iha cifeurstances;
and®:

Tha.Comman Seal'of tha propriators of Strala Plan No. 36 was hereunio affixed on _
1g May; 201%:In the presence of 3

——

GISIRAR OF LANDA OF THE UM AMOD CACHR 18 AR08
rkﬁm o mﬁmdmﬂ mfep_
{Membars of Executive Committes) _.,__&:L.

Date Rpitr.

WWWDEPORCOR.COM

Page 1 of 19 PagelD# 14

CGCOM_0000145
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SCHEDULE
CORAL GARDENS

BY-LAWS OF PROPRIETORS OF STRATA FLAN No. 36.

1.0 GENERAL - DEFINITIONS

inthego By-laws:

1.0.1. “Copnneicial Propenty” rigans any Strdla Lol whigh Is for the fime being
approved In writing: by the: Executive Commiltee for vse and & be oceupied fer any
Corrimaicial: PIposs;

1.0:2. "Cormiercial Purpose® ‘mieans a non-résldenlial purposa limited to 8
resfaurant, a'dinks bar, a dive shiop, 8 dathing shop, a Finéss Spa:or gym or suct oifier
ike’purpoge which ths Exetulive Conmittaa:considers {in heir-abeolul'dicetion) to bie.
for e enhancinent oF womplinenting of-the fatiltsles on the Confominikin Propery
fortheuse.and amenity of Proprisibres-and their Licensees;

1.0:3 "Common Progany” meansihe property cortaingd wilhin'the sirata plan, which:
is oxclusiverof any: individual: Strata Lots, 'of which. proprietors of Strata Latfs ‘own an
unilivided conimon- interest in propuilion lo lhe: area of each piopristor's respective
Strata Lots;

1.04. “Corpyratior? meansthe Propridtors.of Strata RlanNe. 36, Coral Gardens;

1.0.5. The “Gendominium PropeHy™means the real propery: compised within Steata
Plan No.36 under the: provisions of the Law or any amended  Sirata Plan Development:
on Providericislas ds approved by the ‘Planiag, snd Davelspment Authority bzing
canstrucied: by e Company on Tilles 60812/57, i Bight:& Thamas. Stubbs, andior
any-mdHications thereof;

1.0:8. “Effective Date™ means the dafe of the Registrar of Lands’ nofificatior- o the
Corporation that he has mage réference 1o tiese ameénded By-Laws In the ralavint
register unider the previsions of seclion 12 of lhe Strata Tilles Ordinance, 1977, s
amended: orthe eliective date appiroved by 8 2/3 maarity vote.

187, “Emergenty” megns eny situaticn whera there Is ‘an Imminient danger df dny
parstin feiny injiréd fir any gortine bf any unibsieodre Kging damaged;

1.0.8. “Execuilve Committes” mezns the Exsculive Committeg:of tha Corporation
constituted tndar thesa-By:laws;

1.0.9. "Financial Year™ shall mean e 12-month period as delewnined by the
Excéutive Commitice from Bme to #ime to be the fnancidl year of the Comporatior, and
tnless 5o deterinined, shall be a calendar yaar:

1.0.10, “Licanseas” means any family member, visitor, gues], paying gLest, employes,
agenter contracior of a3-Froprietor;
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1.8:11. "Managnr” meahs: 2ny Manager or Mansgement Company employed by the
Strata Cerporalon to marzye the:Cordominiur Property;

1.0:12.“Phase 1" means itose Strata Lots numbered -1 through K-12-inclusivi;
1.0,13, *Phase 2* mears Hose Strata Lot numbered K-13 through K-34 incluetve;

1.0.14: *Prepriefos” mears the regisfered person(s) orentity with verifishie writtes progf
of owiersiip of one or mote ol thé Strats Lols coripiomitsed i Strata Plan Ko, 381

1.0.45; “Ressrve Fund®™ maans the fund reférced o i parageaph 3.4:17 of théss BY-

1.0.16¢ “Sirata Lof” mearis.o stéth 16t conteined i or forming: part. of the: Strals Plan,
whether: a Residental Lot or a'Lot uged for Commerdial Purposes. and “Strata Lots”
mear¥ any-two ormors of them:

007, “Unit Enfiffement mears tve propertion of the Common Property afioeated to &

diculor Strats Lot the pportion piyeble by the propricter of o Strotg Lot or
contiibutions tevied pursuant1o°these By-Jaws; sbd the proporfion. of shares in the strata
corpbration, and the URIY Extiflernent for gach Strste’ Lt is set 6t i Schediile 1 harst;
and;

1.0:48. Th “Lavw” hiadns the 1aw of the Tuiks ad-QaKos Telanits, Indliding the Sicara.
Tilles Ordinance 1971, as-amended, and the regulations thereynder or the time belng Tn:
forca:

1.0:19.~Charges” means. ine fawful reqlstered mortgage holder on-a Strata lot ihat has

agreed in-writing o-maintain e canfidentiality of the Identity of Propiietérs, Proprieiors’
benefdalinlerest hiolders, and Strata recons.

20 _ FROPRIETORS’ OBLIGATIONS:

24 AProprisior Shall:
2.1.1. Pormit the Comoraton and its agens, 24 all reasonable fimes:on notice {except
In thecasoof EmBigenicy wheén tia volice shall bg regulied}, w enter his Sirata Lot
far fhe purpose of:

a) Inspecting it @nd maintalning, repaiing or repewing pipes, wires,
cablps and ducte for the lime: belng existing in the: Strata: Lot and
rdpabie .of belng used In connectibn wih the-enjoyment of-any. uther
Strata Lotar Cornmon Property;

b) maintaining, repairing of renewirg Common Property

¢} ensuring that the By-laws are being otiserved; ar
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dy filiilling.any of ils obigafions pursuant o he laws of e Turks and
Caijcos |slands orinese Bytawy:,

21.2: Pay off swrata fees, ufifiies, taes, eharges, oulgoings, maintenznea, insurance,
expenses and assessments that. ingy be payahle in respect of his Strata Lot as
determined by the Execulive’ Commitise or the Carporation within. 30" days of
invoTte datesor dasignnted due dale; whichever:comes first;

21.3. Repairand mzintin the intedor of hls, Strata Let, and. kigep it h a.gbod state GF
repair, reasarabld wear and tear, damage By external Tire; storm, 1ernpes’f sracls
of God exeapted;

214, UsE dnd -gridy tie Sirda. Lt 4nd Commbn Property . Suth & mgnper as nét
unrezshitably to inferfere wilh the use and érjoymenl Thereof hy-ofher Proprigtors
ar their Lizensees;

24:5. Notfy the Corfiaratlan and Exeettve Corimittse. farthivith bpor. ary charige of
uwirership or ufany.oibier change or dealing o connection-witk his Sitats but and
provide a copy of fhe vegistered transfer to the Executive Gommities;

2.1.8. Perform such repalrs.arwaerks as under the Law or these Sy-lawg arg. d:rec%eti or
necessary in régpact of the Strata Lok and rndernmfy the Corparation agalnst alf
ST, demaris.and fzbilfies h respect thereot;

247, Toke 4ll reasdiable. 2t préper preécautions o, prevent andior Kmit.azmage %
(he Stala'Ley, oler Stata Lots, and He Comion Property caused by fie
anrlior He: Hursiing, ovedlowing or ieaklng of any water pipas. tanks. ar offier
squipment de Apparatus 1 e Strata Loty

2:1.8) Unless the'Sirata Lot concarnad is an approved Commercial Rreperty, nol usa
“ar permit the State Lol to be. used the for any purpose other: than @s o prwate
resldence or. for accommadation of rznslent guests and visioms' {ehither paying
ornpt'apd howseeyer deserbed);

2.1.8: Kiseg all sk, drains and waste piies in e Stesta Lot dlear and dpén aid be
responsible for all-daniage decasioned: through the buisting. or stogipihg bp of
plpes caussd through the. impripsr usa or negligence of the Frobhigtors-of his
tipensges-for the-time belng: All defects of which the Pigpretor shall beceme
awere gnd which: may in ary way aifect He.cther St Lals or Uvée Comian
Propeny shall forthwith be hotifled by the Propristar to the: Comoration;

2.0, Al times keep al the wiidows of the Srata-Lot properly-ciganed. and &t i times
keep propery-emplied and scoured alf closet pipes, sinks:and drains which.are
notused i commor with citier Propristors;

2141 Repair and malnitain the Strata Lot (including but not limited to its Iritertt walls,
Noors, oeliings, dobrs, windows, elecirlcal and pumbing [Hrgs snd &y

halrnnias) and kegp: it in a siate of gnod repair, ressonable wear and tear
excepted:

~ 3 -
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2.112. Take Al featonabigand propar precautions lo pravent damsge 1 ha Stata Lot
or any partor partathereof coused by:

{a} thiz: bursling -or overflowing or ‘ié'a‘l‘dn‘g of any water piiis, hot walsr 1anks,
<cistarns or otherapparatus’in the Syata Lot.or

{6 frezor
(&) improper clesning, malnlengnca or repak

2.4.13. Do all suchiworks 2nd rengifs as widsy the Law e direcled or nesessan fo be
done on ar in respect of the:Unit (whelher by landford, tenantior octupicr) and
‘keep: the Corporalion indemrified against all claims, demands snd ilabiities-in
respeet thareof;

2.1.14: Ygon féceipt 6F ressonable vatice frofi this Corporslicn (exsept i 1k casa ol
‘Efnergeniy) permit the Corporatibn ot ifs agenfs oirwortkmento Have actassto
“anid €rifef uper the Unkt as oftenas Tvdy bi reasenatily necessary for them -
do-so In ihe: fulfilmen of thelr obligations relzling o the Common Property
‘and/orte ony, other Unil:

2415, Obgerve and comply with the yules and regulalions which. the Cargorafion,
Execufive Commitiée ar the Manager miay fronit ime to fimé ke fo gove the
use and enjaymentol Siata Lots:and Common:Property:

218, 'Pay Jor aji ulliity; Sletlricly, vable, telephibna, waiel, sewages-and.otlhier Servlees
consumed or usid in thig Strata Lol to-the companiys ot 2utliodlics supplying
such serviees g3 dicald By meter or oiher mefliod, 2nd.in: Ié évefit.any suth
sarvices.are chargeable to. the Corpioration Jo pay the Torpotation within. thirty
{30).days of suchunoiics ofthe portion:altfiboted io 1he Sirala Lolaccording to is
Unlt Ertitlerment,.

2.1.17 Pay the:cost of repdiing any damage to any Strata Lot other than its own or
‘Gomman Property caused by negligencesof the Proprietor or his bicensees,
provided . that such daiage is nof. coversd by insurance. on the Strata Lot
coricened o e Conmmon Propery, and suéh davage shall be présumed o
‘have been-caused by sueh negligence unless. the Prepriior shall prave: fo the
cantrary o the shisfaction of € Exedative Sommittee wiihin {hirty (30) days of
recelpt ol notice from ke Corparation or Manager concaming such damage;

2.1.18, Pay to the Corperation within thiny (30) days of notice of designated duedate
Al eonttibulions necessary W estabiish-and mgintain a fund for adiimistiotive
expenses as delermined by the Corporation. or By-law for the onifo,
'managerrenl and adininlsiralion of the Common Pwperty, for the payment of
insurance ‘prerhiums, and the discharge. bf ary other nbligations of the
Comporation in refstion to. performance of its duties under these By-laws and
undas e Lav, including coliestior costs reitad. i sums due;

2.1.19, Pay bo the Corporation wilhin thirty {30) days of rotice or designated dus date
all canirbutions demarded Invespect of thensurance:Fund;

-4
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32

2.1.20. Pay lo 1Be Corporaton wilhin Wirty {30) days of notice or.designated due Hate
all conlributions. demended in respect of apy Reserve Fund;

2.1.71 Pay interest on all such payments referred to'in Articte 2.1.18 (insofar-as they
are chargeable fo the Eerporation), 2.1.17, 2.1.18 and 2.1.18 which have not
‘Beeri orade from the Ume of default al We rate then charged by the Strata's
Bank on unsacured overdraft faciliiies ar 12% anniially whichever is Highsr.
Sueh Intarest shall acerug frony daily undl paymerd 15 recgied Infull apd shal
be:paid- 2y agreed Jgon fiquidated- damiages lo deffay theloss: ineurred by the
Corporallon by, reason of the defayin piyment. In the: @vént of failire o pay
sirly sums withiln sikty (60) days-cf the fime- of dafsult or i the event of a
Proprlafor béeoding bamrupi -or making eomposition. with créditors, 67 bemg a
conpuraleh,. efitding inle Jiguidalion of rSoTgaRxatoy, R Pmpnr:iun heérety
authorizesand permits fhe! Caporalion 1) enfer into possession‘of The subjéct
Straty Lot and act a8 reeslde-of sriy rents unyl such time s all monlis. dug
tiave been receivea by the Corpormstion-andior, 27 shut off all niites mthe Lnjt
until sueh-time 38 all mories:due have begn racelved By the Corporaion

2422, Be respons’ble-for the repair ofdamege calised by the Proprietor ar Licensges
1o the oxtoror surface of hié Stiatatiot, other Strild Loty or Common Propory;

2424 P in plAEs; at 1hé. requesE of e Corporaticn, 2 poh‘cy ‘Of irisuranta in tespiel

of cothprehensive daiibde 30 his Stafe Lol ih an ahisting equal the pringioal
su. Securad by-ary Chafie recorded dgaliist the wledo the Fropricirs. Stiata
Lot ln-ageordancs with'tha provisions of the Law,. Ufiléss dinsrwise Individually
cavered by-the Slreta’s inswance;

2,124, Indempnify-ard hold the Corporation, Commitiee, Mangger, Proprstors and thelr
respeclive: oificers, representatives. agents, employées and sifllates, harmless
fromi any and all claims, losses, damages, lisbiliies; eosls and Sxpensés
{incliding; bul hot limited 1o, attormey's fees, judgments-and amounts paid in
Settiement} that may- be inéuried by aity of therf i cannection with any
-persanal jury or -property dEmans: elsewtitre taused by Propriglar o his
1-lgenseas;.and

2.4.25, Provide the Carporation's ‘Manager wilh a key io the Strata Lot bo provide: for-
access n e aven of an'EmégEncy.

A Praoprietor Shall Nety

22{1 Use his $trata Lot for any purpose which may be liegal or- Injurious 1o the
raputation of the Condominum Praperly o buddings;

2.2:2 Makeor cause-undue naise n or ascut-any Strata Lol or Cameon Property;

223 Pemmit any-gnimal, bird or pel of any kind, domesiie or vlhgrwisesin his Strata Lot
or on the' Cammon Property:
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224

225

22%

127

228

228

Use his Strata Lot-oi pimiit 1 To be used in such 4 manngr or for such purptise
as:shall couse a nuisance:pr hazard to the swner or gooupier of any other Stata
Lol

Use:or peitmiit'to be used-the St Lot or. Cammon Propenty of any parttherenf
to b used i any Hlegal oririmioral purpo3e, har for the. cariying on cf Any
publicly visited trade or business, ofer than perfodic renting or leaslng of the
subject Streta L4t in accordance Wih: regfstions dnless such Yade & Gttier
business -activity has: recelved prior wiitien approval by the Corporation, uiider
the:provisicins of paragraph 12 B.ofthese By:laws;

Permitin or about lis:Strata totor on Common Property anything whereby any.
instfgnte coverng the Comition Prepery. e Swata Lot, any oiher Strate Lot, or
any person.oe praperty thareor: may be rendered void or Invalld, or as a result of
whilch the premiuni may be Inereased;

‘Rerfigve or alter e main walls, suppeit or other stucturés of tha Strats Lef
urless forthe plrpeseafremetlying @nd makifie gocd any faults therein,
provided that the Executive Commiltes has glven priorwsiten approval and
‘provided thatthe workconforns with plans prid specifieations ss epproved, Not
make-any.alteratipns in the Strata Lot without the prior approval i wrlling of the
Execulive-Comnities to s plans.and specifiéations thereof, and shalt majke
such'alterafions only inacdordancawvith flans and-spedilications-as appraved by
the Execuiive Commithie;

Bo. or penmi or suffer t ke derie &ny act. materor Birg in réspectef a Stmia

‘Lot whith conttavenes'the provisions af the Law, By-laws: or ef any approval or

rgutation given or madeshereunder relating 1. development and planning,. ond
to keep the:Corporation indemnlfied against dll claims, demands and fiablities tn
respectitioreok

t the case of a SiralaLetwhich is noka.Commerciaf Property, withaut the priar
writien-consent oF fie Corporation {which may be refused in ther absdlule
disereton)} cause or permit-gnyiiing to-be placed on the outside walls or Windows
of the Strata Lot and riot gormit any sion, awniig, ganopy, shutters, &1 antennato
be-aMxed t o plaged Gpon tie exteicrvialls, reof, winlows, orany gart of b
Strata Lot. nor atker any electic wiing, cables, water supply, sewdge systémi or
pther girpctung;

2.2:0 Hang or expose auiside the Strata Lot or'irdm {ha windows, baldenies; decks or

patins thereal nornany port of he'Common Praperty, exceplwhere spesifically
provided tor, any déthes, ffighs, feods-dr othet sitickes orsigns;

2.2.11 Place or kesp any frash, trash conlaiser orclier container oulsida Gie Sirdts Lot

exrept as permitted by repulation, znd shall fighitly wrap and plage alt tiash In
contglners in destanated eregsfor thal purpose:;

2:2.12 Cause or permit an the Common Propery or ihie Strata Lot of on-the- grounds,

drivieways, parking iotand palhways or @ny part thefeof of the Commen Propury
any vehieles beloning 1o him of his Lizensees or under his oF Weir control 1o
trevel at an excessive speed-cr at 3 speed in aycess of any speed Timit sat by
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regulatien, .or 1g ravel ouver or remein on any grass, vegeteilon, lawns,. or
fadens, 16 b@ parkéd except In afeas fiom fime to- time aliocated fo the
Progrietar-and his Licensees or to be jepsired except o ehable it 1o be taken
away for firoper repairs and then.only. briefly:

2213 Store'buats, trailers, campers or other-squipment In giher than designated areas,
if any, tetogeate ar permit e Yseicfany boat, retredtidnal or giher vehicle.of
equipment o e 4 ke vidnity of the Coininn ) Properly InSughi s inpner-gs 1o
impalr or dhresten the use. enjoymerit or-safety of offier Strate Lots or Cormmen
Praperly Sr.peisbns of propeity therson; gind

2243 iriterférg with tha waik or: ths titize of -the Staff of 9hg Coporation andfor
Nanager o Hirdbt 8 reguést ady of the said $1af or e Manager 1o fgetfgim
duties oF- e Proprielur o thelr Licensess.

3.0 .. THE CORPORATION,

The Corporation’s Dutiies

34 The Corporatich. shall, direetly or Indirscily theough ie. duly appainted sgeits, smiplojess,
sub-euiiracius o olfers chidserby Uis EXeculive Comniiites, fGr the fallowliny: puritses,

3.4.4. Control, mamige and sdminister the Common Progerty for the beneflz-of ol
Propreiors;

3.1.2; Keep in aigood and-servigeaplesstate of repalr and propedy malntgin the fixtures-
and fitfngs, ‘wallls, fences and tadways USEd i conhesfion willh the: Cornmen
Praperty;

3:1.3: Where practicable, esatiish &g maintsin suilabia tandseaping including s,
-shiniba; irges, Gardens. and: parklfig areas.on e Comimon Fropaity: and amanga fir
the collediinn and glsposal of rash and neBbish;

3,14, Maintain and répair (nafuding renewal where reasonebly necessaryy ihe jpuols,
pumps. pipes, wifes, dugls. lightening and cables and- equipment existing in the
‘Copdominium Proprsty and capable of being used i connection: with the:
enjoyment of mork then one Stata Lotor the Gommin Propertys

21.5. Gn e wiitlen request bf the Propiigtor or registered Charmgea af a Strata Lot
producs 1o such Froprielor:ar Charges; or any eérson aulhenzed in writhg, by-soch
Proprietor or Charges, the pollcy or pollcies of insurance ofiected by the
Corparalivr, aml he recelpt of payrrent for those coment premiums in respegt
thereof!

3.1.6. De all things reasonable and necessary for the enfarcement of the By-lzws ard
thie gonif), managément and administration of the Comman Pro perty:

3.1.7. Insurg, keep insured and prorate to Propristors on the besls of Unit Efditarnent
the-premlums: and keep insured the Strata Lols. (insofar as may be necessary) and
Corminun Property  under the. nns a policy. of anm insurance: company of good

-7 -
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reputation, such coverage-toiiciude furmiture, equipmeint and personat effects on
orin any'StrataLotin a specified, consistent amount for each Skrala Lot, againgt:

{8)  Lossardamage by fire; explosion, siori, himicane; earhaudke, fooding
snd damage thuse by ircrafl or anjthing falling or dropping therefiom
and-sueh.other risks:as i shall fiom time ‘o tine demin.gppropriate, In:an
amount eqial tr the repbicermant valie thereef as esfablished by A
reputable Msurence carrier and as requlred by the Law: '

by  Llsbilty for ijury fo persons in of about e Commen: Phoparty and
against-sich othet risks and iH sieh suiid &5 it shall from Ui o e
dépgm -apytopriate, 1 be no less fhan US3260,000,08 per ncient oF
clairn;-oll of which such policles of insurance shsll. be Yaken st Iy the
nayi of the Comoration

9,18 ApplyInsurance proceeds i tespect of damage: 0. Strata Lols and Coninien
‘Property 1 rébuitdiig ahd réinstating the Strala Lots and Comman Property 5o
‘far ds mdy bé lawful Snd practes! ta.do so;

3.1.9. Beferming the awmnurls of the pabedic maintenance, assessmant aml nther
expenditires rélative 10 maintenance, adinioBiraién, and. protsction of the Sirdta
Lots and Commion Property, sand dhe Corporation. shall recover same frem [he
Proprietors .of tha Strata Lols 1. accordance: with the Unit Entitlement, of the
respiclive StiataLots;

34.0. Nok be résponsibile for afy dambgs caused by any fiilure b memtain o
Comrion Fropeity or b respect of any damaye ceised or any: defect in refstion
to- the Comindn Property or inof 1o 8y pipesior services itisraof unless nolize.
of wanl 6f eépalr-or defédt hs beén givén s thie Corporation by of on befialtof a
Proprietor oFapy Strata Lot i witting and the Gorporation has fajled o remedy
s Fablt ardefect withiid & resonablema 6f socsiptof sueh aolice:

3.1.41. Before.camying outrepalrs of works. to.the Cemrmon Property provide, as tr as
praciical, aiconstant supply of eledtical.power and potable drinking water do ai
oullets:and {aps;

3112, Segwre for eaeh Strala Lol and dre Coimion Property, as far as pracheal. a
£onstarit Suppty.of elactiial power and patable driskifg ater 1 al) oulBls &
‘taps;

3418, Have the ight [ suspend fHe. sufply .of warer. aldctic powar and/or olhir
services lo any Sirata-Lot in the event of nompayment of its corresponding
uliiity charges.or Strald feas of more'than sty {60) days fom-the date 't which
they becairie due:

34.14. Maintain-lhe: extéral appearance of bulldings i Ihe Commnn Propety'so'as lo.
Tetain -a complementary. and pleasing character by paint, stain or cther regalf
work hat 15 or. may becoma reasonably necessary, painl sueh of thé exterior of
the buildings in the €ommon-Propery as wouid suslly be so painted, and alf
addifivhs therete with good 2rid sultabile .pdint cr Mhish in 2 meper and
workimanliké midnngr as olten a5 desmed necessary:.

~8-
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3.1.45. Before repainng any ceiling ot foor. of any orie of the. Statz Lots and befora.
canying cul-repelrs or works 1o the Commnn Praperty for tie. carying subof
whieh # requlres access o any ane ar mbre of the-Sirata: Lots, give rea‘sonah!e
natice land except in.cases of Emejgensy at least fnﬂy@ghf {48) fours' notice)
in wiiting 1a: the Progrigtor-of the Strafa Ldt o whieh 2Cuess is.requiréd-and
shail, on. gang such notice, e =ntfled to carry oul the said repairs ar works
and if-dolng $e.have any required H5cess 10 the Strata- Lok or Sirata Lofs, tiut
shiall act carsfully and reasonably defngas Tile demage:as pessible o the.swid
SirataLetor Strata Lets and making pood all damag: aﬂona’

4.1,46. Estbiish -and maintin a. Regbrue Fund for tha bandlit af the: Condom[mum
Praperty fgr the payment of iwsuranics: prémiumis fand deduchiblds and
excesses] {the “Instirance Find™} and:-shail fevy Eontibilions to be mada by e
Proprietors in (et régaid i ‘acoordaiitawith their réapactive: Uit Extittaiients;

3417, Estabish and tiaififain a Reserve Fiind for the: Benslit of he Bandominiom:
Progetty o vver emergencles, mdjor fepale or replaceinent of Gonmoi
Property, zomimoen faciliies -and gervices. of the Condemminium Properly, of
-reﬂssnubty»expented folurg: cap;lai expendit:re, with afounis n relolion o
pmspective cap%ta! expendltUre belhg belil and accountad for separazeiy from all
other amovints: (e “Reserve Fund™) and shall levy santabitions ta bamadaby
e Pmpﬁemrs i that regard in adconfantéd will thir respectice Urit
Ermitemeris.

3.1.18, Subjestio peragreph 8.07 of these By-taws, In e eventihiat any Propristor 1sin
defsbl of paymant of any sireta or eommen-expense fees.or any olher ameunts
du&: 1o the Corporation: for sixty (60) days, bevond e dats 6n. which they
became dug; the Proprstor's voling rights:wif be: suspended by the Torporation
urtil followlng the néxt Annual Geners Mgeling or Extraondinary Senerzl
Mesting and unti such B the. amount-due to the: Corporation. is paid in full,
inrluding interest and collaction. casts,

Provided afways that:

{a) sething heseii conlained shighl prefudice e Corparaticin's fghl W recover from
any Poprgtns or any other pesen the amount or balue of any loss ér damage
suffered.by-or caused o lhe Corperation s the Commen Property by the negligence
or wrongfuk-act.or default of that Proprietor or such other person;

(b) the. Corparation shallriot in'any way be held resporisitile’ for any’dafnaqd caused
by any negiecet or failure to maintain the Comiridn Prperty 6f in or 1o ANy pipes oF
sgviges therest unless notice nwnhng of sny'such naglect, fafjure, wart of repsir or
defect zs aforesaid has beangiven (o the Corpuration by-or on behalfof'a Proprietor
of ay Shrata Lot ‘and the: Corporalion has failed 10 make :good. ar remady such
negiect; faifurs, want of iepair- or defect as aforesiid, for which the Carporation Is
responsibie; Within 2 reascnalile ime and as practidat following of racaipt of sich
notlcay and

(c). the Corporatitn shalt have tha' right. in‘addiion o any ather remedy referred 1o

hierein without rolice i, erconsent of, the Propretor contarned o register-a Cauiion

N
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#ydinst the tila of 4 defauling Propritors Strata et The full éost of: Jegal
preparation sing registration of said Cautidn stall beaddad to and farm:pan of the
amoupt 40e toahie Tarparation, it the said-amount is pald i full, al whichime the
281 Caution: shall e removed.

The Corporation's Powers
3.2 The Corpacation Tiiay, unless expressly precluded by a-vota of a mejority ofowners:

32,1, Purchese; hire or otfiersse acguire personal of othér property for use by
Proprigtors In cannection with théir enjdymeént of Commen Property;

3.2.2.. Barraw moneys requited: by il in the perfarmanceofits duties or the exerclse ofits
powarsg

323, Sstufe the rEpARHERt 6f Monsys Formowed By I, and the payment o hitorest
thefeon, by negolable instruméat,:or charge of wnpaid conbibution- (whetiver Jevied or
naty, or charge-of any propedy-vestéd in'ii, o by.combihation of thoss mians;

A:2.4, nvest as 4t 'r'n'a'y: gaterming BITy mioheys. m the stiata -ascburls In an ‘iﬁféré;f*.l
besring aceounl for te soje kengfiti the sirata:

3.2.5, Make an agreement with the Broprichor or accupler of any Stmt Lot for the
proviglon.of amanilins or services byt lo-such Strata Lol ordo the:Preprietor or oceuplar
thigreof" with the. approval of the Exacufive: Committee and with the mejorily Vofe-of
dwriets) '

8.28. Gfant pamiissfon for the use, o5 Sonlinued usk, of Shata Lots Tor Cofmmeréial
Porpases {ln thelr ebsolute’ distretion) ot for a ‘change af usa fom 3 Cofmiercial
Putpase to a-residential purpeee and may meke such permission subject to' candilions
=id Hradimits! and ‘

337. Make and .amend regulatuns to promote: e aesthedes and Harrony. of the.
Condoniinium Property.

4.0 GENERAL MEETINGS
0.1, A general meating of Propristors (an "Annua) General Meeting™) shall be held
once agch year provided that nat.more than fieen months shail elzpse between the
dets of tha previous ‘Annusat-General Mesting gnd thie date of the. nest Annual Gendral
WMesting.

4.0.2 AW generdt mestings other them -Annual General Maetngs shalt be called
Exiigoritinary Gonaral Meefings.

40.3; The Exsculive Cammitiee: may-whensves 1thinks 5t of upon a requisition in
witting madé by Proprieiors enlifled tn nai ess than torty per centunt (40%) oFthe total
Unit Enlitlement ol the Strata Lots tonvene an Extisordinary General Masting,

4:.0:4, Twenly-nne (29 days’ prinf notica of svery genstal meelfhg, specliying. the
placé, tie daita and the Hour-of the meeting, any proppsed resolutions and the:general

-19-
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‘haliirg wf the' Busingss-to-be condutted at the meeting. shall hy given g-all Preprigférs
.ond' registered first Chargees who have noificd the Corporstion-of their inferast.and
pmv;ded a registered. morlgage o the Executive Ganantiee; but Aceldental omission ie
give such nalice lo. any Proprietaror lo-any sugh Charges Grfiancrzcaipt-of suen notics
by a Proprigtor or :such chargee- stiall not Tovalidate any proceedings at any such:
meshings.

4.0.5, Al pasiness shall ba deemad spacial thaljs bansacted af an Ammuzl Ganeral
Méating:or al an Extracidinary .nenerai Megting with e axcéption of the: gonsilération,
af Breounts, reparis:orélection. of the Execulva:Cemmiliee ard repons of suditors,

408 Excepl as othioowise:provided in thesa By-laws, v business shiall be fransacled
at any yeneral maehng Linfess o o of p#rsons enmieﬂ to-volais present at the time
when e’ meating proceeds o businegs, Onehall of the perscns prasent why are
entilied to vote person-ar By proxy’ {determingy on the:basis of one vole per Stiata Lot
gwnexd) $hall shnsitile Bquoiiin:

4.0.7. IFwitin ene foar /g §ie dppolntéd Ime: o a general. mesting a quotm is riot
presint. tha rirecling shal siarnl adiorined uatl the sime. e e folliwing day.and at
the: same time and place; i at the- revadjoumed meeting a quorum Is notpresent within
one hour from th Bre-appalsied for the mseling e persans oresent or represented by
praxy who arerentilled to vote shall canstilute-a quorym.

4008, At tha: Lammencanment of any-Annugl General Meebng or Extraordinaty General
Meating, the Chiafman-of the Executve Commitier shall call the-meeting lo-order and-a
Chiaimman.of tig meSetinig shish £é alected.

409 No Proprietarwin hds fensfedad a partal interastin a Stiala Lot athied -party
- viglation of tiese By-Laws or Stata Ominance shall be'entitled o vale ata Gemeral
ttesting or Extraordinary :General Macting unt¥ the ownership of the.Strata-Lotis hought
Intoegmplianeewith these By-Laws and he St Ordinance.

6.4 THE EXECUTIVE COMMITTEE

A4 Conslitution and Proceadings

5:1.1. There shal be-an Execulive Committee of the Corporation which shall, subject
any, restilction Imposed or direcion glugh at 2 Ganeral Maaling, axercisa the powers-aind
pesfams the duthes of the Corpurlon.

5:1.2. The Biceulivd Committes: shall congist &f five. [B) Propristors or beneflcial
intarest holders of Propriewmis-who, subject 1o paragraph 5.1.3 of thesa By-Laws, shall
be elected ford Yerm expinng 3t kha ctnelision of The nest Annual Genersl Mesting fter
Iheir efecion. The Executive: Committes shall conalst of at lzast one Propretor fom
Phase 1 and at least ore Proprieter from Phase 2.

583, Nowithstanding the yirovisions of pafegreph 5:1.2 of these By-Laws, of s Tva
(5} pisons efditid b the Executive Comivities 35 a résult of a vote al ha-Jirst Aphual
General Méeling or Extraordinnry Mosting hald fetlowing the By-lews Effective Date, the

=11~
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two fersofis recaliing tHa 1633t and next-fo tsast votes shall séve on e Exagutiva
CommitiSe uritil-the conchsionof the nextAnnual General Masting ony.

514 Forthe purposss 6f Sligibilily to-be elected io the Exaciifive Tommitiae; wheraa
gorporaton fs the Prapr;ezor of a Simia Lot ady oie (but-only onej diréctyr, officér.
miember or shareholder of sueh corporation shall be nominated’ 1o represent them and
stall Be requlied-to te:eligibleto vte,

§:1:5. The Corporation may byresolution at an- Exiraordinary General Meeting remove
any membier of the Executive Commitias:befors e explration.of their tam of offics and
~appmnt -anothigr Proprigh th RE plage © ho?d offita-unil the conelusion of the next
-Annival Genera] Mesing.

5.1.8. The rémaliing members.of the ExacitiveCammilice may filf any. casus), vacancy
‘on e Commides by appolntment yntll the zenclusion of the: tiext Annual Genatal
fAeeting provided that

a) @ Quorum existé o the:purposes of making such.an appointment; and

b thie: Preprietor thasen kil tie-vaeancy shall représerit a strata Lot in compliance witli
5.2,

517 The quorum: o the Executive: Commiltee shzll be threg membess, or such other
humbar as’ the Exearive Commillise may s&t-fiom. Ume to time, elther present or by
RXY;

5.1.8: The membérs of ie Executive Committes migy patitipaty In a meeting. by
means of a telephone confererice, \ndeu canferenwfaculaty or simfiar eommunizatons
equipmant by means of which all persons participaling in e fideting. cart hedr dach
obier:atihe same-fime, provided fhat =it least thd of thelr nunibier shidll be presgntin fhe
same ploée at the same time. Paridipation by such mesns shall constitute prasencein
person-al 4 mesimg.

5.18, Althe commianciment af gvbty first meeting, of the Exetitive Commithse aftir A
Armual General Meeling those members: present st selectone of thelr number to be

the Chairmen and the:pimon so-chesen shall serve as Chatman unlil the eaglier ofhis
résinhstion, desth orreplatemant

5:1.10. Atthe conimencement of Bach meetii of the Execitive Committee a Chaitnidn
may he-elected fr the dirstion of the-mzeting:if the previousty designated Chairmen is
notavaifable,

5.1.11. Al meelings' of the: Execulive Committee all matteis sHall be. determined by
shinple’ majority vote. and thé -Chairman shall v addition . ar original vots, Kave &
costing vale In any caee in which the vioting Js equal,

51.42 Subjeit 1o Ibe provisions. of these By-laws, the Executive: Commitice shaj have
poviér ton regUiste 14 Gwh procgduren,

- 12 -
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5.1.13. The validity. of the procaedivigs. of Ihe Executive; Cammifsa shall not be affeeted

by any vacancy-amengstihc members thereof or by any defectin the appointment of-a
member thaiato.

52 Dutles

B2t The Sxecutive Commitise: shall:

@)

)

(d)

(e}

53  Powers

Kéap riinutes of its. Mmestings and ¢zlsa all resslifions made by e to
be indluded In the minutes of e meigling. coneerned; meeting minuies.

.arg to'bi pastad on-the homeowners weheitaof Gthervise made rvAiatie

1o- all homeowness Ina timily manner;

Cause proper books of acoouris 1 be kept In respeet of afl morieys
reselved and spent by or onbehalf of the-Corporation;

Praparg proper atedwrils relafihg 10 al moneys of the Corporation,
Tchuding he Inceme apd. experiditiigs theredl; for-each Arnual Genardl
Mesting: including an  Incone Statement; Balanca Sheet and Cash Flow
Statement of the Corporation prepsred on an mnnoal besis for the
Corparation's financizl yens;

©n the application 6f ' Proprielor or a dhargee whose Tnterest has been

properly:feporled 1o the Corparation end whose Inan s In defaull, or any

person apthodzed in'wilting by either of thern, artange-bo make the books
oF atcounis avaiiable Tor iNspettion avall fesstnabla timas Huring namal
busingss haurs upon s&vanty-twa {72) hours’ prior netice; and

Ondhe applicatian. ofa Prapnetor ar a crargeewhese fnterest has been
pioperly refioried to the:Corporation ond whose iotn’is in default, or any
personiauthiorized inwritng by elther of them, Arange o Imake Mintites of

-mectings -of the Exoevtive Commitioe avaalab!e for inspection at sl

reasonable-tmes diring nomal busiess hotirs upon severty-two (72)
hours! pridr notica.

5.3.1 The Execuivs Committes mais

{a)

£b)

{c}

Employ for anwoh bebalf.of tha Eomparation suel dgents and servanis-as it
thinks fitin cofmection with thé control management and administratian of
tire Common F‘mperfy ‘and: e exerdise and performance of the powers
and duties of the Cororation;

Subject b any restriciion Impiosed . o direction given at a Bedérgl
Meeting) deiegate:to. one or moore. of il members such of its powers and
duties s it thinks fit, and mayal any tine revoke such delegation:

Sub;ecl o any resliicion inwpdséd or difeciion: glvir, -at @ CGeheral

Meefng cause the Carporation 14 enter Infe.sbeh zgreemenis or gontracs
iluonskers beneficial to the Corporation;,
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{d)  Eslablish:such penallies:for violation:or non-compliance with e ByJaws,
Rules and Regulations of the Corparation 48 it deemis appropriats;

(e)  Sublect to the provisions of paragraph 2.0 - of these By-Laws; approve
wAiten Teuests for charges of use of Sirats bots for Commetcial
Purpeses oy achenga 1o resxlential use, as thexase may be; and

{6y Praseiibs julés and regliatlons. foveming comraiclst operations carrisd
on i Strata Lots, whigh mles miy inclsde: restrictions on he use and
hours 6f bperalion of the commereial cperatipg concdimad.

G:0-VOTING AT GENERAL KEETINGS

5.04 Aty Geneial Meelng aésolulion decied by thevote of the mesting shall kg
dacidad o a show of hands unless a poll is degianded. n advance of 418 vote by shy
Praprigtor presentin person.or by proxy reprezenting ro-less than onz half of the owner's
presenl. Unless a:pall is so demanided, a declarsfipn by the Chairman thel a resolutior
based on the show of hands been. carried shall bercondlusive gvidence of the fact without
proof of the nufber &r. proporions of voted: ecarded i favour of caginst such resalbfion.
A demand for a poll may. be withdrawn,

6.0 |Fapel Isdemanded it Shall Gie 1akei In suEh a-hannelas the Ehalman thifks sit
and the result of the poll shall g deamed 6 be Alie: resoluticn: of iha reitfig:at which
“Such ol was demanded. '

8.0:3.  In the-case of eguality in thewvoteswhether on a shiow of hands of by.2 pol the-
Chairman:of the meeling shzll be enlitied: 1o cast & vale r:addition to-his original vole,

8.04. On-ashow of hands each Praprlstor shall have one vote; on-a pall the votes of
Proprieters shall correspond with the Unit Entitterent of thelr respective Sirata Lots,

proxy:

6:.0.6. -An instument appointing -& proxy shall be i wriing under the hand of the.
Proprietor, thsir appointer(s) or thelr aticmay, or Diredtar @nd tay ba. either geteral In
nahureoy x4 particular meeting. A proxy holder need nolbea Propriglor. A groxy must
he submilted for scrutiny'6-and by the Chalrmzn of the meebing that-the limie the megting
eonvenes. The Chairmon-shall have the rdght to reject.sny proxy whichi, in His opinlon, is
defectze or invalid ang his-decision inhis negard shal be final.

B.0:7.  Except In coses where by or under the Law or thess By-laws & vnapifnous
resoliiign-is required, no Proprelor shall be. smilied o vote at-any General Masting or
Extraordinery Gorieral Mgeting unless all’ Strata Fees, expenses and contribuiions
payisble i respect & his. Sirata Lo liave baen duly pald Iirclearsd] funds (d Prépretor
wha: as sinpakd [a88. exnposes .or contribulions shall hersinafter be reféred o 45 a
“Defaulting Propristor).and & writizn rotice 1o that' effect Fam the® Corporation shall be

.%4;
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final ard cong'usivein that regard and shail:femain effectlye unitwithdrewn by & forther
rotice v witng froni the Corporation). No Proprisior declared. by the Exegutive:
Cominities a be 8 Defaulting Proprietor shall be eniited to cafl Tor an Exandiiary
Meeling

648 Co:Proprictors may vole by a proxy Jointly appoinigd Gy them, and i tie
ahscnte of.such proxy shall be entitled pnly to-a single:vote on 3 ghow of hands, except:
when. the unanlmous: Tesciition of Proprigwss. Is required by the Law bul any: ore Go-
Proprietor may demand 2 poil. On: any-pok sush-Ca-Propretor shiall b entitled: 1o sych
part of the vote applicabls 154 Strata Lol.as Is proportionate o:His intérest n the Strata
Lo TheJoint proxy (fany} to apol shallhave'a voteropprtionate o ihelr interest - the.
Slrata: Lol ‘of the jpint Proprietors providing thelr vole is registered -personally: or by

Ingividual proxy. -

6:0:8. Whére Prifprielors arg -enitled to successive interéds In & Stits Lot the:
Propristorentied tb.ahe fixstimerest shalt alane be enliied” b vole Whether on-a.shiow of
hands.or 2 poll and this By-law-shiall be appliczbie whettizr by fhe-Law the tmanimous
resulifivey uf Proprslars dsreqotied or mot.

8.0:10., Where a Proprietor holds fis Stota Lot a5 Irislee he shall exercise thesvotng
fights i respect ¢fthe Strsta Lot 1o the exclusion-of persons benefieiatly inferested In the
trust.-and.such persons shall. not e entilled o atterid orvole-at general mesatings,

0% The-members of te Execative Cormiifee shall provide Tor te-safe: cuglody of
the Seal ofthe Corporallon, which shall ooty be. used hy the authonity of the:Executive
‘Commillee, ard every Instroment loswhich the-Seal shall bs affiaed shall be signied and
witessed by two members otitfie Execttive Commitias.

8.0. NOTICES

8.0.%. Nolice in respect of répairs and atcéss to Skita Loty for the purposé of
maintenance ard repairs siell begiven 35 previded above; 4 native ofher than the
foregding shall he sgrveil by e Corporalsn upsh’ any. Propifalor of Charges elifier
persarizly, by sending A through the posl in a prepaid letter addressed tn such
Prapriglor or Charjee; aL his regisiered address as-appears in thé Register maihitained
by tha Reglstar of Lands, by courer to the said address or by: eleckonie mail or
facsimile-ransmrisiss of by simitac meuns tu-the dddress provided 16 the, Corporation by
the Praprigtor uodir 803

BUZ,  Any notice served by post shafl be deemed 1o have Been served: on e
fopirtaenth (‘.4’-“} day folkowing posing, if'by mail and:in praviding such service, It shall ba
suificient to prove iat the: felter containlng the nctice was properly addressed and
posted prepaid. [Fihe addressee of such notice resides -outside the Turks and Caicos
fslarids, it may bé sent by courler, regisiered inell-or by elgditonic mail or fagsmiie
wansmission.  Netice seiver personally or by courer shall.be desmed efféctive upon
detwiry. Servite-hy electiinicmai dr faeshmile imnsmiission shall be deemed sffactive
twenty four (24) hours follow]ng-confirmation o suctes=it ransmission,
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8.0.3: Every Pioprielor shall provide lhe Corperalion wilh 2n address, telepherie
number, facsimile: number and/or omoil address: for tho pumpeses. of the service of
nolicad afd shallpromptiy oty the Comarstion Tom Ime b tidia of any changes with
respectthereto. Every Propretor shall namingte and appoint'some person or persoria
resident in the Islands whith person(s) shall be: authorized o aecspt senice. of legal
pmicéss on hiehialf of the Eofilstor,

B.0:4. Inine eventthal the Corporation or the Executive Commités is 16F any: reason
‘whalssever unable i effact service:of any nolléa'on a Proprisior n gecardance with the
fotegolng piovisions, the Gorporatiafi or e Executive Sommitea may sarve the notice
by leaviig. the same atthe Srata’ Lotof bie Propriator to ba served, inwhich ase rofice
shali’be dee.mad i have been recelved by such Propristor: lwen‘y ong- _ys after
syl fedving, whisther o A6t fhe Sia Lot s Gidupled by iHe Propnetor 8t any-gifer
ypargan athe ime.of such feaving.

3:0 AMENDMENT AND.EFFECT DF BY.LAWS

9:0.4 For the: aveidance of any dnuht, itis hiereby declared that, sublect to \he Law,
ihese: By-laws shall not be-emended.or varied exeapt by résplufion of the Ccrporaﬂon.
passed by a. two-ma:ds {2)3 iy of the Proptietors \-olmg in either an: Annual
Genaral Meeting or aik Extraordmary Benersl Meehng ‘i person or by proxy:

9.0.2, Nofice of anf: profiosed améndments to the Bydaws shall he given 1o Propriziars
dt Jeadt twetity oiie, (¥1) days piidr %o the. Annuial . Genefal Mebting. or ExiFaordingry
Meeting: ab witlth ey aie (0 bb-presenfed and voted vpon, Ay proposed ByJaw
amendment shall be:prezentad-inwrittes fomy prive:to being voted upon.

9.0.3 These By-laws: and. any reguistions ‘mace: I ‘accordance herewith shall he
binding upon all Proprietors; Including all Lizenseas of the Fraprietors.flom ima 1t tre
entering upon or visitiug any Strats Lol or-the Common Fraperly,

2.04. These Bylaws shalbeconstroed in d¢tordansdwith: and be subject fo the faws
of the: Turks and Cdicos: Jslands and the panles hereto submil and agree: ta the
jurdddiction of eourls 61 the Turks and Cagibs Islands.

.05 Thesa By-laws shell enure Iy the benefit of and be binding on the succéssors,
heirs,. assigns and reccoivers of the Proprefers, and cach Proprster agrees not fo
ransfer HUE fo his Strata: Lot withott first recehing .5 binding assumption af he
covenarts and obligaAtons Hereunder.,

10,0 _INTERPRETATION

10.00  In these:By-laws, where'the contest so. admits, wonf imponing the masclline
gender shalt be deemed ig inchude the feminingand nedtergenders angwords importing
thé singular nuifiber. shall. be deémed o includé the.plursl.

10:0:2,  in He eviinl tat'ond of mose of the privisions contaiied bewin shall ke hatd
for any. feason 1o be ifegs), Invalid or unenforceable, snch Holding: skall not:aflect any:

oiher provisionhereof and. iiiese By-laws shall be construed as if-the provisionts) so hetd
hed not been contiined hereir,

- 16 -
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1.0 INDEMNITY,

11,01, The mempers of the Executive Committes;, the Manager, the auditors,
Secratanpand other officers 7of the tima béing of e Carporation and any tustse for the
time being acting in"relation To any of the affalts of the Corparation, thelrend each of
el Heirs, execolns, -administrators antl parsonal répresentatives shall be indemnified
ouk of the 2iskats of ie.Corgorston: from snt agéifist all acions; procecdings, sosts,
‘chames, losses, damages and-expenses which they or ging of them shall 6r may incur or
sustalli by any aet dong or omitied 1h-or about the eveeulion of thei duty in their
cespeciive offices or bust, except-such {IF 2ny) ag ey shall dncur dr sustain by or
thra

their.own fraud, williul neglect or default respettively and no- such officer or
risfsa shatibe answereble-for the acts, tessipts, neglegt; or defiult of any other offiger
or ustee or for joining in any receipt for the:sake of confornity-or for-the solvency ar
‘honesty of ary bankersor aifiér parsons with whom any:moneys or eifécts belongihg fo
this Corporation.may be lodged: or deposiad for safé custody or-forany: insufiiciency- of
-any setirty. upon which any moneys of the Cotporatidh.may be iivested ar which may
hapfign it ar about tha execaiion of his officé br tust usless: the same shall happen
thiough the fraud, wilfulnaalector defult of suchoffiicer ortrustes,

11.0.2, Nokwithstanding any oliver provisions iersof, neithar he Eorporation ner sviy-ol
its officers shall in any-way be held responsible for any damage caused: by-any: naglect
or failure to mgintzin the Comwnon Property oF any pait thereof unless or untll nofice in
writing ormny such neglect, fallure, want of repair or dafect as aforesaid has beengiven
1o thi:Eorporaton bi.or on Behalf of a Ploprietos or Bropristis of 4ny Stratd kot and
the-Carporation s failsd lo iaks gocd or remedy sich riegiect, fEilire, want:of repair
ar defectas aforésaid within: a rféasonzbie Umeof recsii of such nifice,

2.0 COMK ERC!AL:-_PROPERTY

42:0.3. Sublectto paragraphs 12.0.2, and 12 0.3 of these By:laws; the Propristor of any
Siratai Lot which iy be-desired to bo uséd a3 Commerciol Property shall apply to the
Executive Commitiee providing a-detafled accdunt:of s pidposed tse and tmes of
nparation, including any :,'rétiu}k‘élﬁgﬁts Ir‘x&fé_i'\}i'[')g converting K from its then pressht
oiimercial oF fesiieifial wse. 10 undertsking stich rénovalfons, alteralions. or
refurbishnizrits the Pragitelor coiicerhed shall d s6. at hls own expense’ dnd sibject to
the piior written approval of the Corporation or Exeeuive Committee. Such renovations,
atterstions:to-cr refuibishmemt of the:Strata Lot shall;

{a)  Motalter the exteriar dimensions.or structure of the Strata Lotso.a3 s change or
-alfeclithi dithensiohs and area:of thelot as-shown-on this reglsitéred StataFlan;

{b)  Comply. with &) provisions af the Phisteal Planning Ordirianes arid regulaliisis.
thereuntlar, dr any ather Law applicable therelg;

(s} ~ Be of a syié and quality commensurste with the $tyle and quality of other
residentin} Strata Lete within the Condominiim Project. includlag interior
furnishings - équipment, decor and extefisr finish,

< 17-
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1202

12-U~3

12.0.4

Motwithstanding the provisions of paragraph 12:0.7 cf these By-laws, every
dacision by the Execuliva Corimitiee sppréving o change of the use of a Skala
Lot from-a residential use to:a Commerdial: Pirpose:shall net be'in eifsctuntess
and, undl it has been approved by a resolution of the Corporation passed by a
Twerthinds (2/3) riidarty of-the Proprigtors.enbiied 1o vois at-eithier an Annual
General Meeting or an Extiatrdinagy Generzl Meesing in-parson or By. proxy,

Natwihstanding e provisiens of parsgaph 12:001 of Uisse Bydlavs, the
following Sirata Lats shall each be desmed o have heen dpproved s a
Comimercigh Praperty for the: paricilar Comniercial Purpose: for which they are
being used on the Effective Date anc notfurther or alkierwise: '

a) StratarkotK:1%;
byStrdta kotkidz;
¢ Stra Lot Ka3a

Inthe ease of 8 Ehange’iom.a CommelSial Pornose . Esitenbal use, vpoh

‘ompletion of:such. change. the Propristor shak,.at is'own expense, temove 4l
slgnege: and other exterior dégor or ettachments on and about. the Strata Lot or

elsgwhere on the Common Property n gF -about tha Condeminium Project,
relating o the former commercial usage of the Stiata Lot or other stucture of
propéity in or about thy Condominium Ficiec), &t s dupénse, 1o a. standand

commensurate with. the ‘aver-dll-éxeinal qilty, décor and appearance-of the
‘Goridoriniuni Project

12.0:5

12:0.6]

imthe case of a Sirata Lot whitli is o Commercial Property, withaul the: prior
wiitten consdnt ¢f the Gofpirstion [Which miay Be fefuséd i ther aB5ciule
diseretion). not ‘cause: oF permit. anything: 1o be.placed on the outsida walls or
windows of the Strata; Lot and not permit ariy sign, awning, canopy; shistters, or
antenna to be afftxed to-or plaesd upon Vi exierlor walls, 1gaf, windgws, or any
part of the Stata Lot, nor<aller any-elechiz wiring, cables, water supply, sewage
syslem or other structure;

All commercial’ opefaons must comply with any rules: and regulations
Ea'reécrih.eu.,by the Edecdifva Gonfriiiee for sudly operations-arid Joust be subjedt
o the tarms and' conditions of an sperabianal lease spadiic 1o the Strata Lot tn
which R apipliés arid forthe purhese fer whith it1s fo be esed.

Digtied U5 ___._dayof 2010
PRESENT when he conunon-seal of STRATA FLAN ND. 36

was affixed-hereto:

EXECUTIVE COMMITTEE _
Mamber — Joe Wheier {Chalfian)

NMemibrer -

- 18-
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Reg. No. 3,546,491
Registered Dec. 16, 2008

SERVICE MARK
PRINCIPAL REGISTER

Coral Gardens

THE PROPRIETORS, STRATA PLAN NO. 36
(TURKS/CAICOS IS. CORPORATION)

CORAL GARDENS, PENNS ROAD

PROVIDENCIALES, TURKS/CAICOS IS.

FOR: REAL ESTATE MANAGEMENT OF CON-
DOMINIUM COMPLEXES, IN CLASS 36 (U.S. CLS.
100, 101 AND 102).

FOR: PROVIDING TEMPORARY LODGING SER-
VICES IN THE NATURE OF A CONDOMINIUM
HOTEL COMPLEX, IN CLASS 43 (U.S. CLS. 100 AND
101).

THE MARK CONSISTS OF STANDARD CHAR-
ACTERS WITHOUT CLAIM TO ANY PARTICULAR
FONT, STYLE, SIZE, OR COLOR.

OWNER OF TURKS/CAICOS IS. REG. NO. 13,879,
DATED 8-14-2007, EXPIRES 8-14-2021.

SER. NO. 77-458,755, FILED 4-25-2008.

WILLIAM ROSSMAN, EXAMINING ATTORNEY
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Trademark Trial and Appeal Board Electronic Filing System. http://estta.uspto.gov
ESTTA Tracking number: ESTTA609222

Filing date: 06/11/2014

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Petition for Cancellation

Notice is hereby given that the following party requests to cancel indicated registration.

Petitioner Information

Name Reef Residences Resort Management Ltd

Entity Partnership Citizenship Turks and Caicos Islands
Composed Of: Limited Liability Company

Address End of Stubbs Road

Providenciales,
TURKS AND CAICOS ISLANDS

Attorney informa- | Marc Trachtenberg

tion Greenberg Traurig, LLP

77 West Wacker Drive

Chicago, IL 60601

UNITED STATES

trachtenbergm@gtlaw.com Phone:3124561020

Registration Subject to Cancellation

Registration No 3546491 Registration date | 12/16/2008
International Re- NONE International Re- NONE
gistration No. gistration Date
Registrant The Proprietors, Strata Plan No. 36

Coral Gardens, Penns Road

Providenciales,

TURKS AND CAICOS ISLANDS

Goods/Services Subject to Cancellation

Class 036. First Use: 0 First Use In Commerce: 0
All goods and services in the class are cancelled, namely: Real estate management of condominium

complexes

Class 043. First Use: 0 First Use In Commerce: 0

All goods and services in the class are cancelled, namely: Providing temporary lodging services inthe
nature of a condominium hotel complex

Grounds for Cancellation

Torres v. Cantine Torresella S.r.l.Fraud 808 F.2d 46, 1 USPQ2d 1483 (Fed. Cir. 1986)
Abandonment Trademark Act section 14

Related Proceed- | THE PROPRIETORS OF STRATA PLAN NO. 36 v. CoralGardens.com, Case:
ings 1:13-cv-8669

Attachments 64797447 _12-Petition to Cancel CORAL GARDENS.pdf(208414 bytes )



http://estta.uspto.gov
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Certificate of Service

The undersigned hereby certifies that a copy of this paper has been served upon all parties, at their address
record by First Class Mail on this date.

Signature /Marc Trachtenberg/
Name Marc H. Trachtenberg
Date 06/11/2014
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re U.S. Trademark Registration No. 3,546,4910f The Proprictors, Strata Plan No. 36 for the
mark CORAL GARDENS

N ‘¢
REEF RESIDENCES RESORT MANAGEMENT Cancellation No.
LTD :
Petitioner,
V.
THE PROPRIETORS, STRATA PLAN NO. 36, : PETITION TO CANCEL
Respondent.
S '

Petitioner Reef Residences Resort Management Ltd., a limited liabilty company existing
under the laws of Turks and Caicos, believes it is being damaged by Registration No. 3,546,491

for the mark CORAL GARDENS (the ‘“Registration”), issued to The Proprietors, Strata Plan No.

36, a corporation of Turks/Caicos Islands, and hereby petitions for cancellation of said

Registration.
FIRST GROUND FOR CANCELLATION:
FRAUD UNDER 15 U.S.C. § 1064(3)
1. On May 7, 2004 Respondent filed a trademark application under Section 44(e)

(the “Application”) which issued to Registration as U.S. registration No. 3546491 (the

“Registration”).
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2. The Application was signed by Brian J. Rayment (“Rayment”), listed as attorney
for Respondent.

3. The Application included Rayment’s sworn statement that he that he was properly
authorized to execute the Application on behalf of the Respondent.

4. Respondent’s application also included Respondent’s sworn statements that
Respondent (a) was the owner of a mark which was duly registered in its country of origin, and
that its country of origin is a party to any convention or treaty relating to trademarks, trade or
commercial names, or the repression of unfair competition, to which the United States is also a
party, or extends reciprocal rights to; (b) to the best of his/her knowledge and belief no other
person, firm, corporation, or association has the right to use the mark in commerce, either in the
identical form thereof or in such near resemblance thereto as to be likely, when used on or in
connection with the goods/services of such other person, to cause confusion, or to cause mistake,
or to deceive; and (c) had a bona fide intent to use the mark CORAL GARDENS in commerce
for all of the following goods and services (collectively, “Respondent’s Services™)':

Real estate management of condominum complexes (“Class 036
Services”)

Providing temporary lodging services in the nature of a condominium
hotel complex® (“Class 043 Services”)

! Since Respondent applied for registration under Section 44(e), the Application included the
sworn statement: “Applicant has a bona fide intention to use the mark in commerce on or in
connection with the identified goods and/or services.”
2 The Application as filed initially claimed ‘“Real estate marketing services in the field of
condominums” in Class 035 and “real estate management” in Class 036, which was changed to
the services listed above by an Examiner’s Amendment dated August 22, 2008.

2
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5. Respondent relied upon foreign registration no. 13,789, issued in Turks/Caicos
Islands on August 14, 2007 (the “Respondent’s Underlying Registration”) as its basis for
registration under Section 44(e).

6. Petitioner, through its predecessor in iterest, Coral Gardens Resort Management
LTD, is the owner of Turks/Caicos Islands trademark registration no. 14,854 for CORAL

GARDENS AN INTIMATE ISLAND RETREAT ON GRACE BAY

(a’ra// A
/ﬂ?"f ens

4 - i’ ; |
Feranfimale s land rofrvial von Fraee _Ela

, which issued to registration on February 14, 2007,
prior to the registration of Respondent’s Underlying Registration (“Petitioner’s Prior Coral
Gardens Registration”).

7. Turks/Caicos Islands is not a party to any convention or treaty relatmg to
trademarks, trade or commercial names, or the repression of unfair competition, to which the
United States is also a party, or extends reciprocal rights to.

8. Respondent’s Underlying Registration states on its face that it “is not for use in
legal proceedings or for obtaining registration abroad.”

0. On mformation and belief, Respondent was aware of Petitioner’s Prior Coral
Gardens Registration.

10. Plaintiff must operate according to its own bylaws, which specifically enumerate

Plaintiff’s duties and powers (“Bylaws”).
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11.  Respondent’s Bylaws provide that Respondent’s duties generally are to
administer and maintain the common areas of the Condominium Development, Strata # 36, in
Providenciales, Turks and Caicos Islands (the “Condo Development”).

12.  Respondent’s Bylaws do not provide for either a duty to, nor the power to,
provide temporary lodging services in the nature of a condominium hotel complex.

13. Respondent’s Bylaws provide for an executive committee (“Executive
Committee”), and set forth the duties and powers of the Executive Committee, which include
“Ik]eep[ing] minutes of its meetings and caus[ing] all resolutions made by them to be included in
the minutes of the meeting concerned; meeting minutes are to be posted on the homeowners
website or otherwise made available to all homeowners in a timely manner.”

14. The Bylaws specify that in order for the Executive Committee to make decisions
or take action, including the filng of the Application, it must have a resolution, requiring a
majority vote of all Executive Committee members.

15. On mformation and belief, there was never an Executive Committee resolution to
appoint Rayment as counsel for Plantiff with respect to the Application.

16. On mformation and belief, there was never an Executive Committee resolution
authorizing the filing of the Application.

17. The sworn statements set forth in Respondent’s Renewal Application were false
and fraudulent, because: (1) Rayment knew at the time of his filing of Respondent’s
Application that he was not properly authorized to file the Application; (2) Respondent knew at
the time of its fiing of the Application that Turks/Caicos Islands was not a party to any

convention or treaty relating to trademarks, trade or commercial names, or the repression of
4
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unfair competition, to which the United States is also a party, or extends reciprocal rights to, and
that the Underlying Registration, by its own terms, was not for use in legal proceedings or for
obtaming registration outside Turks/Caicos Islands; (3) Respondent knew at the time of its filing
of the Application that it did not have a bona fide intent to use CORAL GARDENS in commerce
for the Class 043 Services because Respondent could not provide such services under the
Bylaws; (4) Respondent knew of Petitioner’s Prior Coral Gardens Registration; and (5)
Respondent intended specifically to mislead and defraud the Office in making these false sworn
statements in order to induce the Office to grant the Registration.

18. On December 16, 2013 Respondent filed with the USPTO a Combined
Declaration of Use and Incontestability under Sections 8 & 15 (“DOU”), alleging that it was then
using in commerce the mark CORAL GARDENS for all of the Class 036 and Class 043 Services
(collectively, ‘“Respondent’s Services”).

19. The DOU included Rayment’s sworn statement that he was properly authorized to
execute the DOU on behalf of Respondent.

20.  Respondent’s DOU included Respondent’s sworn statements that the mark
CORAL GARDENS was in use in commerce by Respondent for all of Respondent’s Services.

21.  Respondent’s DOU also included a specimen (the “Specimen”), and a sworn
statement by Respondent that the Specimen was “a(n) Website maintained by the registrant using
the mark for the relevant goods and services.”

22.  The Specimen was a screenshot of the website posted at the website address,
www.coralgardensongracebay.com (the “Website”), which is mnot operated by Respondent but,

rather, by third party Seagate Management Co. Ltd. (“Seagate”).
5
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23. Seagate, through the Website, operates a business which facilitates the rental of
condominum units in the Condo Development, for the benefit of individual unit owners and
Seagate.

24, Seagate is not owned or operated by Respondent.

25. Seagate is a direct competitor of Petitioner.

26. On information and belief, Rayment has a financial interest in Seagate.

27. The sworn statements set forth in Respondent’s DOU were false and fraudulent,
because: (1) Rayment knew at the time of his filing of the DOU that he was not properly
authorized to execute the DOU on behalf of Respondent; (2) Respondent knew at the time of the
filing of the DOU that in fact Respondent did not use in commerce in the United States the mark
CORAL GARDENS for Respondent’s Services; (3) Respondent knew at the time of the filing of
the DOU that the Specimen did not consist of “a(n) Website maintamed by the registrant using
the mark for the relevant goods and services™; (4) Respondent knew at the time of the filing of
the DOU that the Specimen did not show the CORAL GARDENS mark as used in commerce for
any of the Class 026 Services; (5) Respondent knew at the time of the filing of the DOU that the
Specimen did not show the CORAL GARDENS mark as used in commerce by Respondent n
the United States for any of Respondent’s Services; and (6) Respondent intended specifically to
mislead and defraud the Office in making these false sworn statements n order to induce the
Office not to cancel the Registration.

28.  In reliance on the fraudulent misrepresentations set forth in Respondent’s DOU,
the Office did not cancel the Registration pursuant to Section 8. Consequently, the registration

remains in force due to fraud within the meaning of 15 U.S.C. § 1064(3).
6
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SECOND GROUND FOR CANCELLATION:
ABANDONMENT UNDER 15 U.S.C. § 1064(3)

29. Respondent does not use in commerce and has not used in commerce the mark
CORAL GARDENS for Respondent’s Services for a period in excess of three years and its
mtention not to resume use of the mark may therefore be presumed. Consequently, Respondent
has abandoned any rights that it might otherwise have had n the mark CORAL GARDENS.

DAMAGE TO PETITIONER

30. Petitioner is the owner of the domain name <coralgardens.com> (the “Domain”).

31.  Rayment has repeatedly attempted to assert Respondent’s purported trademark
rights in the term “coral gardens” based on the Registration in an effort to harass Respondent and
to obtain the Domain from Respondent so that Rayment could use the Domain in connection
with Seagate. = Rayment’s improper efforts have imncluded fiing a Uniform Domain Name
Dispute  Resolution Policy (UDRP) complaint before the World Intellectual Property
Organization in Respondent’s name, which Respondent lost on the merits, and filing a complaint
for cybersquatting in federal court in the Eastern District of Virgmnia, which was dismissed for
lack of jurisdiction.

32. Rayment is currently demanding that Petitioner turn over the Domain to
Respondent based on the Registration.

33.  Respondent has filed an in rem lawsuit against the Domain in the U.S. District
Court for the Northern District of Illinois based on the Registration as part of its ongoing efforts
to wrest control of the Domain from Petitioner for use in connection with Seagate (“Current

Suit”).
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34. A motion to stay the Current Suit is being filed on behalf of the Domamn, pending
the outcome of this Cancellation, concurrently with the filing of this Petition.

35. The Petitioner is not a party to the Current Suit.

36.  The continued registration of Respondent’s Registration No. 3,546,491 and the
statutory rights derived by Respondent therefrom are being used by Rayment to harass Petitioner
and attempt to obtain the Domain for Seagate—not Respondent—to the substantial and ongoing
damage of Petitioner.

37. Since the Current Suit was filed as an in rem action against the Domain, a piece of
property, the Domain does not have standing to file a counterclaim for cancellation of the
Registration.

38.  Since the Domain cannot counterclaim for cancellation of the Registration in the
Current Suit, if the court does rule in favor of the Domain, the only result wil be that
Respondent does not get possession of the Domain, not that the Registration will be cancelled,
which is the remedy sought in this proceeding. Accordingly, final determination of the Current
Suit will not have a bearing on the issue before the Board here, i.e., whether the Registration
should be cancelled.

39.  Petitioner has no other venue in which to seek cancellation of the Registration
other than before the Board.

WHEREFORE, Petitioner prays that Respondent’s Registration No. 3,546,491 be
cancelled on grounds that it was obtained fraudulently and on grounds of abandonment and that

the Board does not stay this Cancellation action since the Petitioner has no other avenue to seek
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cancellation of the fraudulently obtained registration, and because the Current Suit is likely to be

stayed pending the outcome of this Cancellation.

Respectfully submitted,
REEF RESIDENCES MANAGEMENT LTD

Dated: June 11,2014 By: /Marc H. Trachtenberg/
Marc H. Trachtenberg
Daniel I. Schloss
Kevin J. O’Shea
Petitioner’s Attorneys
GREENBERG TRAURIG, LLP
77 West Wacker Drive
Chicago, IL 60601
(312) 456-1020
trachtenbergm@ gtlaw.com

CERTIFICATE OF SERVICE

Date: June 11,2014

The undersigned hereby certifies that a true and correct copy of the foregoing Petition to
Cancel has been served by first class mail, postage prepaid, this 11th day of May 2014 upon
Respondent at the following correspondence address of record in the TSDR database of the
Office for Registration No. 3,546,4910f

Brian J. Rayment

Kivell, Rayment & Francis, P.C.
7666 E 61st St Ste 550

Tulsa, Oklahoma 74133-1138

and by personal service to the following addresses:

Ken Jones

Airx President

AXH Air-Coolers LLC
9550 East 520 Road
Claremore, Oklahoma 74019

9
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Joe Wheeler

Wheeler Wheeler Morgan Faulkner Long & Brown
1900 NorthWest Expressway

Suite 450

Oklahoma City, OK 73118

Thomas Krampe

All Ohio Athletic Equipment Ltd.
2182 Woodbrook Trl.

Cuyahoga Falls, OH

44223-1280

Charlotte Athy

T.R. Brandon Export Company, LLC
1216 Cincinnati Ave.

Anderson, IN 46016

/Marc H. Trachtenberg/
Marc H. Trachtenberg

10
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This Opinion is not a
Precedent of the TTAB

Mailed: September 14, 2018

UNITED STATES PATENT AND TRADEMARK OFFICE

Trademark Trial and Appeal Board

Reef Residences Resort Management Ltd.
v.

The Proprietors, Strata Plan No. 36

Cancellation No. 92059352
Registration No. 3546491

Marc H. Trachtenberg and Cameron Nelson of Greenberg Traurig LLP,
for Petitioner, Reef Residences Resort Management Ltd.

Shawn M. Dellegar of Crowe & Dunlevy PC,
for Respondent, The Proprietors, Strata Plan No. 36.

Before Cataldo, Kuczma and Greenbaum,
Administrative Trademark Judges.

Opinion by Kuczma, Administrative Trademark Judge:

The Proprietors, Strata Plan No. 36 (“Respondent” or “Strata”), a corporation
organized under the laws of Turks and Caicos with its principal place of business in
Providenciales, Turk and Caicos Islands, British West Indies, registered the mark

CORAL GARDENS (in standard characters) for:
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Real estate management of condominium complexes, in
International Class 36; and

Providing temporary lodging services in the nature of a
condominium hotel complex, in International Class 43.1

Reef Residences Resort Management Ltd. (“Petitioner”) petitions to cancel
registration of Respondent’s mark on the grounds of fraud and abandonment under
Section 14 of the Trademark Act, 15 U.S.C. § 1064(3).

Respondent denies the salient allegations of the Petition to Cancel and asserts
affirmative defenses, including that Petitioner’s claims are barred by the doctrines of
laches and/or estoppel, which were not pursued at trial. Accordingly, the affirmative
defenses are waived. Alcatraz Media, Inc. v. Chesapeake Marine Tours, Inc., 107
USPQ2d 1750, 1753 (TTAB 2013), aff'd, 565 Fed. App’x 900 (Fed. Cir. 2014) (mem.);
Trademark Board Manual of Procedure (“T'BMP”) § 801.01 (June 2018).

I. Evidentiary Objections

Both parties have objected to testimony and exhibits filed by the other party. We
do not specifically address the objections set forth in their motions and objections. We
have considered all of the evidence of record, noting the objections and responses, and
have accorded whatever probative value the subject testimony and exhibits merit,
including any inconsistencies, in reaching our decision. See U.S. Playing Card Co. v.

Harbro LLC, 81 USPQ 1537, 1540 (TTAB 2006) (“[B]ecause an opposition is akin to

1 Application No. 77458755 issuing as Registration No. 3546491 was filed on April 25, 2008,
under Section 44(e) of the Trademark Act, 15 U.S.C. § 1126(e), based on Turks/Caicos Islands
Registration No. 13,879 dated August 14, 2007, and issued under Section 44(e) on December
16, 2008; Combined Declaration of Use and Incontestability under Sections 8 & 15 affidavit
accepted and acknowledged.
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a bench trial, the Board is capable of assessing the proper evidentiary weight to be
accorded the testimony and evidence, taking into account the imperfections
surrounding the admissibility of such testimony and evidence.”).

II. The Record

The record includes the registration file for Respondent’s Registration No.
3546491, and the pleadings. Trademark Rule § 2.122 (b), 37 CFR § 2.122 (b).

Pursuant to the Stipulation Regarding Use of Depositions approved by the Board?,
the parties stipulated to the admission of the following depositions taken in
connection with The Proprietors of Strata Plan No. 36 v. <coralgardens.com>, No. 13
CV 8669 (N.D. I11.),3 subject to the right of any adverse party to recall or demand the
recall for examination or cross-examination of any witness whose prior testimony has
been offered and to rebut the testimony:

e 7/16/2014 30(b)(6) Deposition of Reef Residences

Resort Management (Leanne Karnehm as corporate
designee);

e 10/13/2015 Deposition of Brian Rayment;
e 10/14/2015 Deposition of Rahul Lakhani;

e 10/14/2015 Deposition of Charlotte Athy;

2 See 46, 47 TTABVUE.

3 Prior to the institution of this proceeding, Respondent filed an in rem suit in the U.S.
District Court for the Northern District of Illinois (Eastern Division), Civil Action No. 13 CV
8669, against the domain name <coralgardens.com> owned by Petitioner. The in rem action,
The Proprietors of Strata Plan No. 36 v. coralgardens.com, Civil Action No. 13-cv-8669
(RWG), 1s based on Respondent’s ownership of U.S. Registration No. 3546491 for the mark
CORAL GARDENS that is the subject of this later-filed cancellation proceeding. The
substantive issues in the in rem suit have been stayed pending the outcome of this
cancellation proceeding. See 7 TTABVUE.
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e 10/15/2015 Deposition of Ronald Karnehm,;
e 10/15/2015 Deposition of Beverly Karnehm; and
e 10/15/2015 Deposition of Sandra Karnehm.

Additionally, the following is also in evidence.

A. Petitioner’s evidence

e Declaration of Jay Goldstein (48 TTABVUE);
e Declaration of Rahul Lakhani with Exhibits 1-4 (49 TTABVUE);
e Declaration of Brian Trowbridge with Exhibits 1-8 (50 TTABVUE);

e Petitioner’s First Notice of Reliance filed pursuant to Stipulation (51
TTABVUE) on:

-excerpts of the discovery depositions of:
Brian Rayment on 10/13/2015 (Trial Ex. No. 1 with Exs. 5, 9),
Charlotte Athy on 10/14/2015 (Trial Ex. No. 2 with Exs. 27, 29),
and

-UK Government Guidelines on Extension of Treaties to Overseas
Territories (Trial Ex. No. 3),

-Search Results for TCI Treaties (Trial Ex. No. 4).

e Petitioner’s Second Notice of Reliance filed pursuant to Stipulation (58
TTABVUE):
-excerpts of the discovery depositions of:
Brian Rayment on 10/13/2015 (Trial Ex. No. 5),
Charlotte Athy on 10/14/2015 (Trial Ex. No. 6),
Rahul Lakhani on 10/14/2015 (Trial Ex. No. 7 redacted), and
-Copies of Turks and Caicos Certificate of Trademark Registration Nos.
14849-14854, 17633-17634 (Trial Ex. No. 8).

¢ Confidential portion of Rahul Lakhani deposition (Trial Ex. No. 7)
pgs. 78-93, 118-121, 142-149 (59 TTABVUE).

e Declaration of Gary Hunt (60 TTABVUE).

e Declaration of Leanne Karnehm (Ex. A referenced but not submitted
with Declaration) (61 TTABVUE).
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B. Respondent’s evidence

Respondent’s Notice of Reliance (filed pursuant to Stipulation) (52
TTABVUE):

Exhibit A: Excerpts of Discovery Deposition of Brian J. Rayment, and
Exhibit B: Excerpts of Discovery Deposition of Rahul Lakhani (with
Rayment Exs. 7 and 12).

Declaration of Brian J. Rayment and Accompanying Exhibits
(563 TTABVUE, 54 TTABVUE (Confidential)4):

Exhibit A: Strata’s By-laws dated 5/17/2010 (63 TTABVUE 14-33),
Exhibit B: Turks and Caicos Islands Certificate of Registration
No. 13,879 (563 TTABVUE 34-36),
Exhibit C: Court of Appeals Order and Opinion dated 8/14/2007
(563 TTABVUE 37-39),
Exhibits D-E: Executive Committee Minutes 1/31/2008 and 3/15/2009
(563 TTABVUE 195-198, 199-203) (54 TTABVUE 2-5, 6-10),
Exhibit F: Executive Committee Minutes 3/26/2015
(563 TTABVUE 40-42),
Exhibit G: U.S. Trademark Application No. 77458755
(563 TTABVUE 43-51),
Exhibit H: Management Agreement between Strata and Seagate
Management Co. (563 TTABVUE 52-65),
Exhibit I: Turks and Caicos Islands Trade Marks Ordinance Chapter
17.04 §§ 56, 59 and 60 (53 TTABVUE 66-113),
Exhibit J: Advertising mediums (53 TTABVUE 114-132),
Exhibit K: Termination of Management Agreement 6/30/2016
(563 TTABVUE 133-149),
Exhibit L: 8 & 15 Declaration of Use and Incontestability
(563 TTABUE 150-162),
Exhibit M: 8/17/2008 Office Action Response (563 TTABVUE 162-171),
Exhibit N: Strata’s By-Laws 9/5/2005 (563 TTABVUE 172-180), and
Exhibit O: Strata’s By-Laws 6/27/2003 (563 TTABVUE 181-194).

Declaration of Joe Wheeler (55 TTABVUE).

4 Citations referring to the record cite to the prosecution history for the Registration found in
the TSDR (Trademark Status and Document Retrieval) database, and, as applicable, to the
TTABVUE entry and page number. Where documents have been filed both as a public
redacted version and as a confidential version, citations are to the public version in
TTABVUE. See TBMP § 1203.01 (June 2018).



Case 1:19-cv-01313-RDA-JFA Document 1-4 Filed 10/15/19 Page 6 of 29 PagelD# 51

e Declaration of Mike Revell (56 TTABVUE).
e Declaration of Kenneth E. Jones (57 TTABVUE).
In addition to the foregoing, Petitioner and Respondent submitted trial briefs and

Petitioner submitted a Reply brief.

III.  Background

This proceeding is part of a larger dispute between Petitioner, the developer of the
Coral Gardens condominium resort in the Turks and Caicos Islands, and Respondent,
the homeowners’ association for the resort. Petitioner’s predecessor-in-interest was
the builder of the condominium property located in Grace Bay in the Turks and Caicos
Islands named the Coral Gardens resort.?

In the 1990s, Ron and Beverly Karnehm were nearing retirement and decided to
build a condominium resort property on Grace Bay Beach, adjacent to a reef known
as the “coral gardens” in the Turks and Caicos Islands.® The Karnehms did this
through a wholly-owned corporation, White House Management Ltd., which is now
known as Reef Residences Resort Management Co. Ltd., the Petitioner in this case.”

They purchased real estate, developed a plan for the property and built the “Coral

5 Petitioner, Reef Residence Resort Management Co. Ltd., a Turks and Caicos Islands limited
liability company, has changed its name over time, formerly it was known as White House
Condominium Management Ltd. L. Karnehm Decl. § No. 6 (61 TTABVUE 3-4).

6 L. Karnehm Decl. § 3 (61 TTABVUE 2).

7 L. Karnehm Decl. § 5 (61 TTABVUE 3). Respondent introduced evidence showing that
Petitioner was previously known as Coral Gardens’ Resort Management, Ltd., and before
that was known as White House Condominium Management Ltd. B. Rayment Decl. and
Accompanying Exhibits 4 No. 11 (563 TTABVUE 5).
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Gardens” resort.® Over time, the Karnehms sold some, but not all of the individual
condominium units on the property. New unit owners became voting members of the
homeowners’ association and were free to rent out their units as they wished. Many
of them initially hired White House, Petitioner’s predecessor-in-interest, to facilitate
the rental of their individual units. The unit owners have never been obligated to use
Petitioner as a rental management company; indeed, some owners hire other third-
parties or handle their own rentals.®

In June 1998, Petitioner obtained the domain name <coralgardens.com> and
developed a website to assist in promoting the availability of the units at the Coral
Gardens resort for short-term rental vacation purposes. Petitioner provides “rental
management services’ to individual unit owners using its domain name
<coralgardens.com>.10 Petitioner continues to use the <coralgardens.com> website to
advertise the rental of the units it owns and manages at the “Coral Gardens” resort.11

Respondent is the homeowners’ association, incorporated in the Turks and Caicos
Islands, that was founded by the Karnehms for the Coral Gardens property.

Respondent has no control over how a unit owner rents its property.!?2 However,

8 L. Karnehm Decl. § 4 (61 TTABVUE 2); B. Trowbridge Decl. § 2 (50 TTABVUE 2).

9 L. Karnehm Decl. 9 5-6, 10-12 (61 TTABVUE 3-4); Trial Ex. 1, B. Rayment Disc. Dep. pp.
130:1-9, 134:15-135:10 (51 TTABVUE 14-15); R. Lakhani Decl. § 8 (49 TTABVUE 4).

10 T,, Karnehm Decl. 4 11 (61 TTABVUE 4); R. Lakhani Decl. 4 9 (49 TTABVUE 4).
11 L. Karnehm Decl. 49 6-8 (61 TTABVUE 3-4); R. Lakhani Decl. § 7 (49 TTABVUE 3-4).

12 1., Karnehm Decl. 9 5, 10 (61 TTABVUE 3-4); Trial Ex. 1, B. Rayment Disc. Dep. p.
243:11-24 (51 TTABVUE 30); J. Goldstein Decl. § 7 (48 TTABVUE 3) (“... I was aware that
individual unit owners were free to retain any company of their choosing to provide rental
management services.”).
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Respondent manages the Coral Gardens resort’s common areas and has typically
hired a company to handle the daily management of the common property including
“management of the swimming pools, landscaping, hallways, and common rooms —
any area outside the individually owned condo[s].”13 At one time, Respondent engaged
Petitioner’s predecessor to manage the common property at Coral Gardens.l4 In
October 2011, Respondent entered into a management agreement with Seagate
Management Company (“Seagate”) to manage the common property.15

On August 14, 2007, Respondent registered CORAL GARDENS as a trademark
for “Condominium complex” in the Turks and Caicos Islands, receiving Certificate of
Registration No. 13,879.16 It subsequently obtained U.S. Service Mark Registration
No. 3546491, which is the subject of this cancellation proceeding. As noted above,
Registration No. 3546491 issued December 16, 2008, for the mark CORAL GARDENS
for real estate management of condominium complexes in International Class 36 and
providing temporary lodging services in the nature of a condominium hotel complex
in International Class 43, under § 44(e) of the Trademark Act,!” based on its

ownership of the Turks and Caicos registration.l® Respondent contends that it uses

13 1,, Karnehm Decl. 15-6 (61 TTABVUE 3-4).

14 In 2006, Petitioner’s predecessor, White House Condominium Management Ltd., provided
the property management services.

15 B. Rayment Decl. § 26, Exhibit H (53 TTABVUE 9, 52-65).
16 B. Rayment Decl. § 10, Exhibit B (53 TTABVUE 5, 34-36).

17 B. Rayment Decl. 9 16, 20, Exhibit G (63 TTABVUE 6-7, 43-51); Trial Exhibit 1 B.
Rayment Disc. Dep. pp. 284, 304-05, Exhibit 9 (61 TTABVUE 37, 42, 56-64); B. Rayment
Disc. Dep. pp. 247-48 (52 TTABVUE 16-17).

18 Respondent’s U.S. application was filed for “real estate marketing services in the field of
condominiums” and “real estate management services” under § 44(e) based on its ownership
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its registered CORAL GARDENS mark in U.S. and foreign commerce in connection
with marketing the CORAL GARDENS property to U.S. citizens for rental, providing
temporary lodging services in the nature of a condo hotel complex to U.S. citizens,
and providing real estate management services in connection with condominium
property in Turks and Caicos that is leased to U.S. residents.® Additionally,
Respondent contends that a majority of the owners are U.S. citizens who use
Respondent’s services from the United States to manage and rent their Coral

Gardens condominium.20

of Turks and Caicos Islands Registration No. 13,879 for “Condominium complex” issued on
August 14, 2007. In the August 13, 2008 Office Action, the Examining Attorney found the
identification as filed to be unacceptable because it exceeded the scope of the services
identified in the Turks and Caicos registration. Respondent subsequently amended the
services to “real estate management of condominium complexes” in International Class 36
and “providing temporary lodging services in the nature of a condominium hotel complexes”
in International Class 43. August 22, 2008 Examiner’s Amendment. If the description of
goods in a foreign registration is overly broad or vague by U.S. standards, the USPTO may
demand that one seeking registration under § 44 provide a more specific identification than
the one in the foreign registration. There is nothing in the Paris Convention or the Lanham
Act that prohibits the USPTO from requiring a “more particularized identification of the
goods [or services] in order to comply with our laws.” In re Societe Generale des Eaux
Minerales de Vittel S.A., 1 USPQ2d 1296, 1299 (TTAB 1986), rev’'d on other grounds, 824 F.2d
957, 3 USPQ2d 1450 (Fed. Cir. 1987); J. Thomas McCarthy, 5 MCCARTHY ON TRADEMARKS
AND UNFAIR COMPETITION § 29:12 (5th ed. Sept. 2018).

19 Respondent notes the decision of the Court of Appeals of the Turks and Caicos Islands
which apparently held that the CORAL GARDENS mark belonged to Respondent rejecting
Petitioner’s argument that Respondent could not own the mark. 53 TTABVUE 5, 37-39; 63
TTABVUE 8-9, 23, 48. The August 2007 decision of the Turks and Caicos court is irrelevant
to the issue before us in this proceeding which is governed strictly by the trademark laws and
decisions of the tribunals of the United States. Since the decision of the Court of Appeals of
the Turks and Caicos Islands is of no probative value, it is not considered in our evaluation
of the CORAL GARDENS mark in this case. See Binney & Smith Inc. v. Magic Marker
Industries, Inc., 222 USPQ 1003, 1010 n.18 (TTAB 1984); Puma-Sportschuhfabriken Rudolf
Dassler, K.G. v. Superga S.p.A., 204 USPQ 688 n.3 (TTAB 1979); Faberge, Inc. v. Madison
Shirt Corp., 192 USPQ 223, 226 n.3 TTAB 1976).

20 Trial Exhibit 1 B. Rayment Disc. Dep. pp. 264:5-14, 287:22-289:2, 292:15-293:1 (51
TTABVUE 34, 38, 39).
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Petitioner seeks cancellation of Respondent’s Registration on the grounds of
abandonment and/or fraud alleging that: Respondent has not used nor had the
requisite bona fide intent to use the CORAL GARDENS mark in commerce in
connection with the services listed in the U.S. Registration; Respondent’s signatory
for the application resulting in the U.S. Registration never had the authority or
proper basis to file the application; and Respondent never used the CORAL
GARDENS mark in connection with the services recited in the Registration in order
to maintain the Registration.2!

IV. Standing

Standing is a threshold issue that must be proved in every inter partes case. See
Empresa Cubana Del Tabaco v. Gen. Cigar Co., 753 F.3d 1270, 111 USPQ2d 1058,
1062 (Fed. Cir. 2014), cert. denied, 135 S. Ct. 1401 (2015); Lipton Indus., Inc. v.
Ralston Purina Co., 670 F.2d 1024, 213 USPQ 185, 189 (CCPA 1982). To establish
standing in a cancellation, a petitioner must show both “a real interest in the
proceedings as well as a ‘reasonable basis’ for his belief of damage.” Empresa Cubana
Del Tabaco, 111 USPQ2d at 1062; Ritchie v. Simpson, 170 F.3d 1092, 50 USPQ2d
1023, 1025 (Fed. Cir. 1999).

Petitioner must prove its standing in order to be heard on its substantive claims.
Alcatraz Media Inc. v. Chesapeake Marine Tours Inc., 107 USPQ2d at 1760. The
evidence establishes Petitioner’s interest in the mark CORAL GARDENS based on

its ownership and use of the <coralgardens.com> domain name and the use of the

21 Petitioner’s Trial Brief p. 1 (62 TTABVUE 7).

- 10 -
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CORAL GARDENS name on the website hosted on that domain name to help drive
vacation rentals by U.S. residents at the CORAL GARDENS resort in Turks and
Caicos.22 Moreover, Respondent admits that the parties are direct competitors in
connection with the “rental management functions” provided by each.23 Accordingly,
Petitioner has a real interest in this proceeding and a reasonable basis for its belief
that it will be damaged by the continued registration of Respondent’s mark CORAL
GARDENS in the United States. Wonderbread 5 v. Gilles, 115 USPQ2d 1296, 1301
(TTAB 2015). Petitioner is therefore not an intermeddler and has established its
standing in this cancellation proceeding. Ritchie v. Simpson, 50 USPQ2d at 1025;
Lipton Indus., Inc. v. Ralston Purina Co., 213 USPQ at 189; Swiss Grill Ltd. v. Wolf
Steel Ltd., 115 USPQ2d 2001, 2008 (TTAB 2015).

V. Grounds of Cancellation

There are two identified issues in this proceeding: whether Respondent
abandoned the mark CORAL GARDENS by failing to use the mark in the United
States in connection with the services listed in the Registration, and whether

Respondent committed fraud in obtaining and maintaining the Registration for

CORAL GARDENS when it assertedly knew that:

22 1,, Karnehm Decl. 9 7-8, 12 (61 TTABVUE 4-5); Goldstein Decl. § 3 (48 TTABVUE 2).

23 Complaint q No. 25 (1 TTABVUE 8) (“Seagate is a direct competitor of Petitioner.”); Answer
to g No. 25 (“... The Strata admits the allegations contained therein as to rental management
functions ...”) (56 TTABVUE 5). Seagate Management Co. provided common-area property
management services to Respondent and rental management services to individual unit
owners. R. Lakhani Decl. § 8-10 (49 TTABVUE 4).

-11 -
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1. the signatory on its Application for CORAL GARDENS was
not authorized to pursue a U.S. trademark registration on
behalf of Respondent;

1. Petitioner had been using the CORAL GARDENS mark
continuously for decades prior in connection with renting
condominium units in the Resort located on the Turks and
Caicos Islands;

1i. the § 44(e) filing basis for the CORAL GARDENS trademark
application in the U.S. was an improper filing basis24;

iv. it did not have the requisite bona fide intent to use the
CORAL GARDENS mark, nor did it ever actually use the
CORAL GARDENS mark in connection with the services
listed in the Application in the United States; and

v. the specimen it submitted in connection with its Section 8
filing did not support evidence of use by Respondent, but
rather, consisted of an advertisement by an unrelated third
party, and it did not have actual use when it filed its Section
8 Declaration.

We look first to the issue of abandonment. If Respondent has not abandoned its

rights in the CORAL GARDENS mark set forth in Registration No. 3546491 we will

24 Under § 44(e), a foreign applicant whose country of origin is a party to a trademark
convention or treaty to which the United States is a party, or extends reciprocal rights to
United States nationals, is entitled to obtain a U.S. registration for a mark based on
ownership of a registration in its home country without any use of the mark in the United
States. A foreign applicant can establish its eligibility for the benefits under § 44 by providing
evidence of statutes or agreements establishing reciprocity between the United States and
the relevant country. 15 U.S.C. § 1126(b); 5 J. Thomas McCarthy, MCCARTHY ON
TRADEMARKS AND UNFAIR COMPETITION § 29:10 (5th ed. Sept. 2018).

In its application, Respondent knowingly submitted a copy of its Turks and Caicos
registration that was inscribed “This certificate is not for use in legal proceedings or for
obtaining registration abroad.” See B. Rayment Decl. 9§ 32 (63 TTABVUE 11-12); Turks and
Caicos Islands Registration No. 13,879, Ex. B to B. Rayment Decl. (63 TTABVUE 34-36);
Petitioner’s Brief pp. 33-34 (62 TTABVUE 39-40). The Turks and Caicos Islands is not a
member of the Paris Convention, see list of contracting parties to the Paris Convention at
<http://www.wipo.int/export/sites/www/treaties/en/documents/pdf/paris.pdf>, nor does it
appear to be a member of any of the other treaties or international agreements to which the

=12
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move on to consider the next issue — whether Respondent committed fraud in

obtaining the CORAL GARDENS registration.

A. Abandonment

Because the Petition for Cancellation of Respondent’s Registration was filed more
than five years after the date the Registration issued, the Trademark Act provides
limited grounds for cancellation. Imperial Tobacco Ltd. v. Philip Morris Inc., 899 F.2d
1575, 14 USPQ2d 1390, 1392 (Fed. Cir. 1990); Wallpaper Mfrs., Ltd. v. Crown
Wallcovering Corp., 680 F.2d 755, 214 USPQ 327, 332 (CCPA 1982). One basis that
continues after the five-year period is abandonment of the registered mark. As
provided in § 14(3) of the Trademark Act, 15 U.S.C. § 1064(3), abandonment is a basis
for cancellation “at any time.” Thus, a § 44(e) registration, like any other registration,
may be cancelled on the ground of abandonment of the mark at any time. Imperial
Tobacco Ltd. v. Philip Morris Inc., 14 USPQ2d at 1392.

Under § 45 of the Trademark Act, 15 U.S.C. § 1127, a mark is considered
“abandoned” if the following occurs:

(1) When its use has been discontinued with intent not to

resume such use. Intent not to resume may be inferred
from circumstances. Nonuse for 3 consecutive years shall

U.S. is a member, that entitle reciprocal treatment. See § 1002.03 of the Trademark Manual
of Examining Procedure and Appendix B referred to therein. Inasmuch as Respondent’s U.S.
registration was issued more than 5 years ago, it is only subject to cancellation on limited
grounds: if the registered mark becomes the generic name for the goods or services for which
it is registered, or is functional, or has been abandoned, or its registration was obtained
fraudulently or contrary to the provisions of section 1054 . . . or of subsection (a), (b), or (c) of
section 1052 . . . or if the registered mark is being used by, or with the permission of, the
registrant so as to misrepresent the source of the goods or services on or in connection with
which the mark is used.” 15 U.S.C. § 1064(3).

- 13-
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be prima facie evidence of abandonment. “Use” of a mark
means the bona fide use of such mark made in the ordinary
course of trade, and not made merely to reserve a right in
a mark.

15 U.S.C. § 1127. A § 44(e) registrant is merely granted a dispensation from actual
use prior to registration, but after registration, there is no dispensation of use
requirements. If the registrant fails to make use of the registered mark for three
years, the presumption of abandonment may be invoked against that registrant, as
against any other. City National Bank v. OPGI Management GP Inc./Gestion OPGI
Inc., 106 USPQ2d 1668, 1678 (TTAB 2013); see also Imperial Tobacco Ltd. v. Philip
Morris Inc., 14 USPQ2d at 1395.25

Because registrations are presumed valid under the law, Petitioner bears the
burden of proving a prima facie case of abandonment by a preponderance of the
evidence. See On-Line Inc. v. Am. Online Inc., 229 F.3d 1080, 56 USPQ2d 1471, 1476
(Fed. Cir. 2000); Cerveceria Centroamericana S.A. v. Cerveceria India Inc., 892 F.2d
1021, 13 USPQ2d 1307, 1309 (Fed. Cir. 1989); Exec. Coach Builders, Inc. v. SPV
Coach Co., 123 USPQ2d 1175, 1180-81 (TTAB 2016). Introduction of evidence of
nonuse of a mark for three consecutive years constitutes a prima facie showing of
abandonment and triggers a rebuttable presumption that a mark was abandoned
without intent to resume use. Rivard v. Linville, 133 F.3d 1446, 45 USPQ2d 1374,

1376 (Fed. Cir. 1998); 15 U.S.C. § 1127. If Petitioner presents a prima facie case of

25 Section 45 of the Trademark Act, 15 U.S.C. § 1127, was amended, effective January 1, 1996,
to extend the minimum period of nonuse to three consecutive years to establish a prima facie
case. See Uruguay Round Agreements Act, Pub. L. No. 103-465, Section 521, 108 Stat. 4809,
4981-82 (1994).

- 14 -
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abandonment, the burden of production, i.e., going forward, then shifts to
Respondent, the party contesting the abandonment, to produce evidence of either
(1) use of the mark during the statutory period, or (2) an intent to resume use.
Cerveceria Centroamericana S.A. v. Cerveceria India Inc., 13 USPQ2d at 1312. The
burden of persuasion, however, always remains with Petitioner, the party asserting
abandonment, to prove it by a preponderance of evidence. Id. at 1309; Exec. Coach
Builders, Inc. v. SPV Coach Co., 123 USPQ2d at 1180.

Respondent’s mark CORAL GARDENS is registered for “real estate management
of condominium complexes” in Class 36 and for “providing temporary lodging services
in the nature of a condominium hotel complex”26 in Class 43. Petitioner contends that
Respondent has never provided those services noting that under Respondent’s
Bylaws it does not have the authority to provide such services.2” Respondent counters
that to the contrary it “has continuously and extensively used the CORAL GARDENS
mark in interstate and/or foreign commerce in connection with both ‘real estate
management of condominium complexes’ and ‘temporary lodging services in the

nature of a condominium hotel complex.”28

26 While the identification of Respondent’s services was amended in the August 22, 2008
Examiner’s Amendment to “Real estate management of condominium complexes” in Class 36
and “Providing temporary lodging services in the nature of a [sic] condominium hotel
complexes” in Class 43, the services identified in the Registration for Class 43 are “Providing
temporary lodging services in the nature of a condominium hotel complex.”

27 Petitioner’s Trial Brief p. 18-20 (62 TTABVUE 24-26).

28 Respondent’s Trial Brief p. 25 (63 TTABVUE 32) citing to: B. Rayment Decl. at 9 9, 24,
26, 28, 29, 31, Ex. J, L, (63 TTABVUE 4-5, 8-11, 114-132, 150-161); Respondent’s Notice of
Reliance, Ex. B, R. Lakhani Disc. Dep. pp. 67:11-71:19, 99:14-19, 106:9-22, 108:5-19; 115:15-
119:18 (562 TTABVUE 69-73, 78-80, 82-86); Petitioner’s Second Notice of Reliance, Ex. 7, R.
Lakhani Disc. Dep. pp. 78:6-81:19 (568 TTABVUE 16).

- 15-
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Apart from the conclusory testimony of Respondent’s witness, Brian Rayment,
that Respondent has used the CORAL GARDENS mark since the mark was
registered in the USPTO,29 the earliest documentary evidence Respondent submitted
to show its use of the CORAL GARDENS mark was the specimen filed in support of
its 8 & 15 Declaration of Use filed with the USPTO on December 21, 2013, just over
5 years after the registration date.3® The specimen (shown below) consists of a

screenshot from the website located at <coralgardensongracebay.com>:31

29 B. Rayment Decl. q 21 (63 TTABVUE 7) (“21. Since that time, the Stata [sic] has used and
continues to use its CORAL GARDENS mark in commerce in connection with real estate
management of condominium complexes and with providing temporary lodging services in
the nature of a condominium hotel complex.”).

30 “The acceptance of affidavits under Section 8, however, is an ex parte matter lying solely
within the discretion of the Commissioner of [Trademarks] and the exercise of such discretion
is manifestly not subject to review of this Board. Apart therefrom, however, the acceptance
of a Section 8 affidavit by the USPTO cannot serve to deprive a person who believes he is
damaged by the registration in question from exercising his right under Section 14 of the
Statute to attempt to cancel the registration in question on any of the grounds specified
therein, including, abandonment; and it is, moreover, not controlling on the Board in
determining the merits of such a petition on the facts adduced by the parties.” Sinclair v.
DEB Chemical Proprietaries Limited, 137 USPQ 161, 165 (TTAB 1963).

31 B. Rayment Decl. Exhibit L: December 21, 2013 Specimen (53 TTABVUE 150-161); R.
Lakhani Decl. Ex. 3 (49 TTABVUE 45-48). The specimens of use submitted for Classes 36
and 43 in connection with the §§ 8 & 15 Declaration of Use filed by Respondent are identical.

- 16 -
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Respondent identified its submission to the USPTO as the “[w]ebsite maintained by
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the registrant using the mark for the relevant goods and services.”32 However, on
December 21, 2013, the date appearing on the specimen (which is also the date it was
submitted to the USPTO), that website was neither owned nor controlled by
Respondent, but by Seagate (as discussed more fully below).

According to its Bylaws, Respondent’s duties are to “control, manage and
administer the Common Property for the benefit of all Proprietors . . . .”33 Mr.
Rayment, Respondent’s counsel and main witness, admits that the definition of
“Common Property” in the Bylaws does not include trademarks.3* He further admits
that nothing in the Bylaws refers to “trademarks specifically, but [refers to] personal
property, which would include trademarks.”®> Thus, Respondent argues that its
Bylaws authorize it to do all things reasonable and necessary to control, manage and

administer the Coral Gardens Resort, which necessarily includes providing resort

32 Rayment’s Decl. Exhibit L (53 TTABVUE 152-154); Lakhani Decl. Exhibit 3 (49 TTABVUE
45-48)

33 By-Laws of Respondent (and its predecessor): Proprietors of Strata Plan No. 36 Amended
By-Laws dated May 17, 2010 section 3.1.1 (unsigned) attached as Ex. A to B. Rayment Decl.
(63 TTABVUE 14-33, 22); White House Ltd. By-Laws dated September 11, 2005 section 2(a)
attached as Ex. N (63 TTABVUE 172-180, 173); Strata Plan No. 36 By-Laws dated June 27,
2003 section 3(a) attached as Ex. O (563 TTABVUE 181-194, 186).

34 B. Rayment Disc. Dep. p. 136:9-12 (561 TTABVUE 15).

35 Reading sections 3.1.1, 3.1.6 and 3.2.1 of its Bylaws together, Respondent contends they
provide for the use of other personal property in connection with the enjoyment of the
common property, “[wlhich taken together, gives” Respondent the right of ownership of the
trademark CORAL GARDENS. B. Rayment Disc. Dep. pp. 135:11-137:9 (51 TTABVUE 15);
see sections 3.1.1 (“Control, manage and administer the Common Property for the benefit of
all Proprietors;”), 3.1.6 (“Do all things reasonable and necessary for the enforcement of the
By-laws and the control, management and administration of the Common Property;”) and
3.2.1 (“Purchase, hire or otherwise acquire personal or other property for use by Proprietors
in connection with their enjoyment of Common Property;”).

- 18-
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management36 and temporary lodging services for the condominium complex in
connection with its CORAL GARDENS mark.37

Although section 3.2.1 of the Bylaws provides that Respondent “Purchase, hire or
otherwise acquire personal or other property for use by Proprietors in connection with
their enjoyment of Common Property,” the intent and scope of this language is not
clear. Even if Respondent’s Bylaws extend to real estate management of a
condominium complex and providing temporary lodging services in the nature of a
condominium hotel complex, the question that must be decided 1s whether
Respondent provided such services in commerce, including U.S. commerce or
commerce between the U.S. and a foreign country.

Beginning in 2011, Seagate began to perform two different roles with respect to
the Coral Gardens condominium complex for which it used the CORAL GARDENS
name. It provided common-area property management services for Respondent, the
condominium’s homeowners’ association, and separate rental management services
to some of the individual unit owners.38

Respondent approached Seagate about providing property management services
for the common areas of the Coral Gardens resort and on October 1, 2011, entered

into a management agreement entitled “Coral Gardens Strata #36 Management

36 Respondent’s Trial Brief pp. 1, 20, 24-25, 32, 41 (63 TTABVUE 8, 27, 31-32, 39, 48).
Although Respondent describes part of the services it renders as “providing resort
management” services, the services listed in its registration are “real estate management of
condominium complexes.”

37 Respondent’s Trial Brief pp. 24-25 (63 TTABVUE 31-32).
38 R. Lakhani Decl. 49 1, 2 (49 TTABVUE 2).
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Agreement” with Seagate for Seagate to provide services for the common property
including “maintaining and repairing the common areas of the Condominium,
making arrangements for providing utilities for the common areas, and providing
staff to manage and maintain the common areas, collect homeowners’ association
dues, obtain insurance for the common areas, and providing a budget and monthly
financial statements for these services.”3® Seagate received compensation directly
from Respondent for these services.40 Notably, that Agreement makes no mention of
“temporary lodging services” or “real estate management services” stating that it
relates to managing the “Common Property”:

WHEREAS:

(1) The Corporation owns and is responsible for the
operation and management of the Common Property on
behalf of the Members of the Corporation, and

(11) The Corporation desires to employ the Management
Company to Manage the Common Property*!. . ..

Additionally, section 3.16 of the Management Contract provides that:

[Respondent] has approved the Management Company to
also serve as the primary Rental Management Company
representing various individual owners and has
encouraged owners to participate in the Management
Company’s Rental Operation.42

39 R. Lakhani Decl. Ex. 2 (49 TTABVUE 23-36). According to the testimony, Respondent and
Seagate entered into Management Agreements for Coral Gardens from 2011 through June
30, 2016. See unexecuted copy of Management Agreement dated July 1, 2014 (53 TTABVUE
140-148).

40 B. Rayment Decl. Ex. H (53 TTABVUE 9, 52-65); R. Lakhani Decl. § 10 (49 TTABVUE 4-
5).

41 R. Lakhani Decl. Ex. 2 (49 TTABVUE 24).
42 Id. at 26.
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Notably, nothing in the Management Agreement establishes that Respondent has
control over or involvement with the rental or management of the condo units or
providing temporary lodging. Neither does the Management Agreement set forth any
requirements, obligations or activities for Seagate in connection with the rental or
management of the condo units or temporary lodging. Despite that, Respondent
contends that it licensed Seagate in the Management Agreement to use the CORAL
GARDENS mark in connection with the rental and management services.43 Contrary
to Mr. Rayment’s unsupported testimony44 though, there is no evidence of a written
or oral license of the CORAL GARDENS mark to Seagate. Moreover, the
Management Agreement is completely silent about the use of the CORAL GARDENS
mark in the United States or in commerce between the United States and a foreign
country.

Respondent also points to the language in section 12 of the Management
Agreement entitled “Intellectual Property Rights” which states that Seagate, i.e., the

<«

“Management Company,” “understands and agrees that the Corporation owns the

»

‘Coral Gardens’ trademark and all rights pertinent thereto, . ...”:

The Management Company shall not use the name, trade
name, trade mark, service mark, or other identifying logo

43 Respondent’s Trial Brief p. 27 (63 TTABVUE 34).

44 B, Rayment Decl. § 26 (63 TTABVUE 9): “. . . The <www.coralgardensongracebay.com>
website was registered and was maintained by Seagate Management in accordance with the
Agreement with the Stata [sic]. . . . Seagate Management was a licensee of Stata’s [sic]
CORAL GARDENS mark and operated and managed the Coral Gardens condominiums in
the Turks and Caicos Islands under the Stata’s [sic] direction and control in connection with
its real estate management and temporary lodging services of the condominiums. Seagate
Management Company’s status as manager was extended through July 2016, with the same
applicable covenants concerning protection of the Strata’s intellectual property.”
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or intellectual property right of the Corporation in any
manner or for any purpose without the Corporation’s prior
written approval which shall be in the sole and absolute
discretion of the Corporation and/or Committee.

The Management Company understands and agrees that
the Corporation owns the “Coral Gardens” trademark and
all rights pertinent thereto, including the names “Coral
Gardens on Grace Bay” and “Coral Gardens Resort” and
the domain names “coralgardens.com” and “coral
gargdensongracebay.com”. Management Company shall
cease use of such trademarks upon the request of the
Corporation.45

However, the Management Agreement does not define the trademark rights
mentioned in the Agreement and does not address Seagate’s use of the mark other
than to mention Seagate “shall cease use of such trademarks upon the request of the
Corporation.” Further, Seagate’s acknowledgment in a management agreement of
Respondent’s purported intellectual property rights does not serve to confer such
rights upon Respondent or otherwise create rights to which Respondent is not
entitled.

More importantly, the work to be provided by Seagate under the Management
Agreement was to manage the Common Property in the Turks and Caicos Islands.
Section 17 of the Management Agreement entitled Governing Law and Jurisdiction
states that the “laws of the Turks and Caicos Islands shall be the governing law of
this Agreement . . ..” Therefore, to the extent that any trademark rights are covered
under that Agreement they must necessarily be limited to rights provided under the

laws of the Turks and Caicos Islands.

45 B, Rayment Decl. Ex. H (63 TTABVUE 9, 59).
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Also in 2011, Seagate entered into contracts with some of the unit owners at Coral
Gardens to provide rental management services for their units.46 Additionally, it
purchased all right, title and interest to the website hosted at
<coralgardensongracebay.com> used by the prior rental management company to
rent out units on behalf of the unit owners. Seagate used the CORAL GARDENS
name and the <coralgardensongracebay.com> domain name on behalf of unit owners
between 2011 and 2016. Seagate did not operate and manage the Coral Gardens
condos under Respondent’s direction and control in connection with real estate
management and temporary lodging services of the condos. Seagate never requested
permission from Respondent to use CORAL GARDENS in connection with the
separate rental management services it provided to the unit owners; and Respondent
never objected to Seagate’s use of CORAL GARDENS nor provided any written
approval for such use of CORAL GARDENS by Seagate.*7

“Though the [management] agreement between Seagate and [Respondent] claims
that [Respondent] owns the ‘coralgardensongracebay.com’ domain name, Seagate
used this domain name exclusively for hosting its website promoting its rental
management services provided to individual unit owners, and never used it in

connection with property management services, or any other services, provided to, or

46 R. Lakhani Decl. q 8 (49 TTABVUE 4).
47 R. Lakhani Decl. |9 13, 14 (49 TTABVUE 5-6).

- 923-



Case 1:19-cv-01313-RDA-JFA Document 1-4 Filed 10/15/19 Page 24 of 29 PagelD# 69

on behalf of, [Respondent].”48 Tellingly, Respondent subsequently offered to purchase
the website from Seagate, but ultimately rejected Seagate’s asking price.49
Respondent admits that it had no say in how the unit owners rented their units.
The unit owners were free to rent out their condominium units as they wished,
whether on their own or by contracting with Seagate, or Petitioner, or any other third
party of the unit owner’s own choosing.?° Respondent also admits that the individual
unit owners were free to describe their unit in advertisements as “being at Coral
Gardens.”! Mr. Lakhani, an owner and officer of Seagate,2 confirms that all rental
management services that Seagate provided were on behalf of the individual unit
owners.53 Despite the foregoing, Respondent relies on Seagate’s use of CORAL

GARDENS, maintaining that Seagate was the only third-party it “licensed” to use

48 R. Lakhani Decl. § 14, 15 (49 TTABVUE 5-6).

49 R. Lakhani Decl. 9 15-16, 19 (49 TTABVUE 6-8) (“this website [<coralgardensongrace-
bay.com>] was controlled and operated exclusively by Seagate, not Strata 36, and was used
solely in connection with the rental management services that Seagate, located in Turks and
Caicos, provided to unit owners, which were typically Turks and Caicos corporations,
regarding condominium units located in Turks and Caicos.”). As Mr. Lahkani observed, the
current website [that Respondent now asserts ownership of] hosted at
<coralgardensongracebay.com> appears to be a single-page placeholder.

50 Trial Ex. 1, B. Rayment Disc. Dep. p. 119:6-10, 128:14-16, 129:19-130:4, 135:7-10, 243:19-
24 (51 TTABVUE 12-15, 30).

51 Trial Ex. 1, B. Rayment Disc. Dep. p. 244:22-24. (561 TSDR 30).

52 Lakhani Decl. § 1 (49 TTABVUE 2); Trial Ex. 1, B. Rayment Disc. Dep. pp. 238:23-239:3
(561 TTABVUE 29).

53 Lakhani Decl. 99 8, 13, 21 (49 TTABVUE 4-5, 8) (“At no time did Seagate provide rental
management services to Strata 36. Seagate always provided rental management services to
individual unit owners.”).
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the CORAL GARDENS mark in connection with unit rentals and real estate
management services.54

Respondent contends that it and its “authorized users” advertise and take
reservations for “its lodging and resort management services from U.S. customers”
citing to the testimony of Messrs. Rayment and Lakhani in support.5> However, Mr.
Rayment’s vague testimony fails to identify Respondent’s “authorized users” or how
they advertised and took reservations for its lodging and resort management services
and is not supported by any documentary evidence. Mr. Lakhani’s testimony denies
that his company was an “authorized user” or “licensee” of Respondent for lodging
and resort management services. Indeed, the Management Agreement between
Respondent and Seagate does not support that Seagate was a licensee.?¢

Mr. Lakhani testified that his company, Seagate, provided maintenance, upkeep
and day-to-day operational services to Respondent pursuant to the Management
Agreement. Seagate also provided separate services to the individual unit owners to

assist them in renting out their units,57 including placing ads for Coral Gardens at

54 According to Petitioner, this so-called license “is a fiction that exists only in Rayment’s
mind.” Petitioner’s Reply Brf. (64 TTABVUE 8).

55 Respondent’s Trial Brief p. 25 (63 TTABVUE 32).

56 The Management Agreements between Respondent and Seagate (see Ex. H October 1, 2011
Coral Gardens Strata #36 Management Agreement (53 TTABVUE 53-65), Ex. K (53
TTABVUE 140-148); R. Lakhani Decl. Ex. 2 (49 TTABVUE 23-36)) contains language in
section 3.16 which says Strata “approve[s] the Management Company [Seagate] to also serve
as the primary Rental Management Company representing various individual owners and
has encouraged owners to participate in the Management Company’s Rental Operation[s].”
This language falls short of making Seagate an “authorized user” or “licensee” of the CORAL
GARDENS mark.

57 Ex. B R. Lakhani Disc. Dep. pp. 50:13-16, 60:2-15, Ex. No. 7 (562 TTABVUE 66-67, 114-
126).
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Grace Bay units on TripAdvisor and Expedia, VRBO5® and other wholesalers.?9
Respondent could not dictate to unit owners that they use a rental management
company nor could it say which rental management company they could use.f0 There
1s sufficient evidence of record that contradicts Respondent’s conclusory and
unsupported testimony. Thus, we are unable to conclude that Respondent used the
mark CORAL GARDENS based on the unduly vague testimony of its primary witness
which is insufficient to establish its use of the mark in commerce for the five years
since it was registered in the U.S.

Respondent has not identified “a single document showing a reservation taken by
it or its purported authorized users — no email confirmation, receipt, invoice, bank
statement, or contract — and does not show a single dollar of rental revenue passing
through Respondent’s accounts;”’61 nor has Respondent produced evidence showing
that any of the rental listings, or the accounts used to post them, were owned or
operated by or on behalf of Respondent during the first five years after the issuance
of its U.S. registration. Respondent has not produced any evidence showing its
management of unit rentals on behalf of the unit owners or that it provided temporary

lodging services during the five year time period beginning from its registration date.

58 As described by Mr. Rayment, VRBO stands for “vacation rental by owner,” a homeowners
website that can be used to rent condos or homes. Trial Ex. 1, 10/14/15 B. Rayment Disc. Dep.
pp. 114:10-117:13, 134:23-135:2 (561 TTABVUE 11, 15).

59 Ex. R. Lakhani Disc. Dep. pp. 64:7-23, 67:14-68:24, 70:5-71:23, 78:6-21, (62 TTBVUE 68-
70, 72-74).

60 Trial Ex. 1, 10/14/15 B. Rayment Disc. Dep. pp. 129:19-130:4, 135:7-10 (51 TTABVUE 13-
15); R. Lakhani Decl. 48 (49 TTABVUE 4).

61 Petitioner’s Reply Brf. (64 TTABVUE 7).
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Moreover, inasmuch as the condo units are not part of the Coral Gardens “Common
Property,” Respondent’s Bylaws do not authorize Respondent to engage in such
activities.62

Here, not only is the testimony of Respondent’s witness, Mr. Rayment, regarding
Respondent’s use of the CORAL GARDENS mark in the five years after it was
registered conclusory and unsupported by any meaningful documentary evidence, it
1s contradicted by the testimony of another key trial witness. The testimony “should
not be characterized by contradictions, inconsistencies, and indefiniteness but should
carry with it conviction of its accuracy and applicability.” B.R. Baker Co. v. Lebow
Bros., 150 F.2d 580, 66 USPQ 232, 236 (CCPA 1945); Exec. Coach Builders, Inc. v.
SPV Coach Co., 123 USPQ2d at 1184; Nationstar Mortg. LLC v. Ahmad, 112 USPQ2d
1361, 1372 (TTAB 2014). Other than the vague conclusory testimony of Mr. Rayment
lacking in factual detail, there is no evidence of Respondent’s use of the mark for the
first five years after it received its U.S. Registration.

Proof of non-use of a mark for three consecutive years constitutes prima facie
evidence of abandonment. 15 U.S.C. § 1127. See also On-line Careline Inc. v. Am.

Online Inc., 56 USPQ2d at 1476 (“The party seeking cancellation establishes a prima

62 Respondent’s Trial Brief pp. 24-25 (63 TTABVUE 31-32). Respondent provides no support
for its contention that its Bylaws authorize it to “provid[e] resort management and temporary
lodging services.” Respondent’s Trial Brief p. 24 (63 TTABVUE 31-32) citing Rayment Decl.
at 9 6 (63 TTABVUE 3) (Y 6 of the Rayment Decl. does not support that Respondent is
authorized to provide such services). Respondent is only authorized to purchase or otherwise
acquire personal or other property for use by the proprietors. See Rayment Decl. Exhibit A
May 17, 2010 By-Laws (63 TTABVUE 25) (“3.2 The Corporation may, unless expressly
precluded by a vote of a majority of owners: 3.2.1 Purchase, hire or otherwise acquire personal
or other property for use by Proprietors in connection with their enjoyment of Common
Property . ...”).
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facie case of abandonment by showing proof of nonuse for three consecutive years.”);
Yazhong Investing Ltd. v. Multi-Media Tech. Ventures, Ltd., 126 USPQ2d 1526, 1532
(TTAB 2018). A presumption of abandonment based on three years nonuse may be
invoked against a § 44(e) registrant who never begins use of the mark or who
discontinues using the mark. City Nat’'l Bank v. OPGI Management GP Inc./Gestion
OPGI Inc., 106 USPQ2d 1668, 1678 (TTAB 2013); Saddlesprings, Inc. v. Mad Croc
Brands, Inc., 104 USPQ2d 1948 (TTAB 2012); see also Imperial Tobacco Ltd. v. Philip

Morris Inc., 14 USPQ2d at 1395.

B. Conclusion

The vague and indefinite testimony of Mr. Rayment that since the time the
CORAL GARDENS mark was registered Respondent “has used and continues to use
its CORAL GARDENS mark in commerce”’® falls short of showing that it used the
mark for the services identified in the Registration during the five year period from
the December 16, 2008 registration date through the December 21, 2013 filing date
of the §§ 8 & 15 Declaration. Respondent’s reliance on Seagate’s use of the CORAL
GARDENS mark to satisfy the use requirement is misplaced. Although nonuse of
Respondent’s mark for 3 consecutive years is prima facie evidence of abandonment,
there is no proof of Respondent’s use of the mark in connection with the services

recited in the Registration during the first five years from its registration date. Nor

63 Rayment Decl. § 21 (63 TTABVUE 7). Moreover, the evidence offered by Mr. Rayment from
Facebook, Trip Advisor and Expedia provided in Exhibit J (563 TTABVUE 114-132), is dated
July 10, 2017 which is outside of the five year period from the date of its CORAL GARDENS
registration.
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has Respondent established specific activities undertaken during this period of
nonuse or special circumstances which negate an intent not to resume use or excuse
nonuse as to the services identified in its Registration. Thus, Respondent has

abandoned the CORAL GARDENS mark. In view thereof, we need not reach the other

grounds for cancellation.64

Decision: The Petition for Cancellation is granted, and Registration No. 3546491

will be cancelled in its entirety. Petitioner’s remaining claims are dismissed as moot.

64 “Like the federal courts, the Board has generally used its discretion to decide only those
claims necessary to enter judgment and dispose of the case. . . . More specifically, the Board’s
determination of registrability does not require, in every instance, decision on every pleaded
claim.” Multisorb Tech., Inc. v. Pactiv Corp., 109 USPQ2d 1170, 1171 (TTAB 2013); Yazhong
Investing Ltd. v. Multi-Media Tech Ventures, Ltd., 126 USPQ2d at 1540.
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UNITED STATES PATENT AND TRADEMARK OFFICE

Trademark Trial and Appeal Board

Reef Residences Resort Management Ltd.

The Proprietors, Strata Plan No. 36

Cancellation No. 92059352
Registration No. 3546491

On Request for Reconsideration

Marc H. Trachtenberg of Greenberg Traurig LLP,
for Petitioner, Reef Residences Resort Management Ltd.

Shawn M. Dellegar of Crowe & Dunlevy PC,
for Respondent The Proprietors, Strata Plan No. 36.

Before Cataldo, Kuczma and Greenbaum,
Administrative Trademark Judges.

Opinion by Kuczma, Administrative Trademark Judge:

On September 24, 2018, the Board issued a final decision (the “Final Decision”)

granting Reef Residences Resort Management Ltd.’s (“Petitioner”) Petition to Cancel
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The Proprietors, Strata Plan No. 36’s (“Respondent”) Registration No. 3546491 on the
ground of abandonment under Section 14 of the Trademark Act, 15 U.S.C. § 1064(3).

I. Motion for Reconsideration of Final Decision

Respondent timely filed a Motion for Reconsideration of Final Decision and
Petitioner has timely filed its Response. 37 C.F.R. § 2.129(c). “[T]he premise
underlying a request for ... reconsideration ... is that, based on the evidence of record
and the prevailing authorities, the Board erred in reaching the decision it issued. The
request may not be used to introduce additional evidence, nor should it be devoted
simply to a reargument of the points presented in the requesting party’s brief on the
case. Rather, the request normally should be limited to a demonstration that, based
on the evidence properly of record and the applicable law, the Board’s ruling is in
error and requires appropriate change.” TRADEMARK TRIAL AND APPEAL BOARD
MANUAL OF PROCEDURE (“TBMP”) § 543 (June 2019).

In its Motion, Petitioner requests reconsideration on three aspects of the Decision
“In light of the new arguments and cases Respondent presents.”! Respondent asserts
the Board committed error by: 1) making a finding that Respondent has no rights in
the mark where Respondent’s rights are incontestable; 2) failing to consider
corroborating testimony regarding Respondent’s use and licensing of the mark; 3)

shifting the burden to Respondent to prove use of the mark and failing to consider

167 TTABVUE 1.
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Respondent’s intent to use the mark. We address each of these grounds keeping in

mind the underlying premise for a reconsideration request.

A. Did Respondent Rightfully License Use of the Incontestable Registered
CORAL GARDENS Mark Thereby Avoiding Abandonment?

Based on its statutory rights in its registered CORAL GARDENS mark under 15
U.S.C. § 1115(b),2 Respondent argues that “the Board should have presumed that
Respondent had the right and authority to license the use of the trademark to
Seagate. . .. Instead, it made findings that Respondent does not really own any rights
in the mark for the services listed in the Registration. . . . If the Board had correctly
presumed Respondent’s ownership and right to use the mark for the goods and

services listed in the Registration, there 1is sufficient evidence to support

215 U.S.C. 1115(b):

To the extent that the right to use the registered mark has
become incontestable under section 1065 of this title, the
registration shall be conclusive evidence of the validity of the
registered mark and of the registration of the mark, of the
registrant’s ownership of the mark, and of the registrant’s
exclusive right to use the registered mark in commerce. Such
conclusive evidence shall relate to the exclusive right to use the
mark on or in connection with the goods or services specified in
the affidavit filed under the provisions of section 1065 of this
title, or in the renewal application filed under the provisions of
section 1059 of this title if the goods or services specified in the
renewal are fewer in number, subject to any conditions or
limitations in the registration or in such affidavit or renewal
application. Such conclusive evidence of the right to use the
registered mark shall be subject to proof of infringement as
defined in section 1114 of this title, and shall be subject to the
following defenses or defects:

(1) That the registration or the incontestable right to use the
mark was obtained fraudulently; or

(2) That the mark has been abandoned by the registrant; or . . .
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Respondent’s use of the mark in the U.S.”3 Respondent is essentially arguing that it
has a statutory right in the CORAL GARDENS mark that cannot be challenged.
However, as set forth in the Decision, Respondent’s incontestable Registration can be
challenged on the ground of abandonment, and as ultimately found, Respondent
abandoned the CORAL GARDENS mark.4
Respondent next contends that § 3.16 of the Management Agreement includes

language stating “approval” of Seagate as the Rental Management Company “to
provide rental and property management services to the individual owners.”>
However, the language of 3.16, merely states:

The Corporation has approved the Management Company

to also serve as the primary Rental Management Company

representing various 1individual owners and has

encouraged owners to participate in the Management
Company’s Rental Operation.¢

As explained on pp. 19-20 of the Decision, the Management Agreement between
Respondent and Seagate allowed Seagate to provide services for managing the
“Common Property;” there is no mention in the Management Agreement of the
“temporary lodging services” or “real estate management services” identified in

Respondent’s Registration. Contrary to Respondent’s argument, § 3.16 of the

3 Respondent’s Request for Reconsideration p. 3 (67 TTABVUE 4). Respondent argued that
the Board “made findings that Respondent does not really own any rights in the mark for the
goods and services listed in the Registration.” However, Respondent’s Registration No.
3546491 1s a Service Mark registration which does not list any goods.

166 TTABVUE 28-29.
5 Respondent’s Request for Reconsideration p. 4 (67 TTABVUE 5).

6 See Declaration of Brian J. Rayment, Exhibit H, Coral Gardens Strata #36 Management
Agreement § 3.16 (53 TTABVUE 55).
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Management Agreement does not include language stating an approval of Seagate as
the Rental Management Company to provide “rental and property management
services to the individual owners,” much less the “temporary lodging services” or “real
estate management services” identified in the Registration.”

Respondent’s argument relating to § 12 of the Management Agreement was
addressed in the Decision.8 Section 12 of the Management Agreement provides that
Seagate should not use any of Respondent’s trademarks without prior written
approval. Thus, the Management Agreement does not support that Respondent
licensed, directly or impliedly, use of the CORAL GARDENS mark in connection with
the services identified in the Registration. Respondent has not identified anything
that shows the Board erred in reaching its decision; rather, Respondent disagrees
with the decision reached.

Turning to its use of the CORAL GARDENS mark, Respondent raises a new
argument that an implied license with Seagate constitutes use of the CORAL
GARDENS mark. Specifically, Respondent contends that the language of the
Management Agreement between Respondent and Seagate, and the conduct of the
parties, “supports” that there is at least an implied license and thus, it did not
abandon its rights in its registered mark.% Inasmuch as Respondent never raised this

before, it is a new issue. Raising this issue at this late stage deprived Petitioner of

7 Respondent’s Request for Reconsideration p. 4 (67 TTABVUE 5).
8 Decision p. 22 (66 TTABVUE 22).
9 Respondent’s Request for Reconsideration pp. 4-5 (67 TTABVUE 5-6).
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the opportunity to take discovery related thereto. Even if this issue were to be
considered, Respondent has not cited any case law in support of its attempt to prove

the existence of U.S. trademark rights utilizing the “implied license” doctrine.10

B. Did the Board Err in Failing to Consider Corroborating Testimony That
Supported Respondent’s Use of the Mark?

Respondent argues that the Board ignored the deposition testimony of Rahul
Lakhani which allegedly corroborates Mr. Rayment’s belief that Respondent used the
CORAL GARDENS mark.!! Inasmuch as Respondent objected to the Declaration of
Mr. Lakhani when it filed its Trial Brief, characterizing it as “a literal flip-flop of his
deposition testimony” and requested that it be stricken in its entirety or given little
to no weight by the Board, it is simply rearguing the objections it already made in its
Trial Brief.12 Selected portions of the deposition testimony of Mr. Lakhani were

submitted into the record.!3 As the Decision states, all of the evidence of record,

10 Petitioner’s Response to Respondent’s Request for Reconsideration p. 6 (68 TTABVUE 8).
11 Respondent’s Request for Reconsideration p. 1-2, 9-11 (67 TTABVUE 2-3, 10-12).
12 Respondent’s Trial Brief pp. 7-9, 13 (63 TTABVUE 14-16, 20).

13 The portions of the deposition that were submitted into the record were from a discovery
deposition of Rahul Lakhani taken in connection with a lawsuit filed in the U.S. District
Court for the Northern District of Illinois, The Properties of Strata Plan No. 36 (a Turks and
Caicos corporation) v. Coralgardens.com (a domain name registered in Illinois), No. 13 CV
8669; see 52 TTABVUE 63-88, 58 TTABVUE 15-22, 59 TTABVUE Confidential Filed Under
Seal. The Lakhani deposition testimony submitted into the record includes only selected
portions of the testimony. While it is not necessary that the entire copy of his deposition
transcript be submitted into the record, the portions submitted should include a sufficient
portion of the testimony so that a third party reading the deposition testimony has a thorough
understanding of the testimony. Without having the entire transcript regarding certain
topics covered in the deposition, it is difficult to assess the significance of some of the
testimony submitted. Additionally, in this case, Respondent could have taken a testimony
deposition of Mr. Lakhani after Petitioner filed Mr. Lakhani’s Declaration, and elected not to
do so.
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including the portions of Mr. Lakhani’s deposition transcript that were in the record,
was considered together with any objections and responses. Testimony from Mr.
Lakhani’s discovery deposition was cited at pp. 15, 25 and 26 of the Decision.14 The
Board accorded whatever probative value the deposition testimony merited in
reaching its determination.15

Respondent also challenges the Board’s observation in the Decision arguing that
“any trademark rights addressed in the Management Agreement are only covered
under the laws of the Turks and Caicos because the Management Agreement is
governed by the law of Turks and Caicos, is misplaced and clearly erroneous.”16
Inasmuch as the work contracted for under the Management Agreement was for
Seabrook to manage the Common Property located in the Turks and Caicos Islands
it is the laws of the Turks and Caicos Islands that would be applicable to the use of
any trademarks in connection with the work to be performed pursuant to the
Agreement.17

Lastly, while Respondent contends “there is supporting evidence showing

Respondent’s management of unit rentals on behalf of owners and providing

14 Decision at pp. 15 n.28, 25 n.57 and 26 n.59 (66 TTABVUE 15, 25-26) citing to 10/14/2015
R. Lakhani Discovery Deposition at 52 TTABVUE 69-73, 78-80, 82-86; 52 TTABVUE 66-67,
114-126; 58 TTABVUE 16; and 52 TTBVUE 68-70, 72-74.

15 Decision pp. 2-3 (66 TTABVUE 2-3).

16 Respondent’s Request for Reconsideration pp. 7-8 (67 TTABVUE 8-9); Decision at p. 22 (66
TTABVUE 22).

17 Additionally, the Management Agreement confirms that the laws of the Turks and Caicos
Islands govern the Agreement. See Declaration of Brian J. Rayment, Exhibit H Coral
Gardens Strata #36 Management Agreement, § 18 (53 TTABVUE 60).
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temporary lodging services,” the evidence cited does not support such contention.18
Neither the Declarations of Joe Wheeler, Mike Revell, Kenneth Jones, nor the
discovery deposition testimony of Charlotte Athy and Rahul Lakhani, are related to

Respondent’s management of unit rentals at Coral Gables.19

C. Did the Board Err in Shifting the Burden of Proving Use to Respondent
and Ignoring Evidence of Intent to Use?

Respondent argues that there is sufficient evidence in the record of its intent to
use the mark, which it asserts is clear from the testimony of Respondent’s witness,
Brian Rayment, and Seagate’s representative, Rahul Lakhani, and of Respondent’s
continuous use of the mark in the U.S. for the “goods and services recited in the
Registration.”?0 Thus, Respondent contends that the Board erred in shifting the

burden to Respondent to prove use and intent to use Respondent’s mark.

18 Respondent’s Motion for Reconsideration at p. 11 (67 TTABUVE 12) citing Wheeler Decl.
at 99 1-2 (65 TTABVUE 2); Revell Decl. at 9 1-2 (566 TTABVUE 2); Jones Decl. at 49 1-2 (57
TTABVUE 3); Exhibit 2, Athy Dep. at 30:4-8 (51 TTABVUE 70); Exhibit B, Dep. R. Lakhani
50:9-24 (52 TTABVUE 66). For example, Respondent argues “Mr. Lakhani testified that
Seagate had an average annual revenue of ‘give or take a million dollars’ primarily from the
rental of units on behalf of Respondent.” But, Mr. Lakhani did not testify that the rental of
the units were on behalf of Respondent. See Dep. R. Lakhani 50:9-24 (52 TTABVUE 66).

19 55-57 TTABVUE; Discovery Deposition of Charlotte Athy taken in connection with a
lawsuit filed in the U.S. District Court for the Northern District of Illinois, The Properties of
Strata Plan No. 36 (a Turks and Caicos corporation) v. Coralgardens.com (a domain name
registered in Illinois), No. 13 CV 8669, Petitioner’s Exhibit No. 2 (51 TTABVUE 65-84) and
Petitioner’s Exhibit No. 6 (68 TTABVUE 10-13); Discovery Deposition of Rahul Lakhani
taken in connection with a lawsuit filed in the U.S. District Court for the Northern District
of Illinois, The Properties of Strata Plan No. 36 (a Turks and Caicos corporation) v.
Coralgardens.com (a domain name registered in Illinois), No. 13 CV 8669, Petitioner’s
Exhibit B (562 TTABVUE 62-88), Petitioner’s Exhibit 7 (68 TTABVUE 14-22) and (Filed
Under Seal 59 TTABVUE 3-10).

20 Respondent’s Request for Reconsideration p. 11-12 (67 TTABVUE 12-13).
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As Respondent acknowledges, the Decision recognizes that Petitioner bears the
burden of proving abandonment by a preponderance of the evidence. The Board never
shifted “the burden to Respondent to prove that it owned the mark and that there
was a license between Seagate and Respondent.”21

Respondent contends that “it is incontestable that Respondent owns the mark and
any finding otherwise is contrary to statute.” Under § 15 of the Trademark Act a
registration becomes incontestable after five years except on a ground for which an
application to cancel may be filed at any time, including for abandonment. 15 U.S.C.
§ 1065. The Decision found that Respondent abandoned its rights in the mark
pursuant to § 14(3) of the Trademark Act, 15 U.S.C. § 1064(3).

Under Section 45 of the Trademark Act, 15 U.S.C. § 1127, a mark 1s considered
abandoned when “its use has been discontinued with intent not to resume such use”
and shall be deemed to be abandoned if the following occurs:

(1) When its use has been discontinued with intent not to
resume such use. Intent not to resume may be inferred

from circumstances. Nonuse for 3 consecutive years
shall be prima facie evidence of abandonment. ...

15 U.S.C. § 1127.

Respondent argues that Petitioner ignored the requirement of proving that
Respondent had no intent to resume use of the mark citing Crash Dummy Mouvie,
LLC v. Mattel, Inc., 601 F.3d 1387, 1391, 94 USPQ2d 1315, 1316 (Fed. Cir. 2010). The

Crash Dummy case does not stand for the proposition that Petitioner must prove

21 Id. p. 11 (67 TTABVUE 12).
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Respondent had no intent to resume use of the mark (presuming that Respondent
had used the mark at all). To the contrary, Crash Dummy cites to 15 U.S.C. § 1127
which states “[n]Jonuse for 3 consecutive years shall be prima facie evidence of
abandonment.” 94 USPQ2d at 1316. “Establishing a prima facie case ‘eliminates the
challenger’s burden to establish the intent element of abandonment as an initial part
of [his] case,’ creating a rebuttable presumption that the trademark owner has
abandoned the mark without intent to resume use. The burden then shifts to the
trademark owner to produce evidence that he either used the mark during the
statutory period or intended to resume use.” On-Line Careline, Inc. v. Am. Online,
Inc., 229 F.3d 1080, 56 USPQ2d 1471, 1476 (Fed. Cir. 2000) (“The party seeking
cancellation establishes a prima facie case of abandonment by showing proof of
nonuse for three consecutive years.”); Yazhong Investing Ltd. v. Multi-Media Tech.
Ventures, Ltd., 126 USPQ2d 1526, 1532 (TTAB 2018); Crash Dummy Mouvie v. Mattel,
94 USPQ2d at 1316. A presumption of abandonment based on three years nonuse
may be invoked against a § 44(e) registrant, like Respondent, who never begins use
of the mark or who discontinues using the mark. City National Bank v. OPGI
Management GP Inc./Gestion OPGI Inc., 106 USPQ2d 1668, 1678 (TTAB 2013);
Saddlesprings, Inc. v. Mad Croc Brands, Inc., 104 USPQ2d 1948, 1950 (TTAB 2012).
See also, Imperial Tobacco Ltd. v. Philip Morris Inc., 899 F.2d 1575, 14 USPQ2d 1390,
1395 (Fed. Cir. 1990).

Respondent contends “there 1s sufficient evidence of use of the mark in commerce

for the first five years after it was registered in the U.S. such that Petitioner has not

- 10 -
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met its burden by a preponderance of the evidence to prove non-use.”?2 The “sufficient
evidence” Respondent points to is evidence it argues supports the existence of a
license agreement between Respondent and Seagate. As set forth above, as well as in
the Decision, there is no evidence of a license agreement between Respondent and
Seagate covering the services identified in the Registration.

Respondent has not shown that either it or an authorized licensee used the mark
in connection with the services cited in the Registration during the five years
following its registration date. Nor has Respondent provided evidence of specific
activities it undertook during the time of nonuse or special circumstances which
negate an intent not to resume use or excuse nonuse as to the services identified in
its Registration.

In view of the foregoing, Respondent failed to rebut the presumption of
abandonment, which was its burden after Petitioner established a prima facie case of
abandonment. Cerveceria Centroamericana, S.A. v. Cerveceria India, Inc., 892 F.2d
1021, 13 USPQ2d 1307, 1313 (Fed. Cir. 1989) (“When no evidence of intent to resume
use 1s offered for a period of proven nonuse . . . [the] TTAB certainly may conclude
the registrant has not met his burden of production, and thus has failed to rebut the
presumption of abandonment.”). Therefore, Petitioner has met its burden of proof by
the preponderance of evidence. See Martahus v. Video Duplication Serv., Inc., 3 F.3d
417, 27 USPQ2d 1846, 1850 (Fed. Cir. 1993); Cerveceria Centroamericana v.

Cerveceria India, 13 USPQ2d at 1310.

22 Respondent’s Request for Reconsideration p. 11 (67 TTABVUE 12).

-11 -
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D. Conclusion

Respondent obviously disagrees with the Board’s Decision but has pointed to no
error in our analysis. We have carefully reviewed Respondent’s arguments, which
consist of re-argument of points previously raised and addressed in our Decision and
impermissible new arguments not asserted at trial. Based on the evidence of record
and the prevailing authorities, we are not persuaded that the Board erred in reaching
the decision it issued.

Decision: Respondent’s Motion for Reconsideration is denied and the final decision
entered on September 14, 2018 is affirmed.23 Therefore, the Petition for Cancellation
is granted on the ground of abandonment and in view thereof, Registration No.

3546491 will be cancelled in due course.

23 The parties will note that neither Trademark Rule 2.129(c), 37 C.F.R. 2.129(c), nor any of
the other rules of practice applicable to Board proceedings contemplate a second request for
reconsideration of a final decision in a Board inter partes case. In view thereof, any further
motion for reconsideration or the equivalent will be given no consideration.

-12-
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