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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD  

REEF RESIDENCES RESORT )        Mark: CORAL GARDENS 

MANAGEMENT, LTD, a Turks and Caicos ) Registration No. 3,546,491 

limited liability company, )        Cancellation No. 92059352 

) 

Petitioner, ) 

) 

v. ) 

) 

THE PROPRIETORS, STRATA PLAN )        

NO. 36, a Turks and Caicos corporation, )        

) 

Respondent. ) 

REGISTRANT’S NOTICE OF CIVIL ACTION 

Pursuant to 37 C.F.R. § 2.145(c)(4) and Trademark Trial and Appeal Board Manual of 

Procedure § 903.01, Registrant The Proprietors, Strata Plan No. 36 (“Strata”) respectfully 

hereby informs the Trademark Trial and Appeal Board (the “Board”) that on October 15, 

2019, Registrant filed a complaint in the United States District Court for the Eastern District 

of Virginia, The Proprietors, Strata Plan No. 36 v. Reef Residences Resort Management, Ltd., 

Case 1:19-cv-01313-RDA-JFAVAED, attached hereto as Exhibit A, seeking judicial review 

of the Board’s decision rendered on September 14, 2018 [TTABVue No. 66] (“Order”), 

which was affirmed after request for reconsideration was denied by the Board on August 13, 

2019, in the above-captioned proceedings. The action, filed pursuant to 15 U.S.C. §§ 1071(b), 

is Civil Action No. 1:19-cv-01313-RDA-JFAVAED. 

Registrant hereby requests that the Board not take any steps toward effecting its 

cancellation order until the civil action process has been completed, and only in the event that 

the Board’s Order is ultimately sustained. 



Dated: October 21, 2019 Respectfully submitted, 

/Shawn M. Dellegar/ 

Shawn M. Dellegar  

For the Firm 

CROWE & DUNLEVY 

A Professional Corporation 

500 Kennedy Building 

321 South Boston 

Tulsa, OK 74103 

(918) 592-9807

shawn.dellegar@crowedunlevy.com

CERTIFICATE OF SERVICE 

I hereby certify that on this 21st day of October, 2019, a true and correct copy of the 

foregoing was sent via email to: 

Marc H. Trachtenberg 

trachtenbergm@gtlaw.com 

NelsonC@gtlaw.com 

levinsteinm@gtlaw.com 

kimce@gtlaw.com 

chiIPmail@gtlaw.com 

schlossd@gtlaw.com 

/Shawn M. Dellegar/ 

Shawn M. Dellegar 

mailto:trachtenbergm@gtlaw.com
mailto:NelsonC@gtlaw.com
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(RE,Milalion12) 

FORM 9 

TURKS AND CMOS ISLANDS 
STRATA TITLES ORDINANCE 

NOTIFICATION OF AMENDMENT OR VARIATION OF BY-LAWS 

STRATA PLAN 

lit nvieuenee of ses-Son 12W) of the)abova Ordinance tha propitiators:I:Atha above strata plan passed the 
faawingt6kiftcirv. 

Resolution mad at ailEctraprctinary General Meeting of 
the tiropriatoys of Stiatit Plan No. 38 

held onitthMay,)2010 
IT WA.S RESOLVED TRAP: 

t &Slit) thei.provblons cal paragraph 2 t eloW and to the modrgeretions usted In paragraph a 
betow; the By-laws teleterett aceardance with SS 12(5) of the Stria The:QtdMatg* 1911 
as. pomaded (the "Current Ely-laival. be and hereby ere replaced ir, their ertftrety by the By-lawa 
settaatita Ectiedule &veto Otte 'NewYSY-laws): 
Nobarithstancifng the piatildens of pansgraph i above, itieprOVISIons &slatted In parapiapha 43;) 
44, 4,1 änd 46.of the cutrént tharkka abet net Ea affeeted thn*dirent arid Oita 40.-EIN 
Hereby are Prervfled -arid) strap sPottnua to apply /pumas mikaistdfs in respect Commerster 
PropedY (aß that tann Is Mgthed in th Chas Fii4atia) and róì fultbS o Otherwita, eOlj140.1a 
dwnere)conftrtionathatsueh paragmPhs were never approved by ihe Owners andere not proper 
8Y-Lavi)pf.64.1Sbne, 

A. The mOdifieailonarefairedte in Aiamgraph 1 above shall bp Made aa ¡dewt 
a) ln ParagfaPb 141 rkdef4too at OottlfsatSial ProPerly) Of Me N,*.PY-091$ by,addIrsa "and an -Strata Lob:lei:0SO have been approved as web 'under paragraph T40.3# at the end of 

idedefatiblont 
b) In paragraph1.0.6 jaefibilicin eirEffecfiire Data) orthe Ne413?-13W8, by .delaiing the dellaitiorl 

In erdtrety a sUtisthitinV he 100wral: 
"IEffeetlye Date means Mianighton:161" May 201G 

e) .1)Y°011"aibel knovoina new Pas 1,0,20. or the New Eiy-laws: 
"books of) accounts" means financial statements (balance sheets and income and 

expenditure statements); as well as bank statements whether in tra am Financial 
Year or any other .perfect at which such financial 3h:dements are, customarily produced on 
bolted tA the Cerpetatiä.), and whethes Itv mesh-Owls or paper form, and ektuding ail 
undeitying records horn uttilCh such boats) of aecount Wera made up.' 

ci). By lnsng In MOO SZI of the New fly-laws the toltoming new (e) and 
renaMing the existing paragraph (e) as 'OP: 
"OKY)9liim IriarrnIs*O for any boOks)9f)oadnle or any klortOrlfirig records frOM Which,s0Ph 
acteunts went *de up is be baker, outside; thè turks)and CeionS) Islands yihere ordered )fo 
cle-sp by a court et competent furisdishon wneresoeyer situated or, where, in their ateolute 
*oration, and by unanimous resotuften, they dean açroprbte n all the deunistances; 
and,: 

The Common Stator the proprfators of Strata Plan No 36 was hereurdo affixed on e May DAG In the presence, ot 

Joe iighee, 
BrIarpRaymer4 

(Me-nbers of Executive Carnage:a) 

4:40 Mt** 
/14r 

. s 
se. I. 

lafiSICIWArrnianlaThfOrg BY 
t 

Forifeasmial,;wm ncruzzaiwpmse a k or inf..,3 nrolw, 
latt3ga_tiAvIIRH ri013 REtaTiHO 14StTIO '119. *Mt" t 

4-els$, 

ft4g 11E0STRARCEIMDS 

IA IT EXHIBIT q 
DeponentrZA /ft1414 

Date Rptc_ 
WVVWDEPOROOLCIDDI 
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SCHEDULE 

CORAL GARDENS 

BY-LAWS OF PROPRIETORS OF STRATA FLAN Nti. 35 

1,0 GENERAL DEFINITIONS 

Inftheatilfy-lávis: 

IVOinirierciat. Property' iffeanS any *Ma tat \tibial is TO the hine being 
noproverf In fiiriting by the Execuihre 'Committec . for use and le be occupied fer any 
eftirnernielfflurooae; 

1,02. ua,metercial Purpose linens a non-residential purpoin limited to a 
rattautafir, atinult tier; a disietheor a clotInna Shah, afitnets BOa.ot gym or such ether 
like kihtirpoiti which fie Eire-an-hie Cennfilifeeedrialdért Ï h theft-aka ItitercifS enifionno be 
fee the ennaneement or coÏilpUrnePlloQ of the faifferet en the Conde-thin/Um 'Fret:nifty 
frinthe usenet' amenity elProprietorsand their Licensees; 

tea: nactittlIgniirgrarlY''ffma0S.the'PrialT?rt)inanIainatif wilflin the strata 'ptatf..Whieh 
ts tptfeeff,ra, of any indtetduet, Strata tpts, of vthcth proprietors of Strata Lots own on 
undivided égtemon interest iu proportion to the area of each proprietors respeetlive 
aeleiLote; 

-CorpQrattorei Meati5t16 Proprietorsof Strain plan No. 36, Coral Gardens: 

1,0-5;. The "Condominium PreffWfrip4Oris the real PsfQpettY;00nOti6e0 within 'Wow 
Plan No.38 under the.prolsfons of the Law or any amended' Strata Pian Development 
on PnaSfidannialan as approved 1;k) the Plnnwtg and Pa000feht /WINTRY being 
construe-ter): hy the Company on Titles 00012157, The Bight & Thomas Stahl's, and/or 
any thOdifications thereot. 

.tM Wife-0Wò Date meani the date of th e Registrar of Laos' noffticatton io the 
Corporation that he has made reference to these amended By-Laws In the relevant 
register under the .orensioris of section 12 of the Strata Titles Ordinance, 1971, as 
orriended; theetrecthierláte aritite9ed by' a 2/3 ma:-tirity aotei 

iLl. ar.pten9entry" tneb,h5 Enjtsittratkirt whara there is an imminent danger of any 
permit nano injuree or any otirtitin Many finiUtirodure being dernege4-, 

1.0.5. -Executive Cettnittorer means the ExectnIve CoMmittee. of the Corporation 
cOnstibited under these. ilsolows; 

1.0.9. "Financial Yearn shall mean The 12-month pentad as determined by the 
Sxcainiee 'Cerninitteo tròm limo to tnie to be ihe heencial year of the beitiorition, and 
unteSs sa deteritinecl, shall be a calendar year; 

1.0.10, "Licenseecoo méails family member, viSitpr, Oeyrng 9bOt, ernpleyee, 
agent or contractor of a Proprietor; 
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Al1."/Itlenager" Means: any Manager or Management Company employed by tto 
State Corporation to maaagelhe Condominium Property; 

1,0;12whase 1" means:those Strata Lois numbered 141 Through K42, induSivOi 

"Phas621 means ihose,Sfrata Lem numbered K-13 through 1O.:34 incleslYe: 

4.14 iinreprIefor Tears. Theregtetered person's') orenttly with verttieWo water proof 
of Oignérahtp oftneer moreidf The Strata Leta obaipitinited in-Site:de Olen WI: 

t,(1.;?6; 'Rislinto Firmer. means The fend' referkedi le in paragraph .3.1:17 of ¡$Òd By. 

51,153: "Sfttattitnrneetio.a atteto fief cent/nod Th, er faMfdgi part or IMIS.itatt Plant 
whether a Restdental La or e Lot pae.0 ter Commercial Purposes, and 'Strata Lots', 
meat* errletwO arinore of therm 

"Unit Epfliternenrrneans the propottien l tie Comilón Properly allocated to 
particular Strata Lot The prep:00:km paw* by the proprietor Of a Strata Let Or 
etentilbuThanS leiiiledipOratéribuidteseBylaws; and the proportion of shares In thè strata 
eiMer1fi60. and Inetiftiftntilfertietil Um, aanh Strata' Lritis set 00 là Sdredule I berate; 
and; 

"Lent Means the IOW of Me. Turk and CMOS. isiadds, inblirang tbei$trata: 
Thies artftnanelai71, as-arnendedrand Metegetabons thereunder fir the tine-being in 
force. 

1:0bárgetit' ineana tefaWful ,regIatercd mortgage holder on a Strata lot That has 
agreed In writing temaintain The .confIdentiaily cf the;identItyefi Proprietors, Proprietors' 
benacThf interest holdels, and Strata recoOs. 

20 PROPRIETORS' OBLIGATION'S 

Li A Proprietor Shall:. 

2.1.1. Permit- the Oemotaton and its agents, at 01 reasonable times on notice except 
ie the case of Emelget lb/ when tie yoke shall bemoaned), ta enter his Strata Lot 
for the purpose of: 

a) Inappobng it and maintaining, repairing or renewing pipes, wires, 
cables and ducts for the tinie belpg existing in the Strata Loi and 
capabte of being. used In connection with the enjoyrnent of any other 
Strata Later COMITIOn Property; 

b) rnaintrarfins. repairing or Toney./ rig Cowman Property 

c) ensuring That the Gy-lattis ere being 0Theryed; or 
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dy NUM/ any cf Is obfigabons pursuant to the laws of the Turks and 
Caicoslslands orlhese Bytom' s; 

2.1.2: Pay all strata fees, utilities, totes,- charges, outgoings, maintenance, insurance, 
expenses and assessments that may be payable in respect of his Strata Let as 
daterrninéd by the Executive Comreittee or the Ctirparafferr within 30 days of 
invoice date ordeslgnated due date, whichever comes first: 

Zia Repair arirsd inélnroin the kited-or of hts Strata Lot, bird k epn ih nipped state of 
repair, reasonable wear and tear, damage by edemas lire, storm, tempest or aS 
of Gòd e ce ted; 

21,4. use and en ÿ fate Suttee Let and Cámmon Property In Seel) a manger äs net 
unreasonably 10 interfere with the use and ànjoyirierd thereof by,olher Proprietors 
or th* Ltcènsees; 

211 Notlfy the Corporation and Fxecutve Commiit e. förtliW th upon any charige Of 
ovìrrership ur ofarty oiler change or deetird ìn connettIon with. his $totti Loi and 
provide a copy of üie registered transfer to the Executive Committee; 

2.1.6. Perform such repairs or works as under the Law or these 6y -taws are directed or 
necessary in reseed of the,Strata Lot and indemnify the Corpora scn ágalnst atS 
Meíins; demands and iiiblittiesin respect thered: 

T-ako. rSll' tiMetinahle Mid proper pregautiens to prevent andiór llimit ,dämagë tit 
the Strata' Let, ether Steta Lots, and the Cenunun Property caused by Lire 
arwbor the bursttng, overflowing or leaking of any water nines: tanks or, other 
equlpmentar;s'pparehts iii the ßxata Lot;. 

2.1.8: Unless dhci Strata Lot concerned is an apprpeod Commercial Property, not use 
or permit the ,Strata lo bet used the for any purpose ti ierthan as a private 
residence or far acocmmädaiion of transient guestg and visitors (whether paying 
ór riot and, hgwsbever daeribedj;. 

2.i, ''Keep all sinks, drains and wale pipes in'rheStrata Lot cleat and open arrd be 
responsible for air damage occasioned through the bursting, or stoppinfl up of 
pipes caosëd ihrouott the improper use or negligence óf. the FroOrietors =or his 
Upensees=for the time being: All detests ofwhich the Proprietor shall bexme 
aware and which may in any way atfact ihe.ether Strata. Lots or the Common 
Property shall.forthwith be notified try the PrOprietor to the (moor luOii; 

2.1.10. Ali times Keep àt1 the 'Ñ tt%4s of trio Sfl a tht properry:r{eàneä and. at 2R times 
keep property emptied and scoured all closet pipes, sinks and drains Witten are 
noi used in comntori With .ether Proprietors; 

Repair and matritain the Strata Lot (inctudibg but not lií-oited to itslriteriörwails, 
floors, c @plugs doers, windows, electrical and p)umbing fitlings and arty: 
halmnies) and keep! it in a state of goon repair, re unable wear' and tear 
excepted; 
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2.1:12, Take al teeSortableend Prep?" preeautiOrLS to prevent derange in the Sirntn Lot 
ar any pertor partalhereef péusediiy; 

tal th-e, bursting or overflowing or leaking or any water pipe, hot cater tanks, 
cisterns or otherapparatusln the Strata Loti.or 

(b) tire? or 

(p) improper cleaning; Malotartarica or repair 

2.1..13:: PO elf suCh*ortts,and repairs as unger the 14a9li *.,directedlorneeassan) to be 
done on or Tri respect of the :Unit (whether by landlord, fonontfor ppopierl ) and 
keep the Cerpciratton lndernrified-aganst ail claims, demands and Ifabliities, in 
respeot there66, 

24.144 Upon receipt öt ter-ambit tteo fittin tha:Carpotalltin (61.tept Îñ Ina. ease" OF 
Emergeney).06ma the borne-fatten &its agents orveduriert An have acCess;to 
and entail: OW the Unit as often asmay be reasonably peeps-saw for them to 
da-:so in the fulfillment a their attligations relating to the Common Property 
end/or to any, other thit: 

2;1 :t5l. Observe and comply with the rotes and regelaCtans which the terfsatalion, 
ExeCtilive Cbrannteo or the Manager may train tinie to !tine make govern the 
use aid PrijoYmeritof$111ataltPtsend COmiltOrrPloPeity: 

2.1.14, Pay fOr all utilitY, aleall0KY Cable, telePritsia, water, sewage and:oilier SONS 
consumed or Used in Me- Stratatot-la the tompantes,or authorities supplying 
sudi tekSte'set'Indlcelied by meter oc oilier method, end:Irvthe event any sith 
services.are chargeable tol the -Corporation to paylthe Corporation within thirty 
(30) piays of Such nudge of the ponipmcattributedlo the Strata Lot according toils 
Unit Entitlement 

2.1.17 Pay the:cost- of repelling an damage to any Strata Lot other than its own or 
Common Property caused by negligence - of the Proprietor or his licensees, 
prohlided that such itateage is not tooted by lrigu'ranoo on the Syeata tot 
concerned or the Common Property, and such daroage, shalt be presumed to 
have been.caused by such negligence unl&ss. the Proprietor shall prove. to the 
c6npory to the eatisfootion of the Exeetellie Commete.e within thirty (30) days of 
receipt of notEce from Uiecbrporaon or 'Manager pancorning such darnage; 

Pay tri the Corporation Within thirty (pa) days of rioUce or designated due-lotate 
all oanttibulions necessary to establish -and maintain a fund tot adininistrative 
expenses as determined by the Corporation or By-law for the ecintrot, 
.rnonagetnom are adininlatration of the dorrunou Pieperty, fur the payment of 
trisurPnce premiurrts, and the discharge of any other I-Options Of the 
Corporation in relation to performance cf its duties under these By-laws and 
under the LaW, including collethor casts retared toaurnadue; 

2.1.19. Pay la the Corporation within thirty (30) clays 61 notice or designated due date 
all contributions demanded In lespectottheinsurance:Pund, 
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2.1.20. Pay to the Corporation within ut)rty (SÙ) days of notice nr:designated due date 
all contribtdiens demanded in respect of any Reserve Fund;. 

2 7.21_ Pay interest on all such payments referred to In Aiticle 2.1.10 (insofaras they 
are chargeable to the Cärporation) ;, aí_17, 2.1.1© and 2.1.19. which have net 
been made from the time of defala at the rata then charged by the Strata's 
Bank on unsecured o?ierdraft faciltit or 12% annúatly whlehavor Is higher. 
Stich interest shall accrue'frotti':daily until payment:Is receli'ed In full and shaft 
tie.paìd.as agreed .rpon Itouidated damages to defray the loss.incurr by the 
Gorporatien by, reason öl the delay in payment: in the event of iatlure to pay. 
such suite within Say (5b) days of the time cf, default of fn the event of a 
Proprietor beeo.mmg bankrdpbor making corüpositiòn with Creditors, or being: á 
earporatien, entering inlii iliquldatlon or reorganization, the Proprietor hereby, 
nutrient-Si-and permits lle:Corporation to i) eritet'inta peasessionof the subject 
Strata Lot and act as rccetuer o4 arty rants until such time as all modlés duc 
have been recefvec by the :Corporatonatd /or, 2) shut off all utlltles lo-lhe unit 
until such time ns all Modes;due have teen recanted by the Corporation 

2.1.22.. Be respons'61e for the repair of damage caused ey the Proprietor or Ltcensees 
to the oxteriersurface orhie Strata 1..ót, other S4àtätots or 00ihíon Proporty;. 

2113. Pfit in place, àf the requastaf the Cörporatidn, a pokey :ófiösuranca fit tespst 
Of comprehensive dartage:to. his Strata Lot, In an amount equal to the piinèieel 
sum scouted by any Charge recorded against the Wade .thia Preprietor`s:Stráta. 
Lot In accordance with the. provisions of the Law, uhlans hihprwlse Individually 
covered.by-he Strata's insurance; 

2,124, indemnify. and hold the Corporation, .Committee, Manage,. Proprietors and their 
respective otllcers, representatives. agents, employees and affiliates, harmless 
from any and all claims, letsea, damages., liabilities; costs and expenses 
(including; but not killed in, attorneÿ's lees, judgments and amounts paid h 
settlement) that niáy. be incurted by any of them I i txrnnectióh With any 
personal Injury or property damage. elsewhere caused by Proprietor or his 
Licensees; -and 

V125, Provide the .Cbrpocatfon's'Manager with a key to the Strata Lotto provlde for 
access In the - Wantùt- arranereffricY. 

2.2 A Proprietor ShaltNot: 

2:2:1 Use his Strata Lot t`or any purpose which may be Regal or Injurious io the 
reputation Of the Condominium Properly or buildings: 

2:2:2 Mskeor oausaundue nose In or abeutany Strata Lot or Common Property; 

22.3 Pennitanyanlmai. pint or pet of any kind, domesfic or otheiwisein his irata Lt 
or on the Common Property: 

5 - 
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124 Use his Strata, Lotor permit 11 to be Used in stith a manner or for suet) ourptïse 
asshali cause a nuisance -or hazard to the owner or occupier of any other Strata 
Lek 

2.2,3 Ilte or pertriitto be usetthe Strata Lot or Ccmmon.Property or any part'thereof 
to be used mt any illegal ,Or Immoral purpose, nor for the carrying on of any 
publicly visited trade or business, other than periodic renting or Mastro of the 
subject Strata Let in accordance wiih: regulations unless such trade Or ether 
l'uisness activity has receiÿed prior written approval by the Corporation; under 
the ;pravisicnsof.päregra ph 12.0otthese gy- talus; 

226 Permdtnor-about his Strata tar eron Common Property anyüiingwherobyany 
Insufance covering the t rmirion Prepearry: the Strata Lot, any other Strata Lot, -or 
arty person. or property thereon may rendered void or Invalid, or as a result of 
Which the prenïlam may be increased; 

22.7 f2eíhove ör alter hie main walls,.suppert Or other stiu"ct'ures áf'the Strata-Lot 
unless %rthë purpose nl rems;tyinj and matt'ng goad any faults therein. 
provided that the Executive CcnunI tee has glue'n prior writen approval and 
provided thatí11eworkcorifön tewith plans and specifications estepproyed, Not 
make any,atteraiions In, the S.trala Lot without the prior approval in willing of 
'Executive Camsnitteeto the Titans and specìtcaions thereof. and shal4 make 
such alteratitts only is ccoordance with plans and :specitleaiföns -as appráved by 
the Executive Committee; 

22s [YÒ'.or permit ar' Suttertä'> eçinne- Anyapt ,matterÓfgtinginfespectetaStrata 
Lot which contravenes' the provisions of the Law, ay -laws or of any approval or 
regulation gNen ormedë: 4hereunder relating' todevebpmentand planning, and 
to keep the,CorporatonIndemnified against alt claims, demands and liabilities to 
respecttfiereo; 

2_2:g to the case of a Siratá Lot:which is not:atorttmerciar Property, withoutthe prior 
written consent ate Corporation (which maj be refused b thh it absolute 
discretion} cause or permitsnyítíing, to be placed on the outside walls or wiñdows 
of the Strata. Lot and riot permit any eon, awning, canopy, shutters, or anténnátä 
be- anixed to or placed upon the exteriorwalls, roof, windows, or any part pi the 
Strata Lot. nor alter any yMectnu wùhig. cabins. water supply. sewage systan or 
other. Structure,. 

2.2.1.0 Hang or expose outside the Strata Lot or from ihe.wlndews, k. lçenies, deck or 
patios tftereot .nor in any part of the Common Property, exceptwhere specifically 
pròvlded tor, any clothes, linens, foods -et other attidles or- signs; 

2.2.11 Place or keep ally trash, trash container. orctlier container outside. the Strata Lot 
except as perniilted by regulation, and shall lightly wrap and place all hash In 
containers lb designated areS-for thatpurposo; 

2:2.1 Cause or perrntt on the Common Property or the Strata Lot or on Ma grounds. 
driveways, parking iót and pathways or any part thereof of The Common Property 
any vehicles belonging_ to him or his Licensees or under his of their control to 
travel at an excessive speed cr at a speed in excess el any speed lirnittetby 
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regulation, or to travel over Or remain on any grass, vegetation, lawns,. or 
gardens, tP: be parked except In areas from time to time allocated to the 
Proprietor and lus Licensees or to be repaired except to enable it to be taken 
away fcit groper repairs and then only briefly: 

2,..2.4S Store beats, trailers, campers or gtherequipment tri oilier than designated oreaba 
if any, not operate or permit the use of any boat, recreational or tither vehicle or 
eittli/Pflterit CA or U' the (iitinity of the Commun Property in such a ma:MST as to 
impair or threaten the use enjoyment or -safety of other Strafe Lot Or Common 
PiggerlY gra0Digisns propetly thereon; rand 

2214 Iriterfére With Thé: 'IGO( or: the .duties of the staff of Ith e Corporation andlor 
Manager. Or direct or reggeSt any of the :,said staff or the Manager to perform 
duteitot the Peoptieter er their Litenbeesa 

_ "hit toRkifiATION. 

the Caorperatton's buts 

11 The Corporation shell, Strkfly or ihdiratily thesugh itS duly appointed agents, empigyeaS, 
subconinticluiSitr others chobenby UÍS EXisCulfke Cämnilitee, fir the (Mewing ipurpoSeSI 

att., Control, manage an administer the ObwkIlon Paler-MITfor the bend); al ag 
PrOprielota; 

Keep in a 900d and bervlaeabits`Mate of repair and propellY, maintain the fixtures 
and INNS: Walls fences and roadways used in Connection with the CO111111011 

PhittertYl 

3.1.3, Where fraotimbre, establish and maintain syllabic landScaping including laWns; 
trees, gardens and, parking areisch the Cerr(riton Prcipétly and arrange ftir 

the toiiettion and dispose' of trasriand rubbish; 

3,1,4 Maintain and repair fincluding renevyal where reasonably nettrzetcy) the pools, 
pumps, pipes; wires. OS. lIghtertIng and cables and equipment existing in the 
Condominium Property and ,capable of being used in pnnection with the 
enjoyment of more than one Strata Lot or the Common Property:- 

31:1-.5, On the. sirrittea request of the Proprietor or registered. Charges of a Strata Loti 
produce to such Proprietor or Charges; or any person authorized In isnitIng,by such 
ProPirletpr or Charges, the policy or policies Of insurance effepted by the 
Corporation, and The receipt of payment for those current premiums in lespegt 
theregt 

3. It Do all things reasonabfe and neussary ter the enforcement of the 8yalkis and 
thecontra rnanagementand administration of the Comolon ProneftYr 

3 1/. Insure, keep insured and prorate to Proprietors on the basis of Unit Entitlement 
the premiums and keep Insured the Strata Lots (insofar as may be necessary) and 
Commou PrOperty under the tenns a poky of an insurance company of goad 
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.reputätion «stich cöverage to.fnekide feiniture, egúiproent and personal effects;än 
or in any:Strata Lot in a spetifie d, consistent apment for each Strata Lot, against_ 

(a) LosSordattage by tire, ekptesiòn. s t rtn, het -wane; earthquake. flooding 
and damage cause by aircraft of anything felling or dropping therefrom 
anti such;oiher risks:as if shall from time to Unie deem appropriate, lean 
amount equal to the replacarnent value thereof as: established by a 
reputable insurance. carrier endasregùlred by:the Law; 

{by Liabdity for [key 'to pesons in or aöout the Common ProportyW and 
against such ràtiier risks and in such suai as it shall from time fo >tirite 
deem appropriate, la .be no, less than. US$250,00;00 per Incrient or 
titer% all of mhìoh such policies of immix:me:a shell he 'token cut in the 
nalitë tif the ÇOrpöradoP 

Apply,InSuraneeprbeeetiSittrespett ofdamage:ta:Strata Lots and Cönirtwn 
Propertyfö rebuilding and reinstating the Strata Lois and Common Property'so 
'far as - ins y, 6rñ lawful gird pre -Seal to de so; 

htfeer ine the amounts of the periarik maintenance; assessment and other 
expenditeres re ativO,to mointenance. &miratretiön, and protecflon ofthe Strata 
Lots and C52mmon Property, ,and the Corporation, shall reçov,.er° same from the 
Proprietors of Tlhe Strata Lofs ln accordencc: with the Unit Entitlement öf the 
respeettve State hots; 

:ÑdL be respot sibie For any dtiniiig z caused by any fäilüre to matntern the 
Common Property or In respect of anytiamage Caused ör any detect in relation 
tó the Cörninön PrePe ty ór in of to any pipes :crservices therèòf Vites nouée. 
of wait of iapelt or defect hàs been gr en its the Corporaton by. of oh tiehcM of ä 
Proprietor o,Papy Strata: Lot in witting and the.Carporatbn has failed to remedy 
Süch fault or:dòfeet wabih frreasonäblë'tlme ofsoddipt of sadh ñälide 

3.1.11. ?afore carrying out repairs or works to: Me Common Property provide, as far as 
pracilcal, a.constant supply of electrical power and potabte:drhking water t3 all 
outlets snd'iaps; 

3:1.12. Secure :Of e0Oh Strata Lot and die Common Property, as for as praciicol. a 
eonStarit SOPPY of eleclrittal power and potabl e drinking water fa all gullets and 
laps: 

3.i.i3..HOYe the dglit tà suspend the empty 'Of wa*. electric pdvèr iandlior other 
services to any Strata Lot in the event of non-payment of its corresponding 
ufiiU¡ chargesor Strátä fees of mere than sixty {60) -days from: the date oh vìhiéh 
they beepiriedue; 

3.1.14_ Maintain the: external appearance of buildings in the Common Property'so'ea La 
retain a complementary end pleasing character by paint; stain or other 'repair 
work that is or may become reasonäbiy'necessary, paint such orthë exterior òf 
the buildings in the Common Property as would usually be so painted, and all 
additions thereto with good znd suitable :paint or finish in a proper and 
workrnanifke Manner as -often as deemed necessary.. 
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1_1A Before repairing any ceiling. or floor of any die of The Strate Lots and before 
carrying out yegairs or works to the qummen property for do carrying out of 
-whidStwqti1ts. ar:4e-S10 anyone or more of theStrale nts,:gke reaSonable 
natide fend 'except in cases cf EmeegenCy at least forty-eight (43) hours notice) 
in writing to the Preprieter of the Strata Let to which adCees is required and 
shall, on giving such nobec be f..htftled ta carry out the sold (cooks or Wentz 
and in rifling .4o have any required aeceSS rte the Strata Lett or Strata LotS but 
shall Scarefidly and reasonably aping:as litne-demageiaS possible to the sad 
Sitaia, Ltd, oil Btrala Lot S end thEidlig goodalldernar§e oboe: 

5s1615.11th and maintain a Reeérvo Pena for the benefit of the Condominium 
PrOettY fir iba PaYMent. of itO:ire*4 PieniluinS fSnd tiOchiOtbreit. and 
excesses} (the Insurance Rine.) and shalt levy Orentriblititina to be Mark by the 
Preprietere in trek eigerti baccirdente:wit.tneir respeethieUnit EritltrentidS; 

S 117. Bitalifich and rearrititn Reserve kind] for The, benefit .6f the Condortrinitim 
Property to over etnetgencles, frojor feu* or repUteirrent of Common 
Property, cemmon facilities and services of the Condominium Property, or 
reennnetksve*-0 ftAur§, O6.0,10.1 eretignilikee, with amounts in relotien '16 
prospectisfereeptiatexpendlture being held and accounted -ter separately frOM 01 
other ameentiiitib-"PCSerrie Fond") SI :Shea few] CentribeirotiSto be inaife.by 
te ProprietorS in that regard in adoOnlante With their ffispectNe Unit 
EMITS-herb. 

3.1.18, aciblePt to paragraph 8.0T et these ay-lev4s, Iii th0 evert ttotaoy Propriety r ism 
default of payment. otany strata or common expense teas or any other amounts 
deb 16 the terrpOratlen ter sixty (DO) days; beyond the date on tetien they 
became due, the Proprletor,4 voting rights vol be suspender' by the.Cosporattert 
until following The nerd Annual! General Meeting or Extraordinary General 
Meeting and until such time the antouribdea to the, Colppration. is paid in full, 
IhrtildIngiritenisand collect:km, Costs. 

Provided arWays that 

(a) iiöttling hereiheohialh6d shna Prelutlice the COrPOratiefes right 16 recover hear 
any Proprietor or any other pelson the ameurrt or 'value of any loss or damage 
suffered by oy caused to lhe Corporation .Or the Common Property by the negligenCe 
or Wr011giln act ordelault of that Proprietor at such other person; 

:(6) the Cognanction shollnot inany way be held responsible for any damage cauSeel 
by any neglect or failure to meintet) The Common Progetty Or in or to any pipes or 
services Thereof finless entice irr'writing of any such neglect, fellure, Wart of rePaiy or 
detect asafoteseid has been .given to the Corporation byor on behaif of a Proprietor 
of any Strata Lot and the Corporation has failed to make :good or remedy such 
neglect, failure, want of repair Or defect as afóreseid, for which the Corporation Is 
reseensiNe, within a reasOnatife the and' as priaCtiCat following of receipt Of suCh 
ncitioa; and 

(c). the Corporation shall have the right. in 'addition to any other remedy referred lb 
huerninithout notice la, or tonsent of, the PropriO.or concerned lo rester &Caution 
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Against the title öf a gefettltMg Prepdater's Strata Let The full test of legal 
preparation and tegiSfration of said Gentian sha he added to and form part of the 
=buntMlle to the CmOration, OMB the said arribunt it päidin ftJ11. atwhichkime the 
seki Claugen Shan't* removed. 

The terporadon's Powers 

12 The Cmer-al-Ton May. unless expretty preeluded by' a vote cif à majority of-owners: 

Ptxrchase, hire or otherwise acquire person' or other properly for use by 
Pnaprietors In connection with their 0701/mentor Common Property; 

321, gorrow money requited II in the performanceof its duties erthe exereis:e -of its 
poWerst 

1:11 Saturn ihe regrayineht Cif inatieyS berftWad: bY it, and the payment tif trite:feet 
mot:06er by nntotiSbin ihättorrinni;fer dhanje of unpaid contribution (wketherlevied or 
net), ör aharge ()tatty property 'vested in IL er by:CbmbinatIon of theSe. Sane; 

12.4. 'nett as lt May(' tletelmine 'any moneys, tt the strata ateriourits In an intereei 
bearing.acCOunt ter the Sole henentif the strata:. 

3.2.$. Make an agreement with thi Proprietor or occupier of arty Strata :Lot for the 
provislortof menthes or services by it to such Sirata Lot or to theiPioprieter or neon* 
theme( With the aPPrenrai: of Me brectehre Comtnittee and With the majority Vote,of 
ciWerst 

321. Grant pearl's:Sion fer the uSe, tir etmlinued' use, of StMla Las kw Cotbiriercial 
PdrOses (In their &solute discretion) or far a chainof use from ä Commercial 
Purpose to a residential purpose and may matte such permission subject to' condilions 
and erriatirnitS: and 

3.37. Make and amend regulathms to promote, the arstheUbs and halatio/ of iba 
CondoMinium Property. 

4.0 GENERAL MEETINGS 

40.1. A general Meeting or Praprlobit (en "Animal General Meeting') therbe held 
enCeimeech year provided that ntit mere than fifteen months shall elapse between the 
dote of the provtous -Annual General Meeting and the date of the heft Annual General 
Meeting. 

4_02 Alf general trieitinge other than Annual General Meetings *all be called 
Eelreordlnary General Meetings_ 

4-9A: The Ezectigue Committee may. wthenttaie.! h -thinks fit or upon a requisition In 
witting Made by Proprietors entited lb net less Mal torty per oenturn.(40%) otsthe 'total 
Unit Entitlement ante Santa-Lets tonne an ExtraordinanrGeneral Meeting. 

4.04, Twenty-one (21) days' print notice of etteiy genteel meeting, specifying the 
place, the date and the Four et the meeting. any PitieoSed resolutions and the-general 

-10 - 
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hali te ofthe busin=3s:tobe conduëted at tbin meeting. shall by piyËn ln all Prepdeters 
end - registered first Cbargees-who have notified the Corporation -of- -their interest, and 
provided ä registered mortgage to the Executwe Committee, butacctdental omission to 
give such nobca to any :Prtprietor or to any sucl' Ch'ärgee or den- rae¿tpt of suai notice 
by a ;Proprietor or such chargea' shall not invalidate any proceedings at any such 
Meetfrtgs, 

4,05 Mt ; business: shall be deemed special Marla transacted..atia i Minuet General 
Meeting or at an Extracirdinary Ceneral Mee fng tyifh the. orthe consddeat on. 
of accourits,.reports.otetecddn of the Eiteeullvetcrnmittee and reports of auditors: 

444; 4; gxcept ais otherwise provided in these ß¿- lanas. fno business shall be tránsäcted 
at any gènerat meeting unless a±quorum of parsons entrtlep to vote is present at the time 
when the tr1ee rng proceeds to business. One-half of the persons present who are 
entitledto vttefh person or by proxy(determined ore thepas's of one vote per Strata Lot 
owned) shelf constutè a quenim: 

4.0.7. If Within enú' hoúr,ftern the appointed: time :oft general meeting a gtiorun.] is not 
present the meatthg, shall stanü;adjáu1ned until the same. time the fotlowipo dart and at 
the same time and place; if at the- reredjoumed meeting a quorum Is not presentw!thln 
one hour from the Urne :appolnled'for the meeting the persons present. or represented" b pry who ans entitled iq vote shall nonstitutg°a quorum. 

40,8: At the.00mmeneement of any -Annual General Mooting or Extraordinary General 
Meetiñg the Chairm an di, the Executve eommttteashait call Me-Meeting to:order and 
Clahrntn of the Meeting shell be elected, 

tdÒ Priaprfettinivlib has tfamSferred a partàl tnterett'io a Stratä'Ldt tb a thfrrl party 
ni violátien of these.By -Laws or Strata Ordinance shall be'entitled tö vote at a' General 
Meeting or Extraordin'aryGeneral Meeting, unit the ownership of theStrata Lotis bought 
Into cgmp ianca with these By=laws and the Strata Ordinance, 

5.t7 THE:EXECU ì IYE COMMITTEE 

&I Constitution and Proceedings 

Mil, ihere shag be on Ekecubve Committee of the Corporation which shall, subject to 
art, restriction imposed of dit ?cBon 'Van at áCuaneral Me.efing,:exëreiôe the powers and 
pertúrnt the duties or the Corporation. 

5(2; Th6 EXecatiVd .committee, shall cnrlaist Of five. {5) Proprietors or beneficial, 
interest holders of Proprietors who, subject to paragraph 5. L3 of these By -Laws, shall 
be elected fora term expiring at tba conclusion -of lheriext Annual General meeting after 
their electron. The Executive Committee shall consist of at least one Proprietor from 
Phase i and at least onePtoprieter rrom Phase 2. 

&t:3. hlot'witirstanding the provrstons of paragraph. 5:12 of these By -Laws. of the. five 
(51 perwos elected to the Executive Comtriltee a$ a result Of a vote at the tirstAnnual 
General Meeting or Extraorrtinory Meeting herd following the by-lows Effective Dote, the 

=11- 
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two persons teeelMhg the lelhat and next.to :Mast voteS Shall serve on the Executive 
Cotornitftlaitillheoeneksiorrof the nextAnntial General:Mee:0g Oray. 

521.4i Rinthe pi:x*6.6es Oreligibility- Ca. be elected la the Exec:Ave Ctirnmilleo, where a 
corporation is the Proprietor of a Strata liOt erlY one (bet -only One) . antler officer . 
member shareholdee orsuch corporation shall be hoMlnated to represerit them and 
shall betesjoIrOdliebe:eltiblelavtite, 

E.-1:5: The Corporation may hyresolatien at an F4a-traorilihary Gezerat Meeting remove 
any member of the Etecutlye.C.,Ornrnittae..before me exPir.atiorief their term of Ogee and 
appcietianoUSer Prcioriget In hI place b held Whet untidthe cencluSion of the next 
AMMati Gerrefel %Wittig. 

.5:1.6. The 041140160.m'ombgribitlio ExeciniveiCernmittoo rney fl(Fany.zauaivacanc9 
on the Committee by appointment until the conclusion of the next Annual General 
Meetre4provideitthirs 

el a tiocirtint eiciStS for ihanurpOsee cirraelt169,soch an appointmeritt and 

the:Proptietör -chi:14n to Ill theniapaney shell represerit a Strata:Lot In comçllanwflhí 

&LT. The:quorum...of:the ExecutiveCommittee shall be three members, or such other 
number as the Siseqcrtive Committee may set fram:Erne to: time. either present or by 
gran', 

The. members of the Executive Committee may participate in a sneetinp Oy 
mewls of a telephone conferenee, video Conference-thy or sirnhar communications 
btipipfiltlt by manna 4 whit?) all 1: ièrùtS pa psting in Mel:heeling. can hear each 
elheral the Samellinei provided Mat at least two of their number shall be present In the 
seine pike' af the &am' tithe. Eerlicinefión.bii Stich rrielains Shell constitute prèsenceTh 
Person at a Meeting- 

5.1 Attie eiitnitidnaoiléntOr6%idly ffrm étiog,briné &OW:St* Canimittee,aftier atr 
Annual General Meeting, toe members present shall selegtono their number to be 
thetheitinen and thepeison so. chosen shall serve as Chairman until the earlier ofins 
re_signeticin, dot, ortepiaternent, 

At.the tornmenteMeritoteaCh Meeting Of the Executive Committee a Chairman 
may be elected far the duration of the meeting if the previoesly'dasignaied Chairmen is 
notayallehte. 

St. At meetings of the Executive Correa-bee all Matters sball be deternilirted by 
slmble majority vet& arid the Chairinan shall In eddllion Id an original vote, Kaye 
casting vote In any ciao in which the voting Is eetial, 

5.1.1?_5.ublept to Me provisionsel these By-lamis. the Executive, Committee shall have 
power to regulate It own proceduree. 

- 12 - 

CGCOM 0000157 

Case 1:19-cv-01313-RDA-JFA   Document 1-1   Filed 10/15/19   Page 13 of 19 PageID# 26



UM. The validity of life prOteedings of the ExecutiVe Committee shalf not be affected 
by any vacancy arnongst The members thereof or by any defect in the appointment of a 
member thereto. 

5r2 Duties 

52:1' the astcutive Committee:shut 

ta) Kee* inirintea Oritssneetioes and Catree- all reSelUflona Made by 'kern t6 
beineluded In the minutes of the MeSiey, Cor*reed; meeting minutes 
are tribe priated Ort.the hoineoWners,weissitarmethenkEte made airallable 
to: off horneowlem OE4fllyrnannr; 

Cause payer books et eopourits ,vo be kept fh respect of all moneys 
weaved andSparit by or onbehalíQítbe -Corporattoni 

Prepare proper anadurite reinflrig là à1 likings of the Corporation. 
1ntladie9 the Income end expenditures '11-iereek for eaeri Annual (3erieret 
Meetine::includina an Income, Statement ; Balance :Sheet and Cash 911W 
Efisternent of th:e Gerporatiorr prepared on an annual' basis for the 
Oprporaion'sfinanclat :year, 

(d) On the application Proprietor or a chargee whose interest has been 
properly le the .torporetion enti whose @an is In defaott.: or any 
person .eöfhoriten in writing 1:6, either a theith Artárioetà Makeihe books 
tit abtOurits atiälla0e:Tor ifisPettibe at Laiffeastineble nines dOtitia Fier-trial 
business hours upon sevenbptwo 172) hours' prier notice: and 

fe) On the applicator) of a Proprietor or a Charges. Whose:interest has hen 
property reported to the:Corporation arid whose bon it in default. or tiny 
persomeutortzerl In writing by either °talent, arrange to make tvrinutes et 
meetings of the Executlye Committee available for inspection at all 
reasonable nines diming normal business hours upon seventy-two (72) 
hourt'.:prier nottee. 

5.3 Powers 

8,3)1 The 5.,ettitive Cororriiitte may: 

(a) Empley fdr anon behalf of the Corpotatidn such agents and servants as it 
thinks litin connection with the rand management and administratien of 
tire Common prapeitpand the exercise end perfOrrnance of the Obyrers 
and dubs, of the CorPoraitiorn 

(b) StibNci re any restrict-on Emposerl or direction given at a General 
Meeting) delegate to one or more of its members such of its powers and 
duties es it Minks fit, and May at any tirhe revokeSuch del egatien; 

ro Subject ta any restriction hope-sad or direcilco, given, at a General 
Meetno cause the Corporation Id enter Into Such agreements or ntrats 
it considers beneficial to the Corporation: 
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Establishsuch penalties.for violation or noncompliaace with the By-laws. 
Mites arid (RegUlatioris orthe CorporabOn at drris appropriate: 

Subject to the provisions ;of paragraph 12,0 of these' ByLaws, approve 
Wntten relueSts for ell-al-tea cf use Pt Strata teas for Commercial 
Purposes er athange io resipentiatuse, as the cast may be; and 

Presetibe tUtes.and reahlafloria governing erintanatelai operatians Parried 
tri Strata Loté, which rule* melinsiode: restrictions on the use and 

hi:torsi:iftaper-4km of the tomtnerciattperallon ouncented. 

VOTINGAT GENERALISEETINGS 

6.0.1 M Einy aiflOtal Meeting a'reSalution de:Wed tiy the vote of The meeting shall be 
rieSidPd en a show of hands unless a poll is demanded in advance Of:the-V(5W ly any 
Proprietor present In person or by prosy representing no less than one half of the owner's 
Preeent. Unless a pall IS so dernandect, a declaration by the Chairman that a resolution 
!Seed on the show of hands been. carded shalt he' COrldPSIY0 evideneta of the. fact without 
proof beftte number or Properflans ofvtatéSren:cirifédln favour or against such resofetion. 
A derrtand fora poll May be withdrawn. 

ILapon Is:demanded:itShall be taken In subb Marinerasthe Ctialtrtari thinks lit 
and the resultof the poll shall he deemed tú he4lie resoluboit of ihn meatirit at which 
atiOli waentemanded. 

OAS. In the.. case of equal* in thevotes whether on a show of bands or by a poll tha 
Chainhaniof the meeting shellibe entitiedlo ea?), a vote inaddiflortto,his origInal cote, 

0.4- On a show of hands each Proprietor shall have one vote; CM a poll the votes of 
PrOPfialerS shall correspond wi,th the Unit Entitlement of their re-spectWe Strata tots. 

6.0:5. a shots-, of hands or oti a poll VOtE May be Given either parsintally or by 
proxy. 

&M. An instrument appointing a proxy shall be t writing under the hand cif the 
Proprietor, their ppainter(g) or Melt, attetney6 or Director and May he. either gérteral In 
riature,or At A partinetar rtreeili)g- A PrOxY balder ireedlitol tu'aProffrielof- A MAY roast 
be stibreItted scrutinykrand by the Chairman of the meeting thatthe tirrie themeeting 
convenes- The Chairman cholt heVerthe right to reject :Sly proxy which, in his opinion, is 
defective or Invalidarm his decision in This regard shall be final. 

SQL Except in cases where by or under the Law or these Dy-lews a unanlinous 
reaolfillort is required, no piopdetor shall be entitled to Vote at any General Meeting or 
Extraordinary General Meeting unless alt Strata Feee, expenses and contributions 
payable In reaped ef hts Strata LSAS have been duly paid In cleated funds fe Proprietor 
who h'*$, nnpaid fees npnsa or contributions shall hereinafter he referred to as a 
ufleràulting r5roPrietorn and à written roam to that effeet frern the Corporation shall be 

- 14 - 
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final and conc'usive in that regard and shall romain effective untlLwtindrawn bye further 
rotto In wétkig froth the Corporation). No Proprietor declared by the Éxecutve 
Committee to b0 la Oefetllling Proprietor shall be entlt d to call Tor an Extraordinary 
Meeting. 

6;4:a C4-Ptoprlebr5 may Mute by a proxy jóintiy appointed tÿ their, and in the 
absence of such proxy shall be entitled only to -a.singlavoteon 3 show or hands except 
when the unanimous.resdiution of Proprietors Is required by the Law but any one Có- 
Preprielnr may demand a poll Ou any pok stich Ce- Proprietor shalt be entitled to such 
part of the Note applicable re a State Lot as: is preportìonate to his interest In the Strata 
Lot. The jointproxg, f)t any) to_a;poU shall have a vote propprttoneterto their interest tillhe 
abet". Lot of the joint Proprietors .providing their yoie'is registered personally 

- 
or by 

individual proxy. - 

4:9. Whzse Pripriétrirs are untitled to Suetessíid intern-as in a Strata- Let, ihe, 
Proprietor.:en44ëd le the prat uiterest shalt. alone be emitted to vote whether on ashöw áf 
hands..or a poll; and this- @y-law shall be applc'able Whether by the. "10.4 the unanimöus 
resplufurro,tPropriëtnra ls°regnired órao , 

Where a Proprietor hot& tris Stmfa Lot as trustee he shalt okatibe the vat ng 
tights in respect cf tiffe Strata Lot to the exetusien of perms berreffelielly Interested in the 
trust, and. such persons shall entitled to attend or vole -at general meetings. 

7.0 USE OF COMMON SEAL 

7 4,i, The megibera Of the Executive Committee shall provide for thesafe. custody Of 
the Seal.o *'the Corporatlon, which shall only be used by the authority of the Executive 
Committee, and eery instrument to which the 'Seat shall be atfuçed shalt be signed and 
witnessed by two members of Me EsecnüveCommittee. 

Ito. NOTICES 

8.0.1. Notice in respect of repairs and access to Sfratse Lete for the purpose of 
mairiienance and repairs shall be;given as provided above, A notice other than the 
feregäing shad by sewed by Me CerporaVon open any Propr etor or Chargee either 
pereeneliy, by sending It through the post in a prepaid feller addressed to snail 
Proprietor or Charge at his registered address as appears in the Register maintained 
by the Registrar of Lands, by courier to the said address or by electronic mail or 
tacsimlle3ragsmisslvii tar by eliniiartneans to Ilie address provided IV the Cbrporàltori by 
the Propriäior under 

8:U2. Any notice served by post shall be deemed td have been served: on me 
fourteenth (.4's) day following posting, if by mail and in providing, ouch service, It shalt be 
sufficient to prove Mat the letter containing the notice was properly addressed and 
posted prepaid, if the addressee of such notice resides outside the Turks and Caicos 
Islands, it may bè sent by courier, registered mall or by eti:cttonic mail or facsirtne 
4- ansmisslon. Notice served personally or by courier shalt be deemed declive upon 
delivery. Service by electronic mail nr racsimila iten_smission shall .he- deemed effective 
twenty four (24) hours following confirmation of succesoftd transmission. 

- 
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8.0.3: Every Proprielbr stroll provide the Corperaticn with an address, telephone: 
number; facsimile number anddcr.omnil address- for 1170 puiposee of the service of 
notices and shaU'promptly notify the Corporation Tom Unie tó tirria'of any changes with 
respect thereto. Every Prgpdetor sha31 nominal' and appoint sorine'petson or persons 
resident in the island's with persons) shall be authorized ta accept service, of legal 
prracdss on behalf of the Praprlatiir. 

a0.4. in the event t that the Corporation er the. Gxecunvë Lommlttee is fer any reason 
whatsoever unable fry effect service. 9f aftY nollceon a Proprìetorin à epr(bncewith the 
forégoing piovlsions,, the Corporation or the Executive i ómmltie® ma¡r serve the potine 
by leaving the same at the Strata Lot of mie Prpprtetor tr7 he served, in: which case notice 
shalt be deemed' in have been received by such Proprietor twenty one (21) days:affer 
such ieaving, whether pc bat the Strata Lot is occupied by thë Propfelor or any otilér 
:personal the. tirné.ofsuch leaving. 

9:11 AMENDMENT AND:EEF"ECT 6FBY4AWS 

9 ;O,1 For the avoidance of any doubt, it ìs hereby declared that. subject to the Law, 
these, )y -taws shall not ho amended or veried eKccpt by resoluilon or the Corpprotlon 
passed by a two-thirds (213} majority of the Proprietors voting in either an Annual 
General Meeting or alt -Ektraord'iea7 'General FAeabit in personorbyproxy, 

9.0.2. Notice of ank'progeseit amenameht3 to the Bÿ kiws:Shall:6e. given to: Proprietor$ 
at least twenty órie; (21) days prior to Ore Annual General Meeting: or EiditordifidiSt 
Meeting at which they are to ha .presented and 'voted upon, MY proposed By-raw 
amendment shall be::presented inwrittenfom prior:to being voted upon. 

These Bylaws: and any regulations made In 'accordance herewith shall be 
binding upen all Proprietor; Including all Licensees of the.Pmprtetars:.from time to time 
entering upon cr visiting any Shia Lot or, the Common Properly, 

9A:d. These By =1mí5 shall be.éönstruexl in eccadanco.With end be subject to The laws 
of the: Turks and .Caicos Islands and the parties hereto submit and agree. to The 
jurie lèUórí of ceuris îf the Turks -and Gabbs lsiàndt. 

L O:r -These By- latrís shall enure to the benefit Of and be, binding on the successors, 
heirs,: assigns and reccivers of :the Proprietors, and each Proprietor agrees: not to 
transfer title to his Strata: Lot: without first recelding a binding assumption of the 
revenants and obligations hemundei. 

I NTa fYP K£TitT1DN 

10:9!1 In these: :By.taws, wherw_rthe context so. admits; word importing the masculine 
gender shall be deenedlo include the feminine and nearer genders and words imparting 
the singular number shed ,be deérìiéd'to.includë the plural. 

9oÁ0;7, in the event 'that one or more of the provitIons èontatned herein shall be held 
for any reason to be illegal, Invalid or unenforceable, such holding shall nottaflect any 
other provision hereof and these By laws shall he construed as if the provision(s)'so hetd 
had not been contained herein. 

16- 
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11.0 INDEMNITY 

1t,0.1. -The members of the Executive Committee', the Manger, me auditors,. 
Secretä ,yard other offieers for Me time being of the Corporation and any trust8a for the 
time being acing iii relation to any of the affairs of the Corporation, their and each of 
their heirs, executáts,;administrators and personal representatives shall be rile tmified 
MAL Of Po'é aSSats of ilia Cbrporatien frbrft and'30idst'81I aciMhär proceedings. Peals, 
charges, losses, damages arid -exposes they orany of ttiem.sheli or may incur or 
sustain by any ect:döne er oninted Iñ:or about. the eisecutton of their duty ih their 
respeçpe offices or trust , except such (ft arty) as that' shall incur Or sustain', bv' or 
through' their own 'fraud, willful neglect or ddfault respectively and no such officer or 
trustee sha4 be answerable for the acts, receipts, neglect;, or default of any other oMoer 
or trustee or for joining in any receipt for the :sake of confonnily.or for The solvency or 
honesty of ahy trankètseroiherpersons with whom any moneys oreffécts bab -riding tö 
thö t orporatien rìtàÿte bodged, ordeposìkëd f o r safe custody or for: any :ihsufficiencyói 
any security. upon. tvtilch any moneys of the Corporatlóh. may be rnifested or %Nlr h may 
happen fn or about the eOecuflon OM Office or trust Unless the same shall happen 
IN-rough thefraud, wiiifúi .neçtlector default ofsuch trifitA ortrustet: 

110.2: KolwithsMorting any other pmvkiens hersof, neither Me dorporafinn nor: anygi 
its of icers shall in anyway be held responsible for any darnage cawed by any neglect 
or failurolo mahrtnin the Common Property or my part thereof unless or until no i_Çe -in 
writing or any such neglect., fallure,:want ofrepeir or defect as aforesaid has been given 
to the:törporaüon Or on behalf òf: a- Pioprletor or Prcprïefots of: any strata Let and 
the--- Corporaton liar failed to make gaöà or remedy such nagteét,. ftilúrè, want of repair 
or défeefes afarësaid : WINO' a feasönsële bite:01 receipt öf such nötice. 

f20 COMMERCIAL PROPERTY 

120.1. SUb)ect to paragraphs 12.02, and 120.3 of these ay -lave, the Proprietor et any 
Slate Lot which may be desireri to be used as Commercial Property shalt apply to the 
Executive Committee:providfng a detailed account of its proposed use and times of 
operation, including any requirements Involving converting It from its then present 
uimertdcil or residential use In undertaking such .renovations, alterations or 
refurbishments the Proprletor concerted shall do so at his own expense and sUbiect to 
The prior written approval of the Corporation or Executive Committee. Such renovations, 
alterations: to cr refurbishment ofthe<Strata Lot shall: 

Notalter the exterbr dimensions .orstructure. oflhe State Lot so. as to change or 
affect the.ditrionsions and ärsa ófthëletas <showrvon the regiSt° red Strata Plan; 

Comply. with ail pravlslons of the Phj%slcal Pianrüny OrjGìauce Arid regulaflaiïs 
ihereámder, or any other Law applicable thereto; 

ae of a style and quality comïnensuitte with the style and quality Of other 
residential .Strata lets within the Condorniriîum Project including interior 
fumishlrigSiequipt lent, deter and triter-Mr finish. 

17 _ 
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12.0.2 Notwithstanding the provisions of paragraph 129:1 cf these Sydavis, every 
decision by the Executive Cámmitlee approving a thane of the use of a 'Strata 
Lot from a residential u'ae -ta: a Commercial Purpose_shall not hein effect unless 
and. until it has been ápprotted by a tesoluGpn'of the Corporation passed by a 
two-thirds (21.3) majority- oft the Propriétors et-tutted to voté at either an Annual 
General Meeting or an Exi at_rdlna y General Meetìdgin peraon or by proxy: 

12.0;3 Notwlllistanifing the provisions of paragraph 12:0;1 of these By- lapïà, the 
tolbwtng Strata Lets Shelf each be deemed to have been approved as a 
Commercial Property for thei.pattinular Comrnercdgi Purpose. for which' they are 
being used on the EffeciiveDate anc not:further or otherwise: 

altiata'Lpt -13; 
bj Sträta Let 32; 
e) Strata Exit K:34 

12.0:4 In the casexif a çharige fràm.a ÇommerclaPPerpose to: reSident al usa, upon 
completion of spch change, -the Proprietor shall,, at iis'own expense, remove dl 
s gnage and Other exterior décor or ettsçhments on: end About. the Strata: Lat or 
elsewhere on the Commpn Property in or abput the Condominium Projetit, 
relating i t ihá ,former commercial usage of gel Strata Lot'or other structure or 
property in or about the Condominium Project at Its expense, to a standard 
commensurate With. thé ovèr- -alt external alry, decor and appearance -of the 
Coridominiurti Prated: 

12.0:5 ilithe case" of a Strata Lot whichis e: Commercial Property,' without the prior 
written consent _cf the Corporallon (which may be refused in their ebsëlute 
discretion): not cause or permik wy1bing to be placed on the outside walls or 
windows of the :Strata; Lot and not permit any sign, awning, canopy; shutters, or 
antenna to be:affixed to >Or placed upon the exterior walls, roof, wlndows,or'any 
part of the Strata Lot, ner,alter any electric wiring cables. water supply: sewage 
system or other trpcture 

12:4:6; All commerça) operation's must coinpty van, any rules and regulations 
rescribed,by the Executive Committee air such dperagons and must be subject 

o the terms and conditions of an opera onal lease specific ro the Strata Lof: to 
Which it applies and for the purpose fer Which his .to be used, 

Dated this dayof 2010. 

PRESENT when the cvmrnon seal. of STRATA PLAN S1'26 
was affixed hereto( 

EXECUTIVE COMMITTEE 
Member- Joe ̀ NhêeIer (Chairman): 

irtemtïer- 
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Trademark Trial and Appeal Board Electronic Filing System. http://estta.uspto.gov

ESTTA Tracking number: ESTTA609222

Filing date: 06/11/2014

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Petition for Cancellation

Notice is hereby given that the following party requests to cancel indicated registration.

Petitioner Information

Name Reef Residences Resort Management Ltd

Entity Partnership Citizenship Turks and Caicos Islands

Composed Of: Limited Liability Company

Address End of Stubbs Road
Providenciales,
TURKS AND CAICOS ISLANDS

Attorney informa-
tion

Marc Trachtenberg
Greenberg Traurig, LLP
77 West Wacker Drive
Chicago, IL 60601
UNITED STATES
trachtenbergm@gtlaw.com Phone:3124561020

Registration Subject to Cancellation

Registration No 3546491 Registration date 12/16/2008

International Re-
gistration No.

NONE International Re-
gistration Date

NONE

Registrant The Proprietors, Strata Plan No. 36
Coral Gardens, Penns Road
Providenciales,
TURKS AND CAICOS ISLANDS

Goods/Services Subject to Cancellation

Class 036. First Use: 0 First Use In Commerce: 0
All goods and services in the class are cancelled, namely: Real estate management of condominium
complexes

Class 043. First Use: 0 First Use In Commerce: 0
All goods and services in the class are cancelled, namely: Providing temporary lodging services inthe
nature of a condominium hotel complex

Grounds for Cancellation

Torres v. Cantine Torresella S.r.l.Fraud 808 F.2d 46, 1 USPQ2d 1483 (Fed. Cir. 1986)

Abandonment Trademark Act section 14

Related Proceed-
ings

THE PROPRIETORS OF STRATA PLAN NO. 36 v. CoralGardens.com, Case:
1:13-cv-8669

Attachments 64797447_12-Petition to Cancel CORAL GARDENS.pdf(208414 bytes )
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Certificate of Service

The undersigned hereby certifies that a copy of this paper has been served upon all parties, at their address
record by First Class Mail on this date.

Signature /Marc Trachtenberg/

Name Marc H. Trachtenberg

Date 06/11/2014
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

In re U.S. Trademark Registration No. 3,546,491of The Proprietors, Strata Plan No. 36 for the 

mark CORAL GARDENS 

 

----------------------------------------------------------------X 
: 

REEF RESIDENCES RESORT MANAGEMENT   :  Cancellation No. __________ 

LTD         : 
Petitioner,    : 

: 
v.      : 

: 

THE PROPRIETORS, STRATA PLAN NO. 36,   :  PETITION TO CANCEL 
: 

Respondent.    : 
: 

---------------------------------------------------------------X 

Petitioner Reef Residences Resort Management Ltd., a limited liability company existing 

under the laws of Turks and Caicos, believes it is being damaged by Registration No. 3,546,491 

for the mark CORAL GARDENS (the “Registration”), issued to The Proprietors, Strata Plan No. 

36, a corporation of Turks/Caicos Islands, and hereby petitions for cancellation of said 

Registration. 

FIRST GROUND FOR CANCELLATION:  

FRAUD UNDER 15 U.S.C. § 1064(3) 

 

1. On May 7, 2004 Respondent filed a trademark application under Section 44(e) 

(the “Application”) which issued to Registration as U.S. registration No. 3546491 (the 

“Registration”). 
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2. The Application was signed by Brian J. Rayment (“Rayment”), listed as attorney 

for Respondent. 

3. The Application included Rayment’s sworn statement that he that he was properly 

authorized to execute the Application on behalf of the Respondent. 

4. Respondent’s application also included Respondent’s sworn statements that  

Respondent (a) was the owner of a mark which was duly registered in its country of origin, and 

that its country of origin is a party to any convention or treaty relating to trademarks, trade or 

commercial names, or the repression of unfair competition, to which the United States is also a 

party, or extends reciprocal rights to; (b) to the best of his/her knowledge and belief no other 

person, firm, corporation, or association has the right to use the mark in commerce, either in the 

identical form thereof or in such near resemblance thereto as to be likely, when used on or in 

connection with the goods/services of such other person, to cause confusion, or to cause mistake, 

or to  deceive; and (c) had a bona fide intent to use the mark CORAL GARDENS in commerce 

for all of the following goods and services (collectively, “Respondent’s Services”) 1: 

Real estate management of condominium complexes (“Class 036 
Services”) 

Providing temporary lodging services in the nature of a condominium 

hotel complex2 (“Class 043 Services”) 

                                                 
1 Since Respondent applied for registration under Section 44(e), the Application included the 
sworn statement: “Applicant has a bona fide intention to use the mark in commerce on or in 

connection with the identified goods and/or services.” 
2 The Application as filed initially claimed “Real estate marketing services in the field of 
condominiums” in Class 035 and “real estate management” in Class 036, which was changed to 

the services listed above by an Examiner’s Amendment dated August 22, 2008. 
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5. Respondent relied upon foreign registration no. 13,789, issued in Turks/Caicos 

Islands on August 14, 2007 (the “Respondent’s Underlying Registration”) as its basis for 

registration under Section 44(e). 

6. Petitioner, through its predecessor in interest, Coral Gardens Resort Management 

LTD, is the owner of Turks/Caicos Islands trademark registration no. 14,854 for CORAL 

GARDENS AN INTIMATE ISLAND RETREAT ON GRACE BAY 

, which issued to registration on February 14, 2007, 

prior to the registration of  Respondent’s Underlying Registration (“Petitioner’s Prior Coral 

Gardens Registration”). 

7. Turks/Caicos Islands is not a party to any convention or treaty relating to 

trademarks, trade or commercial names, or the repression of unfair competition, to which the 

United States is also a party, or extends reciprocal rights to. 

8. Respondent’s Underlying Registration states on its face that it “is not for use in 

legal proceedings or for obtaining registration abroad.”  

9. On information and belief, Respondent was aware of Petitioner’s Prior Coral 

Gardens Registration. 

10. Plaintiff must operate according to its own bylaws, which specifically enumerate 

Plaintiff’s duties and powers (“Bylaws”). 
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11. Respondent’s Bylaws provide that Respondent’s duties generally are to 

administer and maintain the common areas of the Condominium Development, Strata # 36, in 

Providenciales, Turks and Caicos Islands (the “Condo Development”). 

12. Respondent’s Bylaws do not provide for either a duty to, nor the power to, 

provide temporary lodging services in the nature of a condominium hotel complex. 

13. Respondent’s Bylaws provide for an executive committee (“Executive 

Committee”), and set forth the duties and powers of the Executive Committee, which include 

“[k]eep[ing] minutes of its meetings and caus[ing] all resolutions made by them to be included in 

the minutes of the meeting concerned; meeting minutes are to be posted on the homeowners 

website or otherwise made available to all homeowners in a timely manner.” 

14. The Bylaws specify that in order for the Executive Committee to make decisions 

or take action, including the filing of the Application, it must have a resolution, requiring a 

majority vote of all Executive Committee members. 

15. On information and belief, there was never an Executive Committee resolution to 

appoint Rayment as counsel for Plaintiff with respect to the Application. 

16. On information and belief, there was never an Executive Committee resolution 

authorizing the filing of the Application.  

17. The sworn statements set forth in Respondent’s Renewal Application were false 

and fraudulent, because:  (1) Rayment  knew at the time of his filing of Respondent’s 

Application that he was not properly authorized to file the Application; (2) Respondent knew at 

the time of its filing of the Application that Turks/Caicos Islands was not a party to any 

convention or treaty relating to trademarks, trade or commercial names, or the repression of 
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unfair competition, to which the United States is also a party, or extends reciprocal rights to, and 

that the Underlying Registration, by its own terms, was not for use in legal proceedings or for 

obtaining registration outside Turks/Caicos Islands;  (3) Respondent knew at the time of its filing 

of the Application that it did not have a bona fide intent to use CORAL GARDENS in commerce 

for the Class 043 Services because Respondent could not provide such services under the 

Bylaws; (4) Respondent knew of Petitioner’s Prior Coral Gardens Registration; and (5)  

Respondent intended specifically to mislead and defraud the Office in making these false sworn 

statements in order to induce the Office to grant the Registration. 

18. On December 16, 2013 Respondent filed with the USPTO a Combined 

Declaration of Use and Incontestability under Sections 8 & 15 (“DOU”), alleging that it was then 

using in commerce the mark CORAL GARDENS for all of the Class 036 and Class 043 Services 

(collectively, “Respondent’s Services”). 

19. The DOU included Rayment’s sworn statement that he was properly authorized to 

execute the DOU on behalf of Respondent. 

20. Respondent’s DOU included Respondent’s sworn statements that the mark 

CORAL GARDENS was in use in commerce by Respondent for all of Respondent’s Services.  

21. Respondent’s DOU also included a specimen (the “Specimen”), and a sworn 

statement by Respondent that the Specimen was “a(n) Website maintained by the registrant using 

the mark for the relevant goods and services.” 

22. The Specimen was a screenshot of the website posted at the website address, 

www.coralgardensongracebay.com (the “Website”), which is not operated by Respondent but, 

rather, by third party Seagate Management Co. Ltd. (“Seagate”). 
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23. Seagate, through the Website, operates a business which facilitates the rental of 

condominium units in the Condo Development, for the benefit of individual unit owners and 

Seagate. 

24. Seagate is not owned or operated by Respondent.  

25. Seagate is a direct competitor of Petitioner. 

26. On information and belief, Rayment has a financial interest in Seagate. 

27. The sworn statements set forth in Respondent’s DOU were false and fraudulent, 

because:  (1) Rayment  knew at the time of his filing of the DOU that he was not properly 

authorized to execute the DOU on behalf of Respondent; (2) Respondent knew at the time of the 

filing of the DOU that in fact Respondent did not use in commerce in the United States the mark 

CORAL GARDENS for Respondent’s Services; (3) Respondent knew at the time of the filing of 

the DOU that the Specimen did not consist of “a(n) Website maintained by the registrant using 

the mark for the relevant goods and services”; (4) Respondent knew at the time of the filing of 

the DOU that the Specimen did not show the CORAL GARDENS mark as used in commerce for 

any of the Class 026 Services; (5)  Respondent knew at the time of the filing of the DOU that the 

Specimen did not show the CORAL GARDENS mark as used in commerce by Respondent in 

the United States for any of Respondent’s Services; and (6) Respondent intended specifically to 

mislead and defraud the Office in making these false sworn statements in order to induce the 

Office not to cancel the Registration. 

28. In reliance on the fraudulent misrepresentations set forth in Respondent’s DOU, 

the Office did not cancel the Registration pursuant to Section 8.  Consequently, the registration 

remains in force due to fraud within the meaning of 15 U.S.C. § 1064(3).   
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SECOND GROUND FOR CANCELLATION: 

ABANDONMENT UNDER 15 U.S.C. § 1064(3) 

29. Respondent does not use in commerce and has not used in commerce the mark 

CORAL GARDENS for Respondent’s Services for a period in excess of three years and its 

intention not to resume use of the mark may therefore be presumed.  Consequently, Respondent 

has abandoned any rights that it might otherwise have had in the mark CORAL GARDENS. 

DAMAGE TO PETITIONER  

30. Petitioner is the owner of the domain name <coralgardens.com> (the “Domain”). 

31. Rayment has repeatedly attempted to assert Respondent’s purported trademark 

rights in the term “coral gardens” based on the Registration in an effort to harass Respondent and 

to obtain the Domain from Respondent so that Rayment could use the Domain in connection 

with Seagate.  Rayment’s improper efforts have included filing a Uniform Domain Name 

Dispute Resolution Policy (UDRP) complaint before the World Intellectual Property 

Organization in Respondent’s name, which Respondent lost on the merits, and filing a complaint 

for cybersquatting in federal court in the Eastern District of Virginia, which was dismissed for 

lack of jurisdiction. 

32. Rayment is currently demanding that Petitioner turn over the Domain to 

Respondent based on the Registration. 

33. Respondent has filed an in rem lawsuit against the Domain in the U.S. District 

Court for the Northern District of Illinois based on the Registration as part of its ongoing efforts 

to wrest control of the Domain from Petitioner for use in connection with Seagate (“Current 

Suit”).   
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34. A motion to stay the Current Suit is being filed on behalf of the Domain, pending 

the outcome of this Cancellation, concurrently with the filing of this Petition. 

35. The Petitioner is not a party to the Current Suit. 

36. The continued registration of Respondent’s Registration No. 3,546,491 and the 

statutory rights derived by Respondent therefrom are being used by Rayment to harass Petitioner 

and attempt to obtain the Domain for Seagate—not Respondent—to the substantial and ongoing 

damage of Petitioner. 

37. Since the Current Suit was filed as an in rem action against the Domain, a piece of 

property, the Domain does not have standing to file a counterclaim for cancellation of the 

Registration.   

38. Since the Domain cannot counterclaim for cancellation of the Registration in the 

Current Suit, if the court does rule in favor of the Domain, the only result will be that 

Respondent does not get possession of the Domain, not that the Registration will be cancelled, 

which is the remedy sought in this proceeding.  Accordingly, final determination of the Current 

Suit will not have a bearing on the issue before the Board here, i.e., whether the Registration 

should be cancelled. 

39. Petitioner has no other venue in which to seek cancellation of the Registration 

other than before the Board. 

 WHEREFORE, Petitioner prays that Respondent’s Registration No. 3,546,491 be 

cancelled on grounds that it was obtained fraudulently and on grounds of abandonment and that 

the Board does not stay this Cancellation action since the Petitioner has no other avenue to seek 
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cancellation of the fraudulently obtained registration, and because the Current Suit is likely to be 

stayed pending the outcome of this Cancellation. 

  
Respectfully submitted, 

  
REEF RESIDENCES MANAGEMENT LTD 

 
Dated:  June 11, 2014   By: /Marc H. Trachtenberg/ 

Marc H. Trachtenberg 

Daniel I. Schloss 
Kevin J. O’Shea 

Petitioner’s Attorneys 
GREENBERG TRAURIG, LLP 
77 West Wacker Drive 

Chicago, IL 60601 
(312) 456-1020 

trachtenbergm@gtlaw.com 
 

CERTIFICATE OF SERVICE 

Date: June 11, 2014 

The undersigned hereby certifies that a true and correct copy of the foregoing Petition to 

Cancel has been served by first class mail, postage prepaid, this 11th day of May 2014 upon 
Respondent at the following correspondence address of record in the TSDR database of the 
Office for Registration No. 3,546,491of: 

Brian J. Rayment 
Kivell, Rayment & Francis, P.C. 

7666 E 61st St Ste 550 
Tulsa, Oklahoma 74133-1138 

 

and by personal service to the following addresses: 
 

Ken Jones 
Airx President 
AXH Air-Coolers LLC 

9550 East 520 Road 
Claremore, Oklahoma 74019 
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Joe Wheeler 
Wheeler Wheeler Morgan Faulkner Long & Brown  

1900 NorthWest Expressway  

Suite 450  
Oklahoma City, OK 73118  

 
     Thomas Krampe 

All Ohio Athletic Equipment Ltd.  
2182 Woodbrook Trl.  

Cuyahoga Falls, OH  

44223-1280  
 

Charlotte Athy 

T.R. Brandon Export Company, LLC  
1216 Cincinnati Ave.  

Anderson, IN 46016  
 

 
    /Marc H. Trachtenberg/ 

Marc H. Trachtenberg 
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This Opinion is not a 

Precedent of the TTAB 

 

 Mailed: September 14, 2018
 

UNITED STATES PATENT AND TRADEMARK OFFICE 
_____ 

 

Trademark Trial and Appeal Board 

_____ 

 

Reef Residences Resort Management Ltd. 

 

v. 

 

The Proprietors, Strata Plan No. 36 
_____ 

 

Cancellation No. 92059352 

Registration No. 3546491 

_____ 

 

Marc H. Trachtenberg and Cameron Nelson of Greenberg Traurig LLP, 

 for Petitioner, Reef Residences Resort Management Ltd. 

 

Shawn M. Dellegar of Crowe & Dunlevy PC, 

  for Respondent, The Proprietors, Strata Plan No. 36. 

  

_____ 

 

Before Cataldo, Kuczma and Greenbaum, 

Administrative Trademark Judges. 

 

Opinion by Kuczma, Administrative Trademark Judge: 

The Proprietors, Strata Plan No. 36 (“Respondent” or “Strata”), a corporation 

organized under the laws of Turks and Caicos with its principal place of business in 

Providenciales, Turk and Caicos Islands, British West Indies, registered the mark 

CORAL GARDENS (in standard characters) for:                               
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   Real estate management of condominium complexes, in 

International Class 36; and 

  Providing temporary lodging services in the nature of a 

condominium hotel complex, in International Class 43.1 

Reef Residences Resort Management Ltd. (“Petitioner”) petitions to cancel 

registration of Respondent’s mark on the grounds of fraud and abandonment under 

Section 14 of the Trademark Act, 15 U.S.C. § 1064(3). 

Respondent denies the salient allegations of the Petition to Cancel and asserts 

affirmative defenses, including that Petitioner’s claims are barred by the doctrines of 

laches and/or estoppel, which were not pursued at trial. Accordingly, the affirmative 

defenses are waived. Alcatraz Media, Inc. v. Chesapeake Marine Tours, Inc., 107 

USPQ2d 1750, 1753 (TTAB 2013), aff’d, 565 Fed. App’x 900 (Fed. Cir. 2014) (mem.); 

Trademark Board Manual of Procedure (“TBMP”) § 801.01 (June 2018). 

I. Evidentiary Objections 

Both parties have objected to testimony and exhibits filed by the other party. We 

do not specifically address the objections set forth in their motions and objections. We 

have considered all of the evidence of record, noting the objections and responses, and 

have accorded whatever probative value the subject testimony and exhibits merit, 

including any inconsistencies, in reaching our decision. See U.S. Playing Card Co. v. 

Harbro LLC, 81 USPQ 1537, 1540 (TTAB 2006) (“[B]ecause an opposition is akin to 

                                            
1 Application No. 77458755 issuing as Registration No. 3546491 was filed on April 25, 2008, 
under Section 44(e) of the Trademark Act, 15 U.S.C. § 1126(e), based on Turks/Caicos Islands 

Registration No. 13,879 dated August 14, 2007, and issued under Section 44(e) on December 

16, 2008; Combined Declaration of Use and Incontestability under Sections 8 & 15 affidavit 

accepted and acknowledged. 
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a bench trial, the Board is capable of assessing the proper evidentiary weight to be 

accorded the testimony and evidence, taking into account the imperfections 

surrounding the admissibility of such testimony and evidence.”).   

II. The Record  

The record includes the registration file for Respondent’s Registration No. 

3546491, and the pleadings. Trademark Rule § 2.122 (b), 37 CFR § 2.122 (b). 

Pursuant to the Stipulation Regarding Use of Depositions approved by the Board2, 

the parties stipulated to the admission of the following depositions taken in 

connection with The Proprietors of Strata Plan No. 36 v. <coralgardens.com>, No. 13 

CV 8669 (N.D. Ill.),3 subject to the right of any adverse party to recall or demand the 

recall for examination or cross-examination of any witness whose prior testimony has 

been offered and to rebut the testimony: 

• 7/16/2014 30(b)(6) Deposition of Reef Residences 

Resort Management (Leanne Karnehm as corporate 

designee); 

• 10/13/2015 Deposition of Brian Rayment; 

• 10/14/2015 Deposition of Rahul Lakhani; 

• 10/14/2015 Deposition of Charlotte Athy; 

                                            
2 See 46, 47 TTABVUE. 

3 Prior to the institution of this proceeding, Respondent filed an in rem suit in the U.S. 

District Court for the Northern District of Illinois (Eastern Division), Civil Action No. 13 CV 

8669, against the domain name <coralgardens.com> owned by Petitioner. The in rem action, 

The Proprietors of Strata Plan No. 36 v. coralgardens.com, Civil Action No. 13-cv-8669 

(RWG), is based on Respondent’s ownership of U.S. Registration No. 3546491 for the mark 

CORAL GARDENS that is the subject of this later-filed cancellation proceeding. The 

substantive issues in the in rem suit have been stayed pending the outcome of this 

cancellation proceeding. See 7 TTABVUE. 
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• 10/15/2015 Deposition of Ronald Karnehm; 

• 10/15/2015 Deposition of Beverly Karnehm; and 

• 10/15/2015 Deposition of Sandra Karnehm. 

Additionally, the following is also in evidence. 

 Petitioner’s evidence 

• Declaration of Jay Goldstein (48 TTABVUE); 

 

• Declaration of Rahul Lakhani with Exhibits 1-4 (49 TTABVUE); 

• Declaration of Brian Trowbridge with Exhibits 1-8 (50 TTABVUE); 

• Petitioner’s First Notice of Reliance filed pursuant to Stipulation (51 

TTABVUE) on: 

 

  -excerpts of the discovery depositions of: 

Brian Rayment on 10/13/2015 (Trial Ex. No. 1 with Exs. 5, 9), 

Charlotte Athy on 10/14/2015 (Trial Ex. No. 2 with Exs. 27, 29), 

and  

-UK Government Guidelines on Extension of Treaties to Overseas 

         Territories (Trial Ex. No. 3), 

 -Search Results for TCI Treaties (Trial Ex. No. 4). 

 

• Petitioner’s Second Notice of Reliance filed pursuant to Stipulation (58 

TTABVUE): 

  -excerpts of the discovery depositions of: 

   Brian Rayment on 10/13/2015 (Trial Ex. No. 5),  

   Charlotte Athy on 10/14/2015 (Trial Ex. No. 6),  

   Rahul Lakhani on 10/14/2015 (Trial Ex. No. 7 redacted), and 

  -Copies of Turks and Caicos Certificate of Trademark Registration Nos. 

                           14849-14854, 17633-17634 (Trial Ex. No. 8). 

 

• Confidential portion of Rahul Lakhani deposition (Trial Ex. No. 7)  

  pgs. 78-93, 118-121, 142-149 (59 TTABVUE). 

 

• Declaration of Gary Hunt (60 TTABVUE). 

 

• Declaration of Leanne Karnehm (Ex. A referenced but not submitted 

with Declaration) (61 TTABVUE).  
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 Respondent’s evidence 

• Respondent’s Notice of Reliance (filed pursuant to Stipulation) (52 

TTABVUE): 
 

Exhibit A: Excerpts of Discovery Deposition of Brian J. Rayment, and 

Exhibit B: Excerpts of Discovery Deposition of Rahul Lakhani (with 

Rayment Exs. 7 and 12). 

 

• Declaration of Brian J. Rayment and Accompanying Exhibits  

(53 TTABVUE, 54 TTABVUE (Confidential)4): 

 

 Exhibit A: Strata’s By-laws dated 5/17/2010 (53 TTABVUE 14-33),  

  Exhibit B: Turks and Caicos Islands Certificate of Registration  

   No. 13,879 (53 TTABVUE 34-36), 

  Exhibit C: Court of Appeals Order and Opinion dated 8/14/2007  

   (53 TTABVUE 37-39),  

Exhibits D-E: Executive Committee Minutes 1/31/2008 and 3/15/2009  

 (53 TTABVUE 195-198, 199-203) (54 TTABVUE 2-5, 6-10),  

Exhibit F: Executive Committee Minutes 3/26/2015  

 (53 TTABVUE 40-42), 

Exhibit G: U.S. Trademark Application No. 77458755  

 (53 TTABVUE 43-51),  

Exhibit H: Management Agreement between Strata and Seagate 

 Management Co. (53 TTABVUE 52-65),  

Exhibit I: Turks and Caicos Islands Trade Marks Ordinance Chapter 

 17.04 §§ 56, 59 and 60 (53 TTABVUE 66-113),  

Exhibit J: Advertising mediums (53 TTABVUE 114-132),  

Exhibit K: Termination of Management Agreement 6/30/2016 

 (53 TTABVUE 133-149),  

Exhibit L: 8 & 15 Declaration of Use and Incontestability  

 (53 TTABUE 150-162),  

Exhibit M: 8/17/2008 Office Action Response (53 TTABVUE 162-171),  

Exhibit N: Strata’s By-Laws 9/5/2005 (53 TTABVUE 172-180), and 

Exhibit O: Strata’s By-Laws 6/27/2003 (53 TTABVUE 181-194). 

 

• Declaration of Joe Wheeler (55 TTABVUE). 

 

                                            
4 Citations referring to the record cite to the prosecution history for the Registration found in 

the TSDR (Trademark Status and Document Retrieval) database, and, as applicable, to the 

TTABVUE entry and page number. Where documents have been filed both as a public 

redacted version and as a confidential version, citations are to the public version in 

TTABVUE. See TBMP § 1203.01 (June 2018). 
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• Declaration of Mike Revell (56 TTABVUE). 

 

• Declaration of Kenneth E. Jones (57 TTABVUE). 

 

In addition to the foregoing, Petitioner and Respondent submitted trial briefs and 

Petitioner submitted a Reply brief. 

III.  Background 

This proceeding is part of a larger dispute between Petitioner, the developer of the 

Coral Gardens condominium resort in the Turks and Caicos Islands, and Respondent, 

the homeowners’ association for the resort. Petitioner’s predecessor-in-interest was 

the builder of the condominium property located in Grace Bay in the Turks and Caicos 

Islands named the Coral Gardens resort.5  

In the 1990s, Ron and Beverly Karnehm were nearing retirement and decided to 

build a condominium resort property on Grace Bay Beach, adjacent to a reef known 

as the “coral gardens” in the Turks and Caicos Islands.6 The Karnehms did this 

through a wholly-owned corporation, White House Management Ltd., which is now 

known as Reef Residences Resort Management Co. Ltd., the Petitioner in this case.7 

They purchased real estate, developed a plan for the property and built the “Coral 

                                            
5 Petitioner, Reef Residence Resort Management Co. Ltd., a Turks and Caicos Islands limited 

liability company, has changed its name over time, formerly it was known as White House 

Condominium Management Ltd. L. Karnehm Decl. ¶ No. 6 (61 TTABVUE 3-4). 

6 L. Karnehm Decl. ¶ 3 (61 TTABVUE 2). 

7 L. Karnehm Decl. ¶ 5 (61 TTABVUE 3). Respondent introduced evidence showing that 

Petitioner was previously known as Coral Gardens’ Resort Management, Ltd., and before 

that was known as White House Condominium Management Ltd. B. Rayment Decl. and 

Accompanying Exhibits ¶ No. 11 (53 TTABVUE 5). 
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Gardens” resort.8 Over time, the Karnehms sold some, but not all of the individual 

condominium units on the property. New unit owners became voting members of the 

homeowners’ association and were free to rent out their units as they wished. Many 

of them initially hired White House, Petitioner’s predecessor-in-interest, to facilitate 

the rental of their individual units. The unit owners have never been obligated to use 

Petitioner as a rental management company; indeed, some owners hire other third- 

parties or handle their own rentals.9 

In June 1998, Petitioner obtained the domain name <coralgardens.com> and 

developed a website to assist in promoting the availability of the units at the Coral 

Gardens resort for short-term rental vacation purposes. Petitioner provides “rental 

management services” to individual unit owners using its domain name 

<coralgardens.com>.10 Petitioner continues to use the <coralgardens.com> website to 

advertise the rental of the units it owns and manages at the “Coral Gardens” resort.11 

Respondent is the homeowners’ association, incorporated in the Turks and Caicos 

Islands, that was founded by the Karnehms for the Coral Gardens property. 

Respondent has no control over how a unit owner rents its property.12 However, 

                                            
8 L. Karnehm Decl. ¶ 4 (61 TTABVUE 2); B. Trowbridge Decl. ¶ 2 (50 TTABVUE 2). 

9 L. Karnehm Decl. ¶¶ 5-6, 10-12 (61 TTABVUE 3-4); Trial Ex. 1, B. Rayment Disc. Dep. pp. 

130:1-9, 134:15-135:10 (51 TTABVUE 14-15); R. Lakhani Decl. ¶ 8 (49 TTABVUE 4). 

10 L. Karnehm Decl. ¶ 11 (61 TTABVUE 4); R. Lakhani Decl. ¶ 9 (49 TTABVUE 4). 

11 L. Karnehm Decl. ¶¶ 6-8 (61 TTABVUE 3-4); R. Lakhani Decl. ¶ 7 (49 TTABVUE 3-4). 

12  L. Karnehm Decl. ¶¶ 5, 10 (61 TTABVUE 3-4); Trial Ex. 1, B. Rayment Disc. Dep. p. 

243:11-24 (51 TTABVUE 30); J. Goldstein Decl. ¶ 7 (48 TTABVUE 3) (“… I was aware that 

individual unit owners were free to retain any company of their choosing to provide rental 

management services.”). 
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Respondent manages the Coral Gardens resort’s common areas and has typically 

hired a company to handle the daily management of the common property including 

“management of the swimming pools, landscaping, hallways, and common rooms – 

any area outside the individually owned condo[s].”13 At one time, Respondent engaged 

Petitioner’s predecessor to manage the common property at Coral Gardens.14 In 

October 2011, Respondent entered into a management agreement with Seagate 

Management Company (“Seagate”) to manage the common property.15 

On August 14, 2007, Respondent registered CORAL GARDENS as a trademark 

for “Condominium complex” in the Turks and Caicos Islands, receiving Certificate of 

Registration No. 13,879.16 It subsequently obtained U.S. Service Mark Registration 

No. 3546491, which is the subject of this cancellation proceeding. As noted above, 

Registration No. 3546491 issued December 16, 2008, for the mark CORAL GARDENS 

for real estate management of condominium complexes in International Class 36 and 

providing temporary lodging services in the nature of a condominium hotel complex 

in International Class 43, under § 44(e) of the Trademark Act,17 based on its 

ownership of the Turks and Caicos registration.18 Respondent contends that it uses 

                                            
13 L. Karnehm Decl. ¶5-6 (61 TTABVUE 3-4). 

14 In 2006, Petitioner’s predecessor, White House Condominium Management Ltd., provided 

the property management services. 

15 B. Rayment Decl. ¶ 26, Exhibit H (53 TTABVUE 9, 52-65). 

16 B. Rayment Decl. ¶ 10, Exhibit B (53 TTABVUE 5, 34-36). 

17 B. Rayment Decl. ¶¶ 16, 20, Exhibit G (53 TTABVUE 6-7, 43-51); Trial Exhibit 1 B. 

Rayment Disc. Dep. pp. 284, 304-05, Exhibit 9 (51 TTABVUE 37, 42, 56-64); B. Rayment 

Disc. Dep. pp. 247-48 (52 TTABVUE 16-17). 

18 Respondent’s U.S. application was filed for “real estate marketing services in the field of 

condominiums” and “real estate management services” under § 44(e) based on its ownership 
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its registered CORAL GARDENS mark in U.S. and foreign commerce in connection 

with marketing the CORAL GARDENS property to U.S. citizens for rental, providing 

temporary lodging services in the nature of a condo hotel complex to U.S. citizens, 

and providing real estate management services in connection with condominium 

property in Turks and Caicos that is leased to U.S. residents.19 Additionally, 

Respondent contends that a majority of the owners are U.S. citizens who use 

Respondent’s services from the United States to manage and rent their Coral 

Gardens condominium.20 

                                            
of Turks and Caicos Islands Registration No. 13,879 for “Condominium complex” issued on 

August 14, 2007. In the August 13, 2008 Office Action, the Examining Attorney found the 

identification as filed to be unacceptable because it exceeded the scope of the services 

identified in the Turks and Caicos registration. Respondent subsequently amended the 

services to “real estate management of condominium complexes” in International Class 36 

and “providing temporary lodging services in the nature of a condominium hotel complexes” 

in International Class 43. August 22, 2008 Examiner’s Amendment. If the description of 

goods in a foreign registration is overly broad or vague by U.S. standards, the USPTO may 

demand that one seeking registration under § 44 provide a more specific identification than 

the one in the foreign registration. There is nothing in the Paris Convention or the Lanham 

Act that prohibits the USPTO from requiring a “more particularized identification of the 

goods [or services] in order to comply with our laws.” In re Societe Generale des Eaux 

Minerales de Vittel S.A., 1 USPQ2d 1296, 1299 (TTAB 1986), rev’d on other grounds, 824 F.2d 

957, 3 USPQ2d 1450 (Fed. Cir. 1987); J. Thomas McCarthy, 5 MCCARTHY ON TRADEMARKS 

AND UNFAIR COMPETITION § 29:12 (5th ed. Sept. 2018). 

19 Respondent notes the decision of the Court of Appeals of the Turks and Caicos Islands 

which apparently held that the CORAL GARDENS mark belonged to Respondent rejecting 

Petitioner’s argument that Respondent could not own the mark. 53 TTABVUE 5, 37-39; 63 

TTABVUE 8-9, 23, 48. The August 2007 decision of the Turks and Caicos court is irrelevant 

to the issue before us in this proceeding which is governed strictly by the trademark laws and 

decisions of the tribunals of the United States. Since the decision of the Court of Appeals of 

the Turks and Caicos Islands is of no probative value, it is not considered in our evaluation 

of the CORAL GARDENS mark in this case. See Binney & Smith Inc. v. Magic Marker 

Industries, Inc., 222 USPQ 1003, 1010 n.18 (TTAB 1984); Puma-Sportschuhfabriken Rudolf 

Dassler, K.G. v. Superga S.p.A., 204 USPQ 688 n.3 (TTAB 1979); Faberge, Inc. v. Madison 

Shirt Corp., 192 USPQ 223, 226 n.3 TTAB 1976).  

20 Trial Exhibit 1 B. Rayment Disc. Dep. pp. 264:5-14, 287:22-289:2, 292:15-293:1 (51 

TTABVUE 34, 38, 39). 
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Petitioner seeks cancellation of Respondent’s Registration on the grounds of 

abandonment and/or fraud alleging that: Respondent has not used nor had the 

requisite bona fide intent to use the CORAL GARDENS mark in commerce in 

connection with the services listed in the U.S. Registration; Respondent’s signatory 

for the application resulting in the U.S. Registration never had the authority or 

proper basis to file the application; and Respondent never used the CORAL 

GARDENS mark in connection with the services recited in the Registration in order 

to maintain the Registration.21  

IV. Standing 

Standing is a threshold issue that must be proved in every inter partes case. See 

Empresa Cubana Del Tabaco v. Gen. Cigar Co., 753 F.3d 1270, 111 USPQ2d 1058, 

1062 (Fed. Cir. 2014), cert. denied, 135 S. Ct. 1401 (2015); Lipton Indus., Inc. v. 

Ralston Purina Co., 670 F.2d 1024, 213 USPQ 185, 189 (CCPA 1982). To establish 

standing in a cancellation, a petitioner must show both “a real interest in the 

proceedings as well as a ‘reasonable basis’ for his belief of damage.” Empresa Cubana 

Del Tabaco, 111 USPQ2d at 1062; Ritchie v. Simpson, 170 F.3d 1092, 50 USPQ2d 

1023, 1025 (Fed. Cir. 1999). 

Petitioner must prove its standing in order to be heard on its substantive claims. 

Alcatraz Media Inc. v. Chesapeake Marine Tours Inc., 107 USPQ2d at 1760. The 

evidence establishes Petitioner’s interest in the mark CORAL GARDENS based on 

its ownership and use of the <coralgardens.com> domain name and the use of the 

                                            
21 Petitioner’s Trial Brief p. 1 (62 TTABVUE 7). 
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CORAL GARDENS name on the website hosted on that domain name to help drive 

vacation rentals by U.S. residents at the CORAL GARDENS resort in Turks and 

Caicos.22 Moreover, Respondent admits that the parties are direct competitors in 

connection with the “rental management functions” provided by each.23 Accordingly, 

Petitioner has a real interest in this proceeding and a reasonable basis for its belief 

that it will be damaged by the continued registration of Respondent’s mark CORAL 

GARDENS in the United States. Wonderbread 5 v. Gilles, 115 USPQ2d 1296, 1301 

(TTAB 2015). Petitioner is therefore not an intermeddler and has established its 

standing in this cancellation proceeding. Ritchie v. Simpson, 50 USPQ2d at 1025; 

Lipton Indus., Inc. v. Ralston Purina Co., 213 USPQ at 189; Swiss Grill Ltd. v. Wolf 

Steel Ltd., 115 USPQ2d 2001, 2008 (TTAB 2015). 

V. Grounds of Cancellation 

There are two identified issues in this proceeding: whether Respondent 

abandoned the mark CORAL GARDENS by failing to use the mark in the United 

States in connection with the services listed in the Registration, and whether 

Respondent committed fraud in obtaining and maintaining the Registration for 

CORAL GARDENS when it assertedly knew that:  

                                            
22 L. Karnehm Decl. ¶¶ 7-8, 12 (61 TTABVUE 4-5); Goldstein Decl. ¶ 3 (48 TTABVUE 2). 

23 Complaint ¶ No. 25 (1 TTABVUE 8) (“Seagate is a direct competitor of Petitioner.”); Answer 

to ¶ No. 25 (“… The Strata admits the allegations contained therein as to rental management 

functions …”) (5 TTABVUE 5). Seagate Management Co. provided common-area property 

management services to Respondent and rental management services to individual unit 

owners. R. Lakhani Decl. ¶ 8-10 (49 TTABVUE 4). 
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i. the signatory on its Application for CORAL GARDENS was 

not authorized to pursue a U.S. trademark registration on 

behalf of Respondent;  

ii. Petitioner had been using the CORAL GARDENS mark 

continuously for decades prior in connection with renting 

condominium units in the Resort located on the Turks and 

Caicos Islands;  

iii. the § 44(e) filing basis for the CORAL GARDENS trademark 

application in the U.S. was an improper filing basis24;  

iv. it did not have the requisite bona fide intent to use the 

CORAL GARDENS mark, nor did it ever actually use the 

CORAL GARDENS mark in connection with the services 

listed in the Application in the United States; and  

v. the specimen it submitted in connection with its Section 8 

filing did not support evidence of use by Respondent, but 

rather, consisted of an advertisement by an unrelated third 

party, and it did not have actual use when it filed its Section 

8 Declaration.   

We look first to the issue of abandonment. If Respondent has not abandoned its 

rights in the CORAL GARDENS mark set forth in Registration No. 3546491 we will 

                                            
24 Under § 44(e), a foreign applicant whose country of origin is a party to a trademark 

convention or treaty to which the United States is a party, or extends reciprocal rights to 

United States nationals, is entitled to obtain a U.S. registration for a mark based on 

ownership of a registration in its home country without any use of the mark in the United 

States. A foreign applicant can establish its eligibility for the benefits under § 44 by providing 

evidence of statutes or agreements establishing reciprocity between the United States and 

the relevant country. 15 U.S.C. § 1126(b); 5 J. Thomas McCarthy, MCCARTHY ON 

TRADEMARKS AND UNFAIR COMPETITION § 29:10 (5th ed. Sept. 2018).  

In its application, Respondent knowingly submitted a copy of its Turks and Caicos 

registration that was inscribed “This certificate is not for use in legal proceedings or for 

obtaining registration abroad.” See B. Rayment Decl. ¶ 32 (53 TTABVUE 11-12); Turks and 

Caicos Islands Registration No. 13,879, Ex. B to B. Rayment Decl. (53 TTABVUE 34-36); 

Petitioner’s Brief pp. 33-34 (62 TTABVUE 39-40). The Turks and Caicos Islands is not a 

member of the Paris Convention, see list of contracting parties to the Paris Convention at 

<http://www.wipo.int/export/sites/www/treaties/en/documents/pdf/paris.pdf>, nor does it 

appear to be a member of any of the other treaties or international agreements to which the 
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move on to consider the next issue – whether Respondent committed fraud in 

obtaining the CORAL GARDENS registration. 

 Abandonment 

Because the Petition for Cancellation of Respondent’s Registration was filed more 

than five years after the date the Registration issued, the Trademark Act provides 

limited grounds for cancellation. Imperial Tobacco Ltd. v. Philip Morris Inc., 899 F.2d 

1575, 14 USPQ2d 1390, 1392 (Fed. Cir. 1990); Wallpaper Mfrs., Ltd. v. Crown 

Wallcovering Corp., 680 F.2d 755, 214 USPQ 327, 332 (CCPA 1982). One basis that 

continues after the five-year period is abandonment of the registered mark. As 

provided in § 14(3) of the Trademark Act, 15 U.S.C. § 1064(3), abandonment is a basis 

for cancellation “at any time.” Thus, a § 44(e) registration, like any other registration, 

may be cancelled on the ground of abandonment of the mark at any time. Imperial 

Tobacco Ltd. v. Philip Morris Inc., 14 USPQ2d at 1392.  

Under § 45 of the Trademark Act, 15 U.S.C. § 1127, a mark is considered 

“abandoned” if the following occurs: 

(1) When its use has been discontinued with intent not to 

resume such use. Intent not to resume may be inferred 

from circumstances. Nonuse for 3 consecutive years shall 

                                            

U.S. is a member, that entitle reciprocal treatment. See § 1002.03 of the Trademark Manual 

of Examining Procedure and Appendix B referred to therein. Inasmuch as Respondent’s U.S. 

registration was issued more than 5 years ago, it is only subject to cancellation on limited 

grounds: if the registered mark becomes the generic name for the goods or services for which 

it is registered, or is functional, or has been abandoned, or its registration was obtained 

fraudulently or contrary to the provisions of section 1054 . . . or of subsection (a), (b), or (c) of 

section 1052 . . . or if the registered mark is being used by, or with the permission of, the 

registrant so as to misrepresent the source of the goods or services on or in connection with 

which the mark is used.” 15 U.S.C. § 1064(3).  
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be prima facie evidence of abandonment. “Use” of a mark 

means the bona fide use of such mark made in the ordinary 

course of trade, and not made merely to reserve a right in 

a mark. 

15 U.S.C. § 1127. A § 44(e) registrant is merely granted a dispensation from actual 

use prior to registration, but after registration, there is no dispensation of use 

requirements. If the registrant fails to make use of the registered mark for three 

years, the presumption of abandonment may be invoked against that registrant, as 

against any other. City National Bank v. OPGI Management GP Inc./Gestion OPGI 

Inc., 106 USPQ2d 1668, 1678 (TTAB 2013); see also Imperial Tobacco Ltd. v. Philip 

Morris Inc., 14 USPQ2d at 1395.25 

Because registrations are presumed valid under the law, Petitioner bears the 

burden of proving a prima facie case of abandonment by a preponderance of the 

evidence. See On-Line Inc. v. Am. Online Inc., 229 F.3d 1080, 56 USPQ2d 1471, 1476 

(Fed. Cir. 2000); Cerveceria Centroamericana S.A. v. Cerveceria India Inc., 892 F.2d 

1021, 13 USPQ2d 1307, 1309 (Fed. Cir. 1989); Exec. Coach Builders, Inc. v. SPV 

Coach Co., 123 USPQ2d 1175, 1180-81 (TTAB 2016). Introduction of evidence of 

nonuse of a mark for three consecutive years constitutes a prima facie showing of 

abandonment and triggers a rebuttable presumption that a mark was abandoned 

without intent to resume use. Rivard v. Linville, 133 F.3d 1446, 45 USPQ2d 1374, 

1376 (Fed. Cir. 1998); 15 U.S.C. § 1127. If Petitioner presents a prima facie case of 

                                            
25 Section 45 of the Trademark Act, 15 U.S.C. § 1127, was amended, effective January 1, 1996, 

to extend the minimum period of nonuse to three consecutive years to establish a prima facie 

case. See Uruguay Round Agreements Act, Pub. L. No. 103-465, Section 521, 108 Stat. 4809, 

4981-82 (1994). 
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abandonment, the burden of production, i.e., going forward, then shifts to 

Respondent, the party contesting the abandonment, to produce evidence of either 

(1) use of the mark during the statutory period, or (2) an intent to resume use. 

Cerveceria Centroamericana S.A. v. Cerveceria India Inc., 13 USPQ2d at 1312. The 

burden of persuasion, however, always remains with Petitioner, the party asserting 

abandonment, to prove it by a preponderance of evidence. Id. at 1309; Exec. Coach 

Builders, Inc. v. SPV Coach Co., 123 USPQ2d at 1180. 

Respondent’s mark CORAL GARDENS is registered for “real estate management 

of condominium complexes” in Class 36 and for “providing temporary lodging services 

in the nature of a condominium hotel complex”26 in Class 43. Petitioner contends that 

Respondent has never provided those services noting that under Respondent’s 

Bylaws it does not have the authority to provide such services.27 Respondent counters 

that to the contrary it “has continuously and extensively used the CORAL GARDENS 

mark in interstate and/or foreign commerce in connection with both ‘real estate 

management of condominium complexes’ and ‘temporary lodging services in the 

nature of a condominium hotel complex.’”28 

                                            
26 While the identification of Respondent’s services was amended in the August 22, 2008 

Examiner’s Amendment to “Real estate management of condominium complexes” in Class 36 

and “Providing temporary lodging services in the nature of a [sic] condominium hotel 

complexes” in Class 43, the services identified in the Registration for Class 43 are “Providing 

temporary lodging services in the nature of a condominium hotel complex.” 

27 Petitioner’s Trial Brief p. 18-20 (62 TTABVUE 24-26). 

28 Respondent’s Trial Brief p. 25 (63 TTABVUE 32) citing to: B. Rayment Decl. at ¶¶ 9, 24, 

26, 28, 29, 31, Ex. J, L (53 TTABVUE 4-5, 8-11, 114-132, 150-161); Respondent’s Notice of 

Reliance, Ex. B, R. Lakhani Disc. Dep. pp. 67:11-71:19, 99:14-19, 106:9-22, 108:5-19; 115:15-

119:18 (52 TTABVUE 69-73, 78-80, 82-86); Petitioner’s Second Notice of Reliance, Ex. 7, R. 

Lakhani Disc. Dep. pp. 78:6-81:19 (58 TTABVUE 16). 
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Apart from the conclusory testimony of Respondent’s witness, Brian Rayment, 

that Respondent has used the CORAL GARDENS mark since the mark was 

registered in the USPTO,29 the earliest documentary evidence Respondent submitted 

to show its use of the CORAL GARDENS mark was the specimen filed in support of 

its 8 & 15 Declaration of Use filed with the USPTO on December 21, 2013, just over 

5 years after the registration date.30 The specimen (shown below) consists of a 

screenshot from the website located at <coralgardensongracebay.com>:31 

                                            
29 B. Rayment Decl. ¶ 21 (53 TTABVUE 7) (“21. Since that time, the Stata [sic] has used and 

continues to use its CORAL GARDENS mark in commerce in connection with real estate 

management of condominium complexes and with providing temporary lodging services in 

the nature of a condominium hotel complex.”).  

30 “The acceptance of affidavits under Section 8, however, is an ex parte matter lying solely 

within the discretion of the Commissioner of [Trademarks] and the exercise of such discretion 

is manifestly not subject to review of this Board. Apart therefrom, however, the acceptance 

of a Section 8 affidavit by the USPTO cannot serve to deprive a person who believes he is 

damaged by the registration in question from exercising his right under Section 14 of the 

Statute to attempt to cancel the registration in question on any of the grounds specified 

therein, including, abandonment; and it is, moreover, not controlling on the Board in 

determining the merits of such a petition on the facts adduced by the parties.” Sinclair v. 

DEB Chemical Proprietaries Limited, 137 USPQ 161, 165 (TTAB 1963). 

31 B. Rayment Decl. Exhibit L: December 21, 2013 Specimen (53 TTABVUE 150-161); R. 

Lakhani Decl. Ex. 3 (49 TTABVUE 45-48). The specimens of use submitted for Classes 36 

and 43 in connection with the §§ 8 & 15 Declaration of Use filed by Respondent are identical. 
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Respondent identified its submission to the USPTO as the “[w]ebsite maintained by 
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the registrant using the mark for the relevant goods and services.”32 However, on 

December 21, 2013, the date appearing on the specimen (which is also the date it was 

submitted to the USPTO), that website was neither owned nor controlled by 

Respondent, but by Seagate (as discussed more fully below). 

According to its Bylaws, Respondent’s duties are to “control, manage and 

administer the Common Property for the benefit of all Proprietors . . . .”33 Mr. 

Rayment, Respondent’s counsel and main witness, admits that the definition of 

“Common Property” in the Bylaws does not include trademarks.34 He further admits 

that nothing in the Bylaws refers to “trademarks specifically, but [refers to] personal 

property, which would include trademarks.”35 Thus, Respondent argues that its 

Bylaws authorize it to do all things reasonable and necessary to control, manage and 

administer the Coral Gardens Resort, which necessarily includes providing resort 

                                            
32 Rayment’s Decl. Exhibit L (53 TTABVUE 152-154); Lakhani Decl. Exhibit 3 (49 TTABVUE 

45-48) 

33 By-Laws of Respondent (and its predecessor): Proprietors of Strata Plan No. 36 Amended 

By-Laws dated May 17, 2010 section 3.1.1 (unsigned) attached as Ex. A to B. Rayment Decl. 

(53 TTABVUE 14-33, 22); White House Ltd. By-Laws dated September 11, 2005 section 2(a) 

attached as Ex. N (53 TTABVUE 172-180, 173); Strata Plan No. 36 By-Laws dated June 27, 

2003 section 3(a) attached as Ex. O (53 TTABVUE 181-194, 186). 

34 B. Rayment Disc. Dep. p. 136:9-12 (51 TTABVUE 15). 

35 Reading sections 3.1.1, 3.1.6 and 3.2.1 of its Bylaws together, Respondent contends they 

provide for the use of other personal property in connection with the enjoyment of the 

common property, “[w]hich taken together, gives” Respondent the right of ownership of the 

trademark CORAL GARDENS. B. Rayment Disc. Dep. pp. 135:11-137:9 (51 TTABVUE 15); 

see sections 3.1.1 (“Control, manage and administer the Common Property for the benefit of 

all Proprietors;”), 3.1.6 (“Do all things reasonable and necessary for the enforcement of the 

By-laws and the control, management and administration of the Common Property;”) and 

3.2.1 (“Purchase, hire or otherwise acquire personal or other property for use by Proprietors 

in connection with their enjoyment of Common Property;”). 
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management36 and temporary lodging services for the condominium complex in 

connection with its CORAL GARDENS mark.37 

Although section 3.2.1 of the Bylaws provides that Respondent “Purchase, hire or 

otherwise acquire personal or other property for use by Proprietors in connection with 

their enjoyment of Common Property,” the intent and scope of this language is not 

clear. Even if Respondent’s Bylaws extend to real estate management of a 

condominium complex and providing temporary lodging services in the nature of a 

condominium hotel complex, the question that must be decided is whether 

Respondent provided such services in commerce, including U.S. commerce or 

commerce between the U.S. and a foreign country. 

Beginning in 2011, Seagate began to perform two different roles with respect to 

the Coral Gardens condominium complex for which it used the CORAL GARDENS 

name. It provided common-area property management services for Respondent, the 

condominium’s homeowners’ association, and separate rental management services 

to some of the individual unit owners.38 

Respondent approached Seagate about providing property management services 

for the common areas of the Coral Gardens resort and on October 1, 2011, entered 

into a management agreement entitled “Coral Gardens Strata #36 Management 

                                            
36 Respondent’s Trial Brief pp. 1, 20, 24-25, 32, 41 (63 TTABVUE 8, 27, 31-32, 39, 48). 

Although Respondent describes part of the services it renders as “providing resort 

management” services, the services listed in its registration are “real estate management of 

condominium complexes.” 

37 Respondent’s Trial Brief pp. 24-25 (63 TTABVUE 31-32). 

38 R. Lakhani Decl. ¶¶ 1, 2 (49 TTABVUE 2). 
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Agreement” with Seagate for Seagate to provide services for the common property 

including “maintaining and repairing the common areas of the Condominium, 

making arrangements for providing utilities for the common areas, and providing 

staff to manage and maintain the common areas, collect homeowners’ association 

dues, obtain insurance for the common areas, and providing a budget and monthly 

financial statements for these services.”39 Seagate received compensation directly 

from Respondent for these services.40 Notably, that Agreement makes no mention of 

“temporary lodging services” or “real estate management services” stating that it 

relates to managing the “Common Property”: 

WHEREAS: 

(i) The Corporation owns and is responsible for the 

operation and management of the Common Property on 

behalf of the Members of the Corporation, and 

(ii) The Corporation desires to employ the Management 

Company to Manage the Common Property41. . . . 

Additionally, section 3.16 of the Management Contract provides that: 

[Respondent] has approved the Management Company to 

also serve as the primary Rental Management Company 

representing various individual owners and has 

encouraged owners to participate in the Management 

Company’s Rental Operation.42  

                                            
39 R. Lakhani Decl. Ex. 2 (49 TTABVUE 23-36). According to the testimony, Respondent and 

Seagate entered into Management Agreements for Coral Gardens from 2011 through June 

30, 2016. See unexecuted copy of Management Agreement dated July 1, 2014 (53 TTABVUE 

140-148).  

40 B. Rayment Decl. Ex. H (53 TTABVUE 9, 52-65); R. Lakhani Decl. ¶ 10 (49 TTABVUE 4-

5). 

41 R. Lakhani Decl. Ex. 2 (49 TTABVUE 24). 

42 Id. at 26. 
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Notably, nothing in the Management Agreement establishes that Respondent has 

control over or involvement with the rental or management of the condo units or 

providing temporary lodging. Neither does the Management Agreement set forth any 

requirements, obligations or activities for Seagate in connection with the rental or 

management of the condo units or temporary lodging. Despite that, Respondent 

contends that it licensed Seagate in the Management Agreement to use the CORAL 

GARDENS mark in connection with the rental and management services.43 Contrary 

to Mr. Rayment’s unsupported testimony44 though, there is no evidence of a written 

or oral license of the CORAL GARDENS mark to Seagate. Moreover, the 

Management Agreement is completely silent about the use of the CORAL GARDENS 

mark in the United States or in commerce between the United States and a foreign 

country. 

Respondent also points to the language in section 12 of the Management 

Agreement entitled “Intellectual Property Rights” which states that Seagate, i.e., the 

“Management Company,” “understands and agrees that the Corporation owns the 

‘Coral Gardens’ trademark and all rights pertinent thereto, . . . .”: 

The Management Company shall not use the name, trade 

name, trade mark, service mark, or other identifying logo 

                                            
43 Respondent’s Trial Brief p. 27 (63 TTABVUE 34). 

44 B. Rayment Decl. ¶ 26 (53 TTABVUE 9): “. . . The <www.coralgardensongracebay.com> 

website was registered and was maintained by Seagate Management in accordance with the 

Agreement with the Stata [sic]. . . . Seagate Management was a licensee of Stata’s [sic] 

CORAL GARDENS mark and operated and managed the Coral Gardens condominiums in 

the Turks and Caicos Islands under the Stata’s [sic] direction and control in connection with 

its real estate management and temporary lodging services of the condominiums. Seagate 

Management Company’s status as manager was extended through July 2016, with the same 

applicable covenants concerning protection of the Strata’s intellectual property.” 
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or intellectual property right of the Corporation in any 

manner or for any purpose without the Corporation’s prior 

written approval which shall be in the sole and absolute 

discretion of the Corporation and/or Committee. 

The Management Company understands and agrees that 

the Corporation owns the “Coral Gardens” trademark and 

all rights pertinent thereto, including the names “Coral 

Gardens on Grace Bay” and “Coral Gardens Resort” and 

the domain names “coralgardens.com” and “coral 

gargdensongracebay.com”. Management Company shall 

cease use of such trademarks upon the request of the 

Corporation.45 

However, the Management Agreement does not define the trademark rights 

mentioned in the Agreement and does not address Seagate’s use of the mark other 

than to mention Seagate “shall cease use of such trademarks upon the request of the 

Corporation.” Further, Seagate’s acknowledgment in a management agreement of 

Respondent’s purported intellectual property rights does not serve to confer such 

rights upon Respondent or otherwise create rights to which Respondent is not 

entitled.  

More importantly, the work to be provided by Seagate under the Management 

Agreement was to manage the Common Property in the Turks and Caicos Islands. 

Section 17 of the Management Agreement entitled Governing Law and Jurisdiction 

states that the “laws of the Turks and Caicos Islands shall be the governing law of 

this Agreement . . . .” Therefore, to the extent that any trademark rights are covered 

under that Agreement they must necessarily be limited to rights provided under the 

laws of the Turks and Caicos Islands. 

                                            
45 B. Rayment Decl. Ex. H (53 TTABVUE 9, 59). 
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Also in 2011, Seagate entered into contracts with some of the unit owners at Coral 

Gardens to provide rental management services for their units.46 Additionally, it 

purchased all right, title and interest to the website hosted at 

<coralgardensongracebay.com> used by the prior rental management company to 

rent out units on behalf of the unit owners. Seagate used the CORAL GARDENS 

name and the <coralgardensongracebay.com> domain name on behalf of unit owners 

between 2011 and 2016. Seagate did not operate and manage the Coral Gardens 

condos under Respondent’s direction and control in connection with real estate 

management and temporary lodging services of the condos. Seagate never requested 

permission from Respondent to use CORAL GARDENS in connection with the 

separate rental management services it provided to the unit owners; and Respondent 

never objected to Seagate’s use of CORAL GARDENS nor provided any written 

approval for such use of CORAL GARDENS by Seagate.47 

“Though the [management] agreement between Seagate and [Respondent] claims 

that [Respondent] owns the ‘coralgardensongracebay.com’ domain name, Seagate 

used this domain name exclusively for hosting its website promoting its rental 

management services provided to individual unit owners, and never used it in 

connection with property management services, or any other services, provided to, or 

                                            
46 R. Lakhani Decl. ¶ 8 (49 TTABVUE 4). 

47 R. Lakhani Decl. ¶¶ 13, 14 (49 TTABVUE 5-6). 
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on behalf of, [Respondent].”48 Tellingly, Respondent subsequently offered to purchase 

the website from Seagate, but ultimately rejected Seagate’s asking price.49 

Respondent admits that it had no say in how the unit owners rented their units. 

The unit owners were free to rent out their condominium units as they wished, 

whether on their own or by contracting with Seagate, or Petitioner, or any other third 

party of the unit owner’s own choosing.50 Respondent also admits that the individual 

unit owners were free to describe their unit in advertisements as “being at Coral 

Gardens.”51 Mr. Lakhani, an owner and officer of Seagate,52 confirms that all rental 

management services that Seagate provided were on behalf of the individual unit 

owners.53 Despite the foregoing, Respondent relies on Seagate’s use of CORAL 

GARDENS, maintaining that Seagate was the only third-party it “licensed” to use 

                                            
48 R. Lakhani Decl. ¶ 14, 15 (49 TTABVUE 5-6). 

49 R. Lakhani Decl. ¶¶ 15-16, 19 (49 TTABVUE 6-8) (“this website [<coralgardensongrace- 

bay.com>] was controlled and operated exclusively by Seagate, not Strata 36, and was used 

solely in connection with the rental management services that Seagate, located in  Turks  and  

Caicos,  provided  to  unit  owners,  which  were  typically  Turks  and  Caicos corporations, 

regarding condominium units located in Turks and Caicos.”). As Mr. Lahkani observed, the 

current website [that Respondent now asserts ownership of] hosted at 

<coralgardensongracebay.com> appears to be a single-page placeholder. 

50 Trial Ex. 1, B. Rayment Disc. Dep. p. 119:6-10, 128:14-16, 129:19-130:4, 135:7-10, 243:19-

24 (51 TTABVUE 12-15, 30). 

51 Trial Ex. 1, B. Rayment Disc. Dep. p. 244:22-24. (51 TSDR 30). 

52 Lakhani Decl. ¶ 1 (49 TTABVUE 2); Trial Ex. 1, B. Rayment Disc. Dep. pp. 238:23-239:3 

(51 TTABVUE 29). 

53 Lakhani Decl. ¶¶ 8, 13, 21 (49 TTABVUE 4-5, 8) (“At no time did Seagate provide rental 

management services to Strata 36. Seagate always provided rental management services to 

individual unit owners.”). 
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the CORAL GARDENS mark in connection with unit rentals and real estate 

management services.54 

Respondent contends that it and its “authorized users” advertise and take 

reservations for “its lodging and resort management services from U.S. customers” 

citing to the testimony of Messrs. Rayment and Lakhani in support.55 However, Mr. 

Rayment’s vague testimony fails to identify Respondent’s “authorized users” or how 

they advertised and took reservations for its lodging and resort management services 

and is not supported by any documentary evidence. Mr. Lakhani’s testimony denies 

that his company was an “authorized user” or “licensee” of Respondent for lodging 

and resort management services. Indeed, the Management Agreement between 

Respondent and Seagate does not support that Seagate was a licensee.56  

Mr. Lakhani testified that his company, Seagate, provided maintenance, upkeep 

and day-to-day operational services to Respondent pursuant to the Management 

Agreement. Seagate also provided separate services to the individual unit owners to 

assist them in renting out their units,57 including placing ads for Coral Gardens at 

                                            
54 According to Petitioner, this so-called license “is a fiction that exists only in Rayment’s 

mind.” Petitioner’s Reply Brf. (64 TTABVUE 8). 

55 Respondent’s Trial Brief p. 25 (63 TTABVUE 32). 

56 The Management Agreements between Respondent and Seagate (see Ex. H October 1, 2011 

Coral Gardens Strata #36 Management Agreement (53 TTABVUE 53-65), Ex. K (53 

TTABVUE 140-148); R. Lakhani Decl. Ex. 2 (49 TTABVUE 23-36)) contains language in 

section 3.16 which says Strata “approve[s] the Management Company [Seagate] to also serve 

as the primary Rental Management Company representing various individual owners and 

has encouraged owners to participate in the Management Company’s Rental Operation[s].” 

This language falls short of making Seagate an “authorized user” or “licensee” of the CORAL 

GARDENS mark. 

57 Ex. B R. Lakhani Disc. Dep. pp. 50:13-16, 60:2-15, Ex. No. 7 (52 TTABVUE 66-67, 114-

126).  
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Grace Bay units on TripAdvisor and Expedia, VRBO58 and other wholesalers.59 

Respondent could not dictate to unit owners that they use a rental management 

company nor could it say which rental management company they could use.60 There 

is sufficient evidence of record that contradicts Respondent’s conclusory and 

unsupported testimony. Thus, we are unable to conclude that Respondent used the 

mark CORAL GARDENS based on the unduly vague testimony of its primary witness 

which is insufficient to establish its use of the mark in commerce for the five years 

since it was registered in the U.S. 

Respondent has not identified “a single document showing a reservation taken by 

it or its purported authorized users – no email confirmation, receipt, invoice, bank 

statement, or contract – and does not show a single dollar of rental revenue passing 

through Respondent’s accounts;”61 nor has Respondent produced evidence showing 

that any of the rental listings, or the accounts used to post them, were owned or 

operated by or on behalf of Respondent during the first five years after the issuance 

of its U.S. registration. Respondent has not produced any evidence showing its 

management of unit rentals on behalf of the unit owners or that it provided temporary 

lodging services during the five year time period beginning from its registration date. 

                                            
58 As described by Mr. Rayment, VRBO stands for “vacation rental by owner,” a homeowners 

website that can be used to rent condos or homes. Trial Ex. 1, 10/14/15 B. Rayment Disc. Dep. 

pp. 114:10-117:13, 134:23-135:2 (51 TTABVUE 11, 15). 

59 Ex. R. Lakhani Disc. Dep. pp. 64:7-23, 67:14-68:24, 70:5-71:23, 78:6-21, (52 TTBVUE  68-

70, 72-74). 

60 Trial Ex. 1, 10/14/15 B. Rayment Disc. Dep. pp. 129:19-130:4, 135:7-10 (51 TTABVUE 13-

15); R. Lakhani Decl. ¶8 (49 TTABVUE 4). 

61 Petitioner’s Reply Brf. (64 TTABVUE 7). 
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Moreover, inasmuch as the condo units are not part of the Coral Gardens “Common 

Property,” Respondent’s Bylaws do not authorize Respondent to engage in such 

activities.62 

Here, not only is the testimony of Respondent’s witness, Mr. Rayment, regarding 

Respondent’s use of the CORAL GARDENS mark in the five years after it was 

registered conclusory and unsupported by any meaningful documentary evidence, it 

is contradicted by the testimony of another key trial witness. The testimony “should 

not be characterized by contradictions, inconsistencies, and indefiniteness but should 

carry with it conviction of its accuracy and applicability.” B.R. Baker Co. v. Lebow 

Bros., 150 F.2d 580, 66 USPQ 232, 236 (CCPA 1945); Exec. Coach Builders, Inc. v. 

SPV Coach Co., 123 USPQ2d at 1184; Nationstar Mortg. LLC v. Ahmad, 112 USPQ2d 

1361, 1372 (TTAB 2014). Other than the vague conclusory testimony of Mr. Rayment 

lacking in factual detail, there is no evidence of Respondent’s use of the mark for the 

first five years after it received its U.S. Registration. 

Proof of non-use of a mark for three consecutive years constitutes prima facie 

evidence of abandonment. 15 U.S.C. § 1127. See also On-line Careline Inc. v. Am. 

Online Inc., 56 USPQ2d at 1476 (“The party seeking cancellation establishes a prima 

                                            
62 Respondent’s Trial Brief pp. 24-25 (63 TTABVUE 31-32). Respondent provides no support 

for its contention that its Bylaws authorize it to “provid[e] resort management and temporary 

lodging services.” Respondent’s Trial Brief p. 24 (63 TTABVUE 31-32) citing Rayment Decl. 

at ¶ 6 (53 TTABVUE 3) (¶ 6 of the Rayment Decl. does not support that Respondent is 

authorized to provide such services). Respondent is only authorized to purchase or otherwise 

acquire personal or other property for use by the proprietors. See Rayment Decl. Exhibit A 

May 17, 2010 By-Laws (53 TTABVUE 25) (“3.2 The Corporation may, unless expressly 

precluded by a vote of a majority of owners: 3.2.1 Purchase, hire or otherwise acquire personal 

or other property for use by Proprietors in connection with their enjoyment of Common 

Property . . . .”). 
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facie case of abandonment by showing proof of nonuse for three consecutive years.”); 

Yazhong Investing Ltd. v. Multi-Media Tech. Ventures, Ltd., 126 USPQ2d 1526, 1532 

(TTAB 2018). A presumption of abandonment based on three years nonuse may be 

invoked against a § 44(e) registrant who never begins use of the mark or who 

discontinues using the mark. City Nat’l Bank v. OPGI Management GP Inc./Gestion 

OPGI Inc., 106 USPQ2d 1668, 1678 (TTAB 2013); Saddlesprings, Inc. v. Mad Croc 

Brands, Inc., 104 USPQ2d 1948 (TTAB 2012); see also Imperial Tobacco Ltd. v. Philip 

Morris Inc., 14 USPQ2d at 1395. 

 Conclusion 

The vague and indefinite testimony of Mr. Rayment that since the time the 

CORAL GARDENS mark was registered Respondent “has used and continues to use 

its CORAL GARDENS mark in commerce”63 falls short of showing that it used the 

mark for the services identified in the Registration during the five year period from 

the December 16, 2008 registration date through the December 21, 2013 filing date 

of the §§ 8 & 15 Declaration. Respondent’s reliance on Seagate’s use of the CORAL 

GARDENS mark to satisfy the use requirement is misplaced. Although nonuse of 

Respondent’s mark for 3 consecutive years is prima facie evidence of abandonment, 

there is no proof of Respondent’s use of the mark in connection with the services 

recited in the Registration during the first five years from its registration date. Nor 

                                            
63 Rayment Decl. ¶ 21 (53 TTABVUE 7). Moreover, the evidence offered by Mr. Rayment from 

Facebook, Trip Advisor and Expedia provided in Exhibit J  (53 TTABVUE 114-132), is dated 

July 10, 2017 which is outside of the five year period from the date of its CORAL GARDENS 

registration. 
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has Respondent established specific activities undertaken during this period of 

nonuse or special circumstances which negate an intent not to resume use or excuse 

nonuse as to the services identified in its Registration. Thus, Respondent has 

abandoned the CORAL GARDENS mark. In view thereof, we need not reach the other 

grounds for cancellation.64 

Decision:  The Petition for Cancellation is granted, and Registration No. 3546491 

will be cancelled in its entirety. Petitioner’s remaining claims are dismissed as moot. 

                                            
64 “Like the federal courts, the Board has generally used its discretion to decide only those 

claims necessary to enter judgment and dispose of the case. . . . More specifically, the Board’s 

determination of registrability does not require, in every instance, decision on every pleaded 

claim.” Multisorb Tech., Inc. v. Pactiv Corp., 109 USPQ2d 1170, 1171 (TTAB 2013); Yazhong 

Investing Ltd. v. Multi-Media Tech Ventures, Ltd., 126 USPQ2d at 1540.  
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Before Cataldo, Kuczma and Greenbaum, 

Administrative Trademark Judges. 

 

Opinion by Kuczma, Administrative Trademark Judge: 

On September 24, 2018, the Board issued a final decision (the “Final Decision”) 

granting Reef Residences Resort Management Ltd.’s (“Petitioner”) Petition to Cancel 
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The Proprietors, Strata Plan No. 36’s (“Respondent”) Registration No. 3546491 on the 

ground of abandonment under Section 14 of the Trademark Act, 15 U.S.C. § 1064(3).   

I. Motion for Reconsideration of Final Decision 

Respondent timely filed a Motion for Reconsideration of Final Decision and 

Petitioner has timely filed its Response. 37 C.F.R. § 2.129(c). “[T]he premise 

underlying a request for … reconsideration … is that, based on the evidence of record 

and the prevailing authorities, the Board erred in reaching the decision it issued. The 

request may not be used to introduce additional evidence, nor should it be devoted 

simply to a reargument of the points presented in the requesting party’s brief on the 

case. Rather, the request normally should be limited to a demonstration that, based 

on the evidence properly of record and the applicable law, the Board’s ruling is in 

error and requires appropriate change.” TRADEMARK TRIAL AND APPEAL BOARD 

MANUAL OF PROCEDURE (“TBMP”) § 543 (June 2019). 

In its Motion, Petitioner requests reconsideration on three aspects of the Decision 

“in light of the new arguments and cases Respondent presents.”1 Respondent asserts 

the Board committed error by: 1) making a finding that Respondent has no rights in 

the mark where Respondent’s rights are incontestable; 2) failing to consider 

corroborating testimony regarding Respondent’s use and licensing of the mark; 3) 

shifting the burden to Respondent to prove use of the mark and failing to consider 

                                            
1 67 TTABVUE 1. 
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Respondent’s intent to use the mark. We address each of these grounds keeping in 

mind the underlying premise for a reconsideration request. 

 Did Respondent Rightfully License Use of the Incontestable Registered   

CORAL GARDENS Mark Thereby Avoiding Abandonment? 

Based on its statutory rights in its registered CORAL GARDENS mark under 15 

U.S.C. § 1115(b),2 Respondent argues that “the Board should have presumed that 

Respondent had the right and authority to license the use of the trademark to 

Seagate. . . . Instead, it made findings that Respondent does not really own any rights 

in the mark for the services listed in the Registration. . . . If the Board had correctly 

presumed Respondent’s ownership and right to use the mark for the goods and 

services listed in the Registration, there is sufficient evidence to support 

                                            
2 15 U.S.C. 1115(b):  

To the extent that the right to use the registered mark has 

become incontestable under section 1065 of this title, the 

registration shall be conclusive evidence of the validity of the 

registered mark and of the registration of the mark, of the 

registrant’s ownership of the mark, and of the registrant’s 

exclusive right to use the registered mark in commerce. Such 

conclusive evidence shall relate to the exclusive right to use the 

mark on or in connection with the goods or services specified in 

the affidavit filed under the provisions of section 1065 of this 

title, or in the renewal application filed under the provisions of 

section 1059 of this title if the goods or services specified in the 

renewal are fewer in number, subject to any conditions or 

limitations in the registration or in such affidavit or renewal 

application. Such conclusive evidence of the right to use the 

registered mark shall be subject to proof of infringement as 

defined in section 1114 of this title, and shall be subject to the 

following defenses or defects: 

(1) That the registration or the incontestable right to use the 

mark was obtained fraudulently; or 

(2) That the mark has been abandoned by the registrant; or . . .  
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Respondent’s use of the mark in the U.S.”3 Respondent is essentially arguing that it 

has a statutory right in the CORAL GARDENS mark that cannot be challenged. 

However, as set forth in the Decision, Respondent’s incontestable Registration can be 

challenged on the ground of abandonment, and as ultimately found, Respondent 

abandoned the CORAL GARDENS mark.4 

Respondent next contends that § 3.16 of the Management Agreement includes 

language stating “approval” of Seagate as the Rental Management Company “to 

provide rental and property management services to the individual owners.”5 

However, the language of 3.16, merely states:  

The Corporation has approved the Management Company 

to also serve as the primary Rental Management Company 

representing various individual owners and has 

encouraged owners to participate in the Management 

Company’s Rental Operation.6 

As explained on pp. 19-20 of the Decision, the Management Agreement between 

Respondent and Seagate allowed Seagate to provide services for managing the 

“Common Property;” there is no mention in the Management Agreement of the 

“temporary lodging services” or “real estate management services” identified in 

Respondent’s Registration. Contrary to Respondent’s argument, § 3.16 of the 

                                            
3 Respondent’s Request for Reconsideration p. 3 (67 TTABVUE 4). Respondent argued that 

the Board “made findings that Respondent does not really own any rights in the mark for the 

goods and services listed in the Registration.” However, Respondent’s Registration No. 

3546491 is a Service Mark registration which does not list any goods. 

4 66 TTABVUE 28-29. 

5 Respondent’s Request for Reconsideration p. 4 (67 TTABVUE 5). 

6 See Declaration of Brian J. Rayment, Exhibit H, Coral Gardens Strata #36 Management 

Agreement § 3.16 (53 TTABVUE 55). 
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Management Agreement does not include language stating an approval of Seagate as 

the Rental Management Company to provide “rental and property management 

services to the individual owners,” much less the “temporary lodging services” or “real 

estate management services” identified in the Registration.7  

Respondent’s argument relating to § 12 of the Management Agreement was 

addressed in the Decision.8  Section 12 of the Management Agreement provides that 

Seagate should not use any of Respondent’s trademarks without prior written 

approval. Thus, the Management Agreement does not support that Respondent 

licensed, directly or impliedly, use of the CORAL GARDENS mark in connection with 

the services identified in the Registration. Respondent has not identified anything 

that shows the Board erred in reaching its decision; rather, Respondent disagrees 

with the decision reached. 

Turning to its use of the CORAL GARDENS mark, Respondent raises a new 

argument that an implied license with Seagate constitutes use of the CORAL 

GARDENS mark. Specifically, Respondent contends that the language of the 

Management Agreement between Respondent and Seagate, and the conduct of the 

parties, “supports” that there is at least an implied license and thus, it did not 

abandon its rights in its registered mark.9 Inasmuch as Respondent never raised this 

before, it is a new issue. Raising this issue at this late stage deprived Petitioner of 

                                            
7 Respondent’s Request for Reconsideration p. 4 (67 TTABVUE 5). 

8 Decision p. 22 (66 TTABVUE 22). 

9 Respondent’s Request for Reconsideration pp. 4-5 (67 TTABVUE 5-6). 
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the opportunity to take discovery related thereto. Even if this issue were to be 

considered, Respondent has not cited any case law in support of its attempt to prove 

the existence of U.S. trademark rights utilizing the “implied license” doctrine.10 

 Did the Board Err in Failing to Consider Corroborating Testimony That 

Supported Respondent’s Use of the Mark? 

Respondent argues that the Board ignored the deposition testimony of Rahul 

Lakhani which allegedly corroborates Mr. Rayment’s belief that Respondent used the 

CORAL GARDENS mark.11 Inasmuch as Respondent objected to the Declaration of 

Mr. Lakhani when it filed its Trial Brief, characterizing it as “a literal flip-flop of his 

deposition testimony” and requested that it be stricken in its entirety or given little 

to no weight by the Board, it is simply rearguing the objections it already made in its 

Trial Brief.12 Selected portions of the deposition testimony of Mr. Lakhani were 

submitted into the record.13 As the Decision states, all of the evidence of record, 

                                            
10 Petitioner’s Response to Respondent’s Request for Reconsideration p. 6 (68 TTABVUE 8). 

11 Respondent’s Request for Reconsideration p. 1-2, 9-11 (67 TTABVUE 2-3, 10-12). 

12 Respondent’s Trial Brief pp. 7-9, 13 (63 TTABVUE 14-16, 20).  

13 The portions of the deposition that were submitted into the record were from a discovery 

deposition of Rahul Lakhani taken in connection with a lawsuit filed in the U.S. District 

Court for the Northern District of Illinois, The Properties of Strata Plan No. 36 (a Turks and 

Caicos corporation) v. Coralgardens.com (a domain name registered in Illinois), No. 13 CV 

8669; see 52 TTABVUE 63-88, 58 TTABVUE 15-22, 59 TTABVUE Confidential Filed Under 

Seal. The Lakhani deposition testimony submitted into the record includes only selected 

portions of the testimony. While it is not necessary that the entire copy of his deposition 

transcript be submitted into the record, the portions submitted should include a sufficient 

portion of the testimony so that a third party reading the deposition testimony has a thorough 

understanding of the testimony. Without having the entire transcript regarding certain 

topics covered in the deposition, it is difficult to assess the significance of some of the 

testimony submitted. Additionally, in this case, Respondent could have taken a testimony 

deposition of Mr. Lakhani after Petitioner filed Mr. Lakhani’s Declaration, and elected not to 

do so. 
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including the portions of Mr. Lakhani’s deposition transcript that were in the record, 

was considered together with any objections and responses. Testimony from Mr. 

Lakhani’s discovery deposition was cited at pp. 15, 25 and 26 of the Decision.14 The 

Board accorded whatever probative value the deposition testimony merited in 

reaching its determination.15     

Respondent also challenges the Board’s observation in the Decision arguing that 

“any trademark rights addressed in the Management Agreement are only covered 

under the laws of the Turks and Caicos because the Management Agreement is 

governed by the law of Turks and Caicos, is misplaced and clearly erroneous.”16 

Inasmuch as the work contracted for under the Management Agreement was for 

Seabrook to manage the Common Property located in the Turks and Caicos Islands 

it is the laws of the Turks and Caicos Islands that would be applicable to the use of 

any trademarks in connection with the work to be performed pursuant to the 

Agreement.17 

Lastly, while Respondent contends “there is supporting evidence showing 

Respondent’s management of unit rentals on behalf of owners and providing 

                                            
14 Decision at pp. 15 n.28, 25 n.57 and 26 n.59 (66 TTABVUE 15, 25-26) citing to 10/14/2015 

R. Lakhani Discovery Deposition at 52 TTABVUE 69-73, 78-80, 82-86; 52 TTABVUE 66-67, 

114-126; 58 TTABVUE 16; and 52 TTBVUE 68-70, 72-74. 

15 Decision pp. 2-3 (66 TTABVUE 2-3). 

16 Respondent’s Request for Reconsideration pp. 7-8 (67 TTABVUE 8-9); Decision at p. 22 (66 

TTABVUE 22). 

17 Additionally, the Management Agreement confirms that the laws of the Turks and Caicos 

Islands govern the Agreement. See Declaration of Brian J. Rayment, Exhibit H Coral 

Gardens Strata #36 Management Agreement, § 18 (53 TTABVUE 60). 
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temporary lodging services,” the evidence cited does not support such contention.18 

Neither the Declarations of Joe Wheeler, Mike Revell, Kenneth Jones, nor the 

discovery deposition testimony of Charlotte Athy and Rahul Lakhani, are related to 

Respondent’s management of unit rentals at Coral Gables.19  

 Did the Board Err in Shifting the Burden of Proving Use to Respondent 

and Ignoring Evidence of Intent to Use? 

Respondent argues that there is sufficient evidence in the record of its intent to 

use the mark, which it asserts is clear from the testimony of Respondent’s witness, 

Brian Rayment, and Seagate’s representative, Rahul Lakhani, and of Respondent’s 

continuous use of the mark in the U.S. for the “goods and services recited in the 

Registration.”20 Thus, Respondent contends that the Board erred in shifting the 

burden to Respondent to prove use and intent to use Respondent’s mark.  

                                            
18 Respondent’s Motion for Reconsideration at p. 11 (67 TTABUVE 12) citing Wheeler Decl. 

at ¶¶ 1-2 (55 TTABVUE 2); Revell Decl. at ¶¶ 1-2 (56 TTABVUE 2); Jones Decl. at ¶¶ 1-2 (57 

TTABVUE 3); Exhibit 2, Athy Dep. at 30:4-8 (51 TTABVUE 70); Exhibit B, Dep. R. Lakhani 

50:9-24 (52 TTABVUE 66). For example, Respondent argues “Mr. Lakhani testified that 

Seagate had an average annual revenue of ‘give or take a million dollars’ primarily from the 

rental of units on behalf of Respondent.” But, Mr. Lakhani did not testify that the rental of 

the units were on behalf of Respondent. See Dep. R. Lakhani 50:9-24 (52 TTABVUE 66). 

19 55-57 TTABVUE; Discovery Deposition of Charlotte Athy taken in connection with a 

lawsuit filed in the U.S. District Court for the Northern District of Illinois, The Properties of 

Strata Plan No. 36 (a Turks and Caicos corporation) v. Coralgardens.com (a domain name 

registered in Illinois), No. 13 CV 8669, Petitioner’s Exhibit No. 2 (51 TTABVUE 65-84) and 

Petitioner’s Exhibit No. 6 (58 TTABVUE 10-13); Discovery Deposition of Rahul Lakhani 

taken in connection with a lawsuit filed in the U.S. District Court for the Northern District 

of Illinois, The Properties of Strata Plan No. 36 (a Turks and Caicos corporation) v. 

Coralgardens.com (a domain name registered in Illinois), No. 13 CV 8669, Petitioner’s 

Exhibit B (52 TTABVUE 62-88), Petitioner’s Exhibit 7 (58 TTABVUE 14-22) and (Filed 

Under Seal 59 TTABVUE 3-10). 

20 Respondent’s Request for Reconsideration p. 11-12 (67 TTABVUE 12-13).  
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As Respondent acknowledges, the Decision recognizes that Petitioner bears the 

burden of proving abandonment by a preponderance of the evidence. The Board never 

shifted “the burden to Respondent to prove that it owned the mark and that there 

was a license between Seagate and Respondent.”21 

Respondent contends that “it is incontestable that Respondent owns the mark and 

any finding otherwise is contrary to statute.” Under § 15 of the Trademark Act a 

registration becomes incontestable after five years except on a ground for which an 

application to cancel may be filed at any time, including for abandonment. 15 U.S.C. 

§ 1065. The Decision found that Respondent abandoned its rights in the mark 

pursuant to § 14(3) of the Trademark Act, 15 U.S.C. § 1064(3). 

Under Section 45 of the Trademark Act, 15 U.S.C. § 1127, a mark is considered 

abandoned when “its use has been discontinued with intent not to resume such use” 

and shall be deemed to be abandoned if the following occurs: 

(1) When its use has been discontinued with intent not to 

resume such use. Intent not to resume may be inferred 

from circumstances. Nonuse for 3 consecutive years 

shall be prima facie evidence of abandonment. … 

15 U.S.C. § 1127. 

Respondent argues that Petitioner ignored the requirement of proving that 

Respondent had no intent to resume use of the mark citing Crash Dummy Movie, 

LLC v. Mattel, Inc., 601 F.3d 1387, 1391, 94 USPQ2d 1315, 1316 (Fed. Cir. 2010). The 

Crash Dummy case does not stand for the proposition that Petitioner must prove 

                                            
21 Id. p. 11 (67 TTABVUE 12). 
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Respondent had no intent to resume use of the mark (presuming that Respondent 

had used the mark at all). To the contrary, Crash Dummy cites to 15 U.S.C. § 1127 

which states “[n]onuse for 3 consecutive years shall be prima facie evidence of 

abandonment.” 94 USPQ2d at 1316. “Establishing a prima facie case ‘eliminates the 

challenger’s burden to establish the intent element of abandonment as an initial part 

of [his] case,’ creating a rebuttable presumption that the trademark owner has 

abandoned the mark without intent to resume use. The burden then shifts to the 

trademark owner to produce evidence that he either used the mark during the 

statutory period or intended to resume use.” On-Line Careline, Inc. v. Am. Online, 

Inc., 229 F.3d 1080, 56 USPQ2d 1471, 1476 (Fed. Cir. 2000) (“The party seeking 

cancellation establishes a prima facie case of abandonment by showing proof of 

nonuse for three consecutive years.”); Yazhong Investing Ltd. v. Multi-Media Tech. 

Ventures, Ltd., 126 USPQ2d 1526, 1532 (TTAB 2018); Crash Dummy Movie v. Mattel, 

94 USPQ2d at 1316. A presumption of abandonment based on three years nonuse 

may be invoked against a § 44(e) registrant, like Respondent, who never begins use 

of the mark or who discontinues using the mark. City National Bank v. OPGI 

Management GP Inc./Gestion OPGI Inc., 106 USPQ2d 1668, 1678 (TTAB 2013); 

Saddlesprings, Inc. v. Mad Croc Brands, Inc., 104 USPQ2d 1948, 1950 (TTAB 2012). 

See also, Imperial Tobacco Ltd. v. Philip Morris Inc., 899 F.2d 1575, 14 USPQ2d 1390, 

1395 (Fed. Cir. 1990). 

Respondent contends “there is sufficient evidence of use of the mark in commerce 

for the first five years after it was registered in the U.S. such that Petitioner has not 
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met its burden by a preponderance of the evidence to prove non-use.”22 The “sufficient 

evidence” Respondent points to is evidence it argues supports the existence of a 

license agreement between Respondent and Seagate. As set forth above, as well as in 

the Decision, there is no evidence of a license agreement between Respondent and 

Seagate covering the services identified in the Registration. 

Respondent has not shown that either it or an authorized licensee used the mark 

in connection with the services cited in the Registration during the five years 

following its registration date. Nor has Respondent provided evidence of specific 

activities it undertook during the time of nonuse or special circumstances which 

negate an intent not to resume use or excuse nonuse as to the services identified in 

its Registration. 

In view of the foregoing, Respondent failed to rebut the presumption of 

abandonment, which was its burden after Petitioner established a prima facie case of 

abandonment. Cerveceria Centroamericana, S.A. v. Cerveceria India, Inc., 892 F.2d 

1021, 13 USPQ2d 1307, 1313 (Fed. Cir. 1989) (“When no evidence of intent to resume 

use is offered for a period of proven nonuse . . . [the] TTAB certainly may conclude 

the registrant has not met his burden of production, and thus has failed to rebut the 

presumption of abandonment.”). Therefore, Petitioner has met its burden of proof by 

the preponderance of evidence. See Martahus v. Video Duplication Serv., Inc., 3 F.3d 

417, 27 USPQ2d 1846, 1850 (Fed. Cir. 1993); Cerveceria Centroamericana v. 

Cerveceria India, 13 USPQ2d at 1310.  

                                            
22 Respondent’s Request for Reconsideration p. 11 (67 TTABVUE 12).  
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 Conclusion 

Respondent obviously disagrees with the Board’s Decision but has pointed to no 

error in our analysis. We have carefully reviewed Respondent’s arguments, which 

consist of re-argument of points previously raised and addressed in our Decision and 

impermissible new arguments not asserted at trial. Based on the evidence of record 

and the prevailing authorities, we are not persuaded that the Board erred in reaching 

the decision it issued. 

Decision: Respondent’s Motion for Reconsideration is denied and the final decision 

entered on September 14, 2018 is affirmed.23  Therefore, the Petition for Cancellation 

is granted on the ground of abandonment and in view thereof, Registration No. 

3546491 will be cancelled in due course. 

                                            
23 The parties will note that neither Trademark Rule 2.129(c), 37 C.F.R. 2.129(c), nor any of 

the other rules of practice applicable to Board proceedings contemplate a second request for 

reconsideration of a final decision in a Board inter partes case. In view thereof, any further 

motion for reconsideration or the equivalent will be given no consideration. 
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