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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

REEF RESIDENCES RESORT ) Mark: CORAL GARDENS
MANAGEMENT, LTD, a Turks and Caicos ) Registration No. 3,546,491
limited liability company, Cancellation No. 92059352

Petitioner,

V.

THE PROPRIETORS, STRATA PLAN
NO. 36, a Turks and Caicos corporation,

N N N N N N N N N N

Respondent.

RESPONDENT’S RESPONSE IN OPPOSITION TO
PETITIONER’S MOTION FOR RECONSIDERATION

Respondent, The Proprietors of Strata Plan No. 36 (“Respondent”), by and through its
undersigned attorneys, hereby opposes Petitioner’s, Reef Residences Resort Management, LTD
(“Petitioner’’), Motion for Reconsideration (29 TTABVUE) based on the fact that the Board did
not error in denying Petitioner’s 56(d) Motion (26 TTABVUE) and Petitioner completely failed
to present any evidence to meet its burden of proof that the Board committed error.

The premise underlying a motion for reconsideration under Trademark Rule 2.127(b) is
that, based on the facts before it and the prevailing authorities, the Board erred in reaching the
order or decision it issued. See TBMP § 518. Such a motion may not properly be used to
introduce additional evidence, nor should it be devoted simply to a re-argument of the points
presented in a brief on the original motion. Rather, the motion normally should be limited to a
demonstration that, based on the facts before it and the applicable law, the Board's ruling is in
error and requires appropriate change. /d.

Petitioner’s 56(d) Motion failed to comply with both Fed. R. Civ. P. Rule 56(d) and



TBMP § 528.06 inasmuch as it did not include the requisite supporting affidavit or declaration.

Fed. R. Civ. P. Rule 56(d) explicitly requires Petitioner to show “by affidavit or declaration that,

for specified reasons, it cannot present facts essential to justify its opposition.” (emphasis added).
Moreover, TBMP § 528.06 also explicitly states that Petitioner’s Rule 56(d) Motion “must be
supported by an affidavit....” (emphasis added). In its Motion for Reconsideration, Petitioner
simply baldly states that its omission of the Declaration of Marc Trachtenberg was
“unintentional,” and fails to address the evidence considered by the Board in reaching its sound
decision. Petitioner failed to comply with the simple and clear directives of Fed. R. Civ. P. Rule
56(d) and TBMP § 528.06 and provided no explanation for its failure to do so. See Sterling
Jewelers Inc. v. Romance & Co., 2014 WL 4407973 (Opposition No. 91207312) (TTAB August
29, 2014); Embotelladora Aga del Pacifico, S.A. De C.V. v. Jose Alfonso Serrano Gonzalez,
2012 WL 5493582 (Opposition No. 91202371) (TTAB October 18, 2012)." As such, the Board
correctly and properly summarily denied Petitioner’s 56(d) Motion for failing to include the
requisite affidavit or declaration, and accordingly, Petitioner’s Motion for Reconsideration
should be denied.

Petitioner relies on Henne Inc. v. Worldwide JR Wood, 2001 WL 11535914 (TTAB Nov.
3, 2001) for its assertion that its “prompt cure of a mere procedural deficiency does not constitute
any impermissible extension of the time to file a motion under Rule 56(d)”. Procedurally in
Henne (Opposition No. 92051437), the Board denied the petitioner’s motion for partial summary
judgment on September 14, 2011, and in that same order reset the petitioner’s pretrial disclosures
to October 16, 2011, with petitioner’s 30-day trial period ending on November 30, 2011. See

Henne, Opposition No. 92051437, 20 TTABVUE, at pg. 7. Therefore, based on the reset

! Respondent respectfully acknowledges that while parties may cite to non-precedential decisions, the practice is not
encouraged. Inter Ikea Sys. B.V. v. Akea, LLC, 110 USPQ2d 1734, 1742 n.24 (TTAB 2014), citing Corporacion
Habanos SA v. Rodriguez, 99 USPQ2d 1873, 1875 n.5 (TTAB 2011).



proceedings schedule, the petitioner in Henne had until October 30, 2011 to file for summary
judgment. See Trademark Rule 2.217(e)(1). On October 26, 2011, the Henne petitioner filed a
renewed motion for partial summary judgment, and on October 27, 2011, the Board summarily
denied petitioner’s renewed motion for partial summary judgment. See Opposition No.
92051437, 24 TTABVUE, at pgs. 1-2. On that same day, the petitioner filed a motion for
reconsideration of the Board’s October 27, 2011 order contending that it inadvertently failed to
transmit to the Board its memorandum of law in support of its renewed motion for partial
summary judgment when it filed its motion on October 26, 2011. On November 3, 2011, the
Board granted the petitioner’s motion for reconsideration. /d., at pgs. 2-3.

Since the petitioner in Henne had until October 30, 2011 to file for summary judgment,
the petitioner in that case cured its procedural defect by filing a copy of its memorandum of law
in support of its renewed motion for partial summary judgment concurrently with its motion for
reconsideration on October 27, 2011. In contrast to the petitioner in Henne, however, Petitioner
in this case filed its 56(d) Motion on January 4, 2016, which was the very last day for a response
to Respondent’s Motion for Summary Judgment pursuant to Trademark Rules 2.119(c),
2.127(e)(1), and 2.196. No time remained for Petitioner on January 7, 2016 when it filed its
Motion for Reconsideration with the supporting Declaration of Marc Trachtenberg in an attempt
to cure its failure to comply with Fed. R. Civ. P. Rule 56(d) and TBMP § 528.06 in its Rule
56(d) Motion. Accordingly, any procedural missteps with regard to requesting Rule 56(f)
discovery by Petitioner’s experienced trademark counsel cannot be attributed to the Board. See
Club Amenities, LLC v. Pettenon Cosmetici SNC, 2005 WL 7054527 (Cancellation No.
92043178) (TTAB November 29, 2005).

Therefore, based on the facts before it and the applicable law, the Board’s Order



summarily denying Petitioner’s 56(d) Motion should stand and Petitioner’s Motion for

Reconsideration be denied.

Dated: January 21, 2016 Respectfully submitted,

/Shawn M. Dellegar/
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