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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

In re U.S. Trademark Registration No. 3,546,491of The Proprietors, Strata Plan No. 36 for the 

mark CORAL GARDENS 

 

----------------------------------------------------------------X 

: 

REEF RESIDENCES RESORT MANAGEMENT   :  Cancellation No. 92059352 

LTD         : 

Petitioner,    : 

: 

v.      : 

: 

THE PROPRIETORS, STRATA PLAN NO. 36,   :   

: 

Respondent.    : 

: 

---------------------------------------------------------------X 

PETITIONER’S MOTION FOR RECONSIDERATION OF ORDER DENYING ITS 

REQUEST FOR DISCOVERY UNDER RULE 56(d) 

 

Petitioner respectfully moves for reconsideration of the Board’s decision of January 6, 

2016 denying Petitioner’s Motion for Discovery under Rule 56(d) (“Petitioner’s 56(d) Motion”).  

The Board denied Petitioner’s 56(d) Motion on two interrelated grounds.  The first is “on the 

procedural ground that [Petitioner’s 56(d) Motion] fails to include the requisite affidavit or 

declaration.”
1
  The second ground is that since Petitioner’s 56(d) Motion was filed on the last day 

of the applicable period, “no time remains for Petitioner to cure the defect” in light of Rule 

2.127(e)’s provision that “[t]he time for filing a motion under Rule 56[d] will not be extended.”  

Petitioner respectfully notes that it is not seeking any extension of time to file a motion.  

Instead, Petitioner requests reconsideration of the denial of its timely-filed Rule 56(d) Motion in 

                                                 
1
 Section 528.06 of the Board Manual provides that absent a supporting affidavit, a motion under Rule 56(d) will 

“generally” be denied.  



 
 

2 

view of the attached Declaration of Marc Trachtenberg, which confirms under oath the very same 

substantive information contained in Petitioner’s 56(d) Motion. This prompt cure of a mere  

procedural deficiency does not constitute any impermissible extension of the time to file a 

motion under Rule 56(d), and Petitioner is not aware of any contrary authority indicating 

otherwise.  Further, the original omission of a supporting affidavit was unintentional, as explained 

in the Declaration of Cameron Nelson also submitted herewith.  This case is therefore analogous 

to Henne Inc. v. Worldwide JR Wood, 2011 WL 11535914 (T.T.A.B. Nov. 3, 2011) (granting 

reconsideration of denial of a motion for summary judgment where movant inadvertently omitted 

a supporting memorandum of law, but provided a memorandum of law the next day with its 

reconsideration motion). 

Finally, Petitioner is seeking extremely narrow and specific discovery – i.e., forensic 

copies of specific hard drives that Petitioner first learned about in a recent deposition.  As 

explained in both Petitioner’s 56(d) Motion and the Declaration of Marc Trachtenberg, 

Respondent filed its summary judgment motion shortly after evading Petitioner’s repeated 

requests to deliver each of the hard drives at issue to Petitioner’s forensics vendor for analysis, 

which Petitioner believes will show that Respondent forged key documents that it is currently 

relying on to support its summary judgment motion.  The Board should not reward Respondent’s 

gamesmanship by denying discovery of the hard drives.
2
 

                                                 
2
 Notably, several federal appellate courts have concluded that the failure to submit a Rule 56(d) affidavit does not 

prevent an appellate court from overturning the grant of summary judgment as premature so long as the non-moving 

party fully apprised the district court of its need for discovery (as Petitioner has done here).  Harrods Ltd. v. Sixty 

Internet Domain Names, 302 F.3d 214, 244 (4th Cir. 2002) (collecting cases from Second, Seventh, Eleventh, and 

D.C. Circuit Courts that stand for the proposition that “courts have held that summary judgment was premature even 

when the opposing party failed to file a Rule 56(f) affidavit”).  The Fourth Circuit further held that “if the nonmoving 

party’s objections before the district court ‘served as the functional equivalent of an affidavit,’ … and if the 

nonmoving party was not lax in pursuing discovery, then we may consider whether the district court granted summary 

judgment prematurely, even though the nonmovant did not record its concerns in the form a Rule 56(f) affidavit.”  Id. 

at 244-245 (citations omitted). 
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CONCLUSION 

For the foregoing reasons, Petitioner respectfully requests that the Board grant its 

Motion for Reconsideration. 

Respectfully submitted, 

  

REEF RESIDENCES MANAGEMENT LTD 

 

Dated:  January 7, 2016   By: /Marc H. Trachtenberg/ 

Marc H. Trachtenberg 

Daniel I. Schloss 

Cameron M. Nelson 

Petitioner’s Attorneys 

GREENBERG TRAURIG, LLP 

77 West Wacker Drive 

Chicago, IL 60601 

(312) 456-1020 

trachtenbergm@gtlaw.com 

 

 

 

CERTIFICATE OF SERVICE 

 

Date: January 7, 2016 

The undersigned hereby certifies that a true and correct copy of the foregoing has been 

served by first class mail, postage prepaid, this 7
th

 day of January 2016 upon Respondent at the 

following correspondence address of record in TTABVue. 

SHAWN M. DELLEGAR 

HEAD, JOHNSON & KACHIGAN, P.C. 

228 West 17th Place 

Tulsa, Oklahoma 74119 

 

 

    /Marc H. Trachtenberg/ 

Marc H. Trachtenberg 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

In re U.S. Trademark Registration No. 3,546,491of The Proprietors, Strata Plan No. 36 for the 

mark CORAL GARDENS 

 

----------------------------------------------------------------X 

: 

REEF RESIDENCES RESORT MANAGEMENT   :  Cancellation No. 92059352 

LTD         : 

Petitioner,    : 

: 

v.      : 

: 

THE PROPRIETORS, STRATA PLAN NO. 36,   :   

: 

Respondent.    : 

: 

---------------------------------------------------------------X 

DECLARATION OF CAMERON NELSON IN SUPPORT OF MOTION FOR 

RECONSIDERATION 

 

I, Cameron M. Nelson, state as follows: 

1. I am counsel to Petitioner Reef Residences Resort Management, Ltd. in this 

proceeding and in related federal litigation, The Proprietors of Strata Plan No. 36 v. 

coralgardens.com (a domain name), Case No. 1:13-cv-8669 (N.D. IL.). 

2. I have firsthand knowledge of the relevant facts and circumstances surrounding 

Petitioner’s Request to Obtain Discovery Necessary to Respond to Opposer’s Motion for 

Summary Judgment. 

3. Petitioner’s omission of Marc Trachtenberg’s supporting declaration was 

unintentional.   

4. Mr. Trachtenberg’s supporting declaration does not contain substantive 
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information that is not already contained within the Request itself. 

I declare under penalty of perjury that the foregoing is true and correct. 

 

Executed on:  January 7, 2016   By: /Cameron M. Nelson/ 

 

 

 

CERTIFICATE OF SERVICE 

 

Date: January 7, 2016 

The undersigned hereby certifies that a true and correct copy of the foregoing has been 

served by first class mail, postage prepaid, this 7th day of January 2016 upon Respondent at the 

following correspondence address of record in TTABVue. 

SHAWN M. DELLEGAR 

HEAD, JOHNSON & KACHIGAN, P.C. 

228 West 17th Place 

Tulsa, Oklahoma 74119 

 

 

    /Cameron M. Nelson/ 

Cameron M. Nelson 

 

 



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

In re U.S. Trademark Registration No. 3,546,491of The Proprietors, Strata Plan No. 36 for the 

mark CORAL GARDENS 

 

----------------------------------------------------------------X 

: 

REEF RESIDENCES RESORT MANAGEMENT   :  Cancellation No. 92059352 

LTD         : 

Petitioner,    : 

: 

v.      : 

: 

THE PROPRIETORS, STRATA PLAN NO. 36,   :   

: 

Respondent.    : 

: 

---------------------------------------------------------------X 

DECLARATION OF MARC TRACHTENBERG IN SUPPORT OF PETITIONER’S 

REQUEST TO OBTAIN DISCOVERY NECESSARY TO RESPOND TO OPPOSER’S 

MOTION FOR SUMMARY JUDGMENT 

 

 

I, Marc Trachtenberg, state as follows: 

1. I am counsel to Petitioner Reef Residences Resort Management, Ltd. in this 

proceeding and in related federal litigation, The Proprietors of Strata Plan No. 36 v. 

coralgardens.com (a domain name), Case No. 1:13-cv-8669 (N.D. IL.). 

2. Petitioner has produced in discovery emails indicating Leanne Karnehm and 

Brian Trowbridge (counsel for Leanne Karnehm and Reef Residences) asked for copies of any 

executive committee meeting minutes for a meeting which purportedly took place on March 15, 

2009, shortly after the meeting purportedly took place.  A March 22, 2009 email from Leanne 

Karnehm states: “I do not have the minutes from the meeting March 15
th

, he said you circulated 
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to me- so please email us the minutes; and second, I still need to receive the directive you have 

given him to persue [sic] our domain name.  We need this information he says is available.  This 

is my third request to get this directive giving him permission to act on behalf of strata.”  A 

March 23, 2009 email from Brian Trowbridge states: “At the moment we have no evidence of 

your authority to register the mark in the USA or to seek a transfer of the domain name.  Would 

you be so kind as to provide to me by return a copy of the Minutes of March 15 to which you 

refer and a copy of the minutes authorizing you to apply to register the mark in the USA.”  

Copies of these emails are attached to Petitioner’s motion for discovery under Rule 56(d). 

3. Petitioner has also produced in discovery copies of contemporaneously-written 

emails from Charlotte Athy.  A March 29, 2009 letter from Ms. Athy states “I want to know by 

who’s authority Brian [Rayment] issued this letter ?  It certainly was not this [Executive 

Committee] !  Rein in your boy Marc.  He is out of control.”  Another March, 2009 email from 

Ms. Athy states: “I am so mad Leanne I am shaking.  I don’t know if Brian sent this of his own 

accord or if he had the okay from Marc.  But I can tell you, no one else on the EC ok’ed it and I 

will get to the bottom of this.” Copies of these emails are attached to Petitioner’s motion for 

discovery under Rule 56(d). 

4. In view of the above emails, Petitioner sought discovery of Respondent’s meeting 

minutes.  Respondent did not include the minutes of its purported March 15, 2009 meeting in its 

initial production of documents.  Petitioner moved to compel production of those minutes, and 

the federal court granted Petitioner’s motion.  Respondent first produced its purported March 15, 

2009 meeting minutes on October 17, 2014, more than six years after the meeting purportedly 

took place. 

5. Petitioner took the depositions of Brian Rayment and Charlotte Athy on October 
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13th and 14th, 2015.  Excerpts of these deposition transcripts are attached to Petitioner’s motion 

for discovery under Rule 56(d). 

6. Mrs. Athy testified that different people took notes at different meetings, and that 

minutes were ordinarily circulated after the meetings for revisions and/or additions.  Respondent 

has not produced any emails reflecting revision or approval of the March 15, 2009 meeting 

minutes. 

7. Ms. Athy testified that all of the meeting minutes are stored on her laptop 

computer and an external hard drive, and that she has experienced at least three computer laptop 

crashes since 2009.   

8. Ms. Athy was not able to explain her contemporaneously-written emails from 

March, 2009. 

9. On October 15, 2015, the day immediately following Ms. Athy’s deposition, 

Petitioner’s counsel orally requested forensic examination of the hard drives Ms. Athy identified 

at her deposition, for the purpose of assessing the provenance of the recently-produced meeting 

minutes. 

10. Petitioner’s counsel provided a written forensic examination proposal on October 

30, 2015. 

11. Petitioner’s counsel met and conferred with Respondent’s counsel on November 

20, 2015.  During that conference, Respondent’s counsel explained that Respondent was still 

considering the request. 

12. Petitioner’s counsel did not become aware of Respondent’s objections to 

Petitioner’s request for forensic examination until after Respondent had filed its motion for 

summary judgment. 
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13. Based on Ms. Athy’s testimony, and her contemporaneously-written emails, 

Respondent’s counsel believes Ms. Athy’s hard drive may contain forensic evidence suggesting 

that the purported March 15, 2009 meeting minutes that Respondent now relies upon are not 

genuine. 

14. Based on the above, Respondent’s counsel believes that forensic discovery of Ms. 

Athy’s hard drive is necessary to fully respond to Respondent’s motion for summary judgment. 

I declare under penalty of perjury that the foregoing is true and correct. 

 

Executed on:  January 7, 2016   By: /Marc H. Trachtenberg/ 

 

 

 

 

CERTIFICATE OF SERVICE 

 

Date: January 7, 2016 

The undersigned hereby certifies that a true and correct copy of the foregoing has been 

served by first class mail, postage prepaid, this 7th day of January 2016 upon Respondent at the 

following correspondence address of record in TTABVue. 

SHAWN M. DELLEGAR 

HEAD, JOHNSON & KACHIGAN, P.C. 

228 West 17th Place 

Tulsa, Oklahoma 74119 

 

 

    /Marc H. Trachtenberg/ 

Marc H. Trachtenberg 
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