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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re U.S. Trademark Registration No. 3,546,4910f The Proprietors, Strata Plan No. 36 for the
mark CORAL GARDENS

________________________________________________________________ X
REEF RESIDENCES RESORT MANAGEMENT :. Cancellation No. 92059352
LTD :
Petitioner, :
V. :
THE PROPRIETORS, STRATA PLAN NO. 36, :
Respondent. :
_______________________________________________________________ X

PETITIONERIS REQUEST TO OBTAIN DISCOVERY NECESSARY TO RESPOND
TO OPPOSERIiS MOTION FOR SUMMARY JUDGMENT

Reef Residences Resort Management Ltd. (iReef Residencest or 1Petitioner)
respectfully requests, pursuant to FED. R. Civ. P. 56(d), 36 C.F.R. 8 2.127(e)(1) and TBMP 8§
528.06, that the Board order The Proprietors, Strata Plan No. 36 (iRespondentT), to produce
critical computer forensics evidence that is necessary for Reef Residences to respond to
Respondentis motion for summary judgment.

Reef Residences has been asking Respondent, and its counsel, Brian Rayment, to provide
copies of meeting minutes evidencing Mr. Raymentis authorization to pursue the CORAL

GARDENS U.S. trademark application for years. Respondent, and Mr. Rayment, were unable to



provide any such minutes until October 17, 2014," more than six years after the CORAL
GARDENS application was filed. Respondent, and Mr. Rayment, produced the meeting minutes
upon which Respondent now relies only after Petitioner moved to compel the production of
documents in the Federal Action. When asked where these recently-discovered meeting minutes
came from, Respondentis corporate representative, Charlotte Athy, testified that she found the
meeting minutes on her laptop fi which she has only had for two years. Ms. Athy further testified
that prior to the meeting minutes being stored on her current laptop, the meeting minutes were
stored on previous laptops that crashed or otherwise had technical issues. A friend of Ms. Athy
helped to irecoverT the data. Ms. Athy now disavows any knowledge of an email she sent in
2009, stating that Mr. Rayment was not authorized to file the relevant trademark application, and
which contradicts the recently-discovered meeting minutes.

The day after Ms. Athyis testimony, Reef Residences asked Respondent to make
electronic copies of Mrs. Athyis hard drives available for forensic analysis so that Reef
Residences could examine when the purported meeting minutes produced were created and/or
modified and if there was still a copy of the aforementioned contradictory email on the laptop.
After taking 43 days to iconsiderT Reef Residencesi request for forensic analysis, Respondent
filed its motion for summary judgment. Only after filing its motion for summary judgment did
Respondent advise Reef Residences that it would object to Reef Residencesi request for forensic
copies of Mrs. Athyis hard drives.

Incredibly, Respondentis motion for summary judgment relies on the very same

suspicious, recently-produced meeting minutes that prompted Reef Residencesi request for

! Respondent and Mr. Rayment produced these minutes in co-pending litigation, The Proprietors
of Strata Plan No. 36 v. coralgardens.com (a domain name), Case No. 1:13-cv-8669 (N.D. IL.)



forensic copies of Mrs. Athyis hard drives, demonstrating the importance of these meeting
minutes to this case. Reef Residences expects a forensic analysis of Mrs. Athyis hard drives to
confirm that meeting minutes that Respondent now relies upon did not exist at the time the
meeting purportedly took place or were otherwise later altered. While Respondentis motion for
summary judgment suffers from other flaws, Reef Residences cannot fully respond to
Respondentis motion for summary judgment without having access to such discoverable,
relevant, and necessary evidence, particularly where such discoverable information was already
requested during the discovery period, and where there is a minimal burden on Respondent to

produce the information.

BACKGROUND

Respondent is a homeowneris association for a condominium resort. A group of unit
owners in the resort are engaged in a campaign to simply take property that belongs to other unit
owners’: specifically, the coralgardens.com domain name, which has been continuously used by
Reef Residences and the Karnehm family for decades to advertise and rent their own units.
These unit owners are abusing their position as members of the homeowners associationis
executive committee, and while they claim to be acting on behalf of, and with the authorization
of the homeowneris association, the truth is that they are acting of their own accord and for their
own financial benefit. In furtherance of this campaign to appropriate Petitioneris domain name,

Brian Rayment, one of the aforementioned unit owners, and now member of the executive

(the TFederal ActionT) (an in rem action seeking transfer of the <coralgardens.com> domain to
Respondent).



committee of the homeowners association, prosecuted and maintained the trademark application
(and eventual registration) without the authorization of the homeowners association and
otherwise perpetrated fraud on the USPTO as set forth in Reef Residencesi Petition for
Cancellation. Rayment is now also abusing his position as a member of the executive committee
of the homeownersi association and attorney for Respondent, to attempt to rewrite history and
retroactively provide authorization to file and maintain the CORAL GARDENS trademark
application and registration, in part by relying on recently-produced minutes from the
homeowners association and executive committee meeting, the veracity of which are highly
suspect on their face in light of recent deposition testimony.

A. The Requested Discovery

Petitioneris counsel requested copies of Ms. Athyis hard drives immediately after her
deposition, on October 15, 2015. Petitioner then sent to Respondentis counsel a forensic analysis
protocol for the collection and analysis of Ms. Athyis hard drives on October 30, 2015. (Ex. B,
10/30/2015 C. Nelson Letter to D. Kurtz; Ex. C, Petitioneris 10/30/2015 Request for Production
of Documents and Things to Respondent.) Petitioner specifically requested the following:

REQUEST NO. 1:

A forensic image of all hard drives in Charlotte Athyis laptop containing
Meeting Minutes, or any documents relating or referring to a Meeting or Meeting
Minutes, such image to be taken by a forensic vendor selected by Petitioner.

REQUEST NO. 2:

A forensic image of Charlotte Athyis external hard drive(s) containing
Meeting Minutes, or any documents relating or referring to a Meeting or Meeting
Minutes, such image to be taken by a forensic vendor selected by Petitioner.

REQUEST NO. 3:

23Q. So you believe that the Strata 36 can, through a majority vote, take a unit owneris



Electronic, forensically preserved copies of all of Meeting Minutes,
including all versions of those meeting minutes, partial and deleted files
containing meeting minutes, file fragments containing meeting minutes, and
emails (whether deleted or not) discussing or attaching meeting minutes.

(1d.)

Having not received any response to its October 30" correspondence, Reef Residencesi
counsel sent an additional letter on November 16™ asking Respondent to confirm whether it
would produce the hard drives. (Ex. D, 11/17/2015 C. Nelson Letter to D. Kurtz.) The parties
met and conferred on this issue on November 20, 2015, during which Respondentis counsel
explained that Respondent was still considering the request.

Respondent then filed its motion for summary judgment (wherein Respondent relies on
the precise meeting minutes in question). Respondent served its objections to Reef Residencesi
request for forensic copies of the hard drives on the same day, but by U.S. mail (Ex. E,
12/02/2015 S. Dellegar Email to C. Nelson; Ex. F, 11/27/2015 Respondentis Response to
Petitioneris 10/30/2015 Request for Production of Documents and Things to Respondent),
prompting Reef Residences to file the instant request to obtain discovery.

To fully understand why the requested discovery is necessary for Reef Residences to be
able to respond to Respondentis motion for summary judgment, a brief overview of the history
of the relationship between the parties is necessary.

B. The Karnehms build a condominium resort near the Coral Gardens Reef.

In the 1990is, Ron and Beverly Karnehm were nearing retirement. They decided to build
a condominium resort on Grace Bay Beach, adjacent to a reef known as the coral gardens, in the
Turks and Caicos Islands in the 1990s. (Ex. G, 02/25/2011 Decision of the World Intellectual

Property Organization denying Respondentis claim for the Defendant domain name (I\WIPO

property? A. Yes.T (Ex. A, 10/14/2015 C. Athy Dep. Tr. at 33:1-4.)



DecisionT), at 2; see also Ex. H, Federal Action, Dkt. No. 37, Answer to 2d Am. Compl, { 6.)
The Karnehms purchased the real estate, developed a plan for the property, and built it. (Ex. G at
2)

Once the property was built, the Karnehms began renting out the units they owned. (Ex.
I, 10/15/2015 R. Karnehm Dep. Tr. at 8:23-9:12.) They obtained the domain name
coralgardens.com and set up a website to help rent the units. (Ex. J, 07/16/2014 L. Karnehm
Dep. Tr. at 28:14-29:2.) Over the years, they spent hundreds of thousands of dollars on
advertising. The Karnehms did all of this through a corporation they owned, White House
Management Ltd., which is now called Reef Residences. (Ex. G at 2-3; Ex. H at ] 6.)°

The Karnehms also founded a homeownersi association, called Strata Plan No. 36. (EX.
G at 2; Ex. K, Federal Action, Dkt. No. 33, 2d Am. Compl., 11 3, 5.) which was responsible only
for maintaining the common areas of the property. (Ex. J at 29:15-30:5.) Nothing in the
homeownersi associationis bylaws indicates that the unit owners have any right or interest in the
1Coral GardensT name, grants the homeowneris association any authority regarding the 1Coral
GardensT name, or grants the homeowners association any authority over how owners rent their
units.* Brian Rayment, unit owner, member of the current executive committee, and filer of the
CORAL GARDENS trademark application at issue in this proceeding, admits that unit owners
can rent their own units however they wish i including advertising their units as 1Coral
GardensT condominiums. (Ex. L, 10/13/2015 B. Rayment Dep. Tr. at 130:1-9.)

Over time, the Karnehms sold some, but not all of the individual condominium units on

¥ White House Management Ltd. went through some corporate name changes and restructuring
over the years, but those changes are not relevant here.

* The September 11, 2005, bylaws are attached as Exhibit M. Brian Rayment, the Respondentis
30(b)(6) witness, acknowledged this version of the bylaws as correct. (Ex. L, 10/13/2015 B.
Rayment Dep. Tr. at 140:4-141-17.)



the property. (Ex. G at 2.) New unit owners became voting members of the homeownersi
association. New unit owners did not become partners or shareholders in White House. New
unit owners were free to rent out their units as they wished; many of them simply hired White
House to help them rent out their units, while others handled their own rentals. Unit owners
handled rentals by contracting directly with White House or another third party; the
homeownersi association does not have any control over how a unit owner rents his or her
property. (Ex. L at 243:11-24.) The homeownersi association separately retained White House
to handle the common-area maintenance. (Ex. G at 2-3.)

C. Two camps of unit owners emerge.

Eventually, the Karnehms sold more than half of the condominium units. (ld. at 2.) One
camp of unit owners decided that they should replace White House with a new company that this
camp of unit owners would own and control.> In 2008, this camp of unit owners gained control
of the homeownersi association through executive committee appointments. (Ex. L at 230:20-
231:15.) They hired another company to take over White Houseis common-area maintenance
duties called Coral Destinations (or CDL). (Id. at 221:3-13.) They also encouraged individual
unit owners to use this new company to manage rentals, but the homeownersi association does
not have any authority to dictate to unit owners who they should use to rent their units. (Id. at
243:11-24.) As a result, while some unit owners began using the new company to manage their
rentals, others continued to use White House (now Reef Residences). Petitioner has
continuously provided, and still provides, rental unit management for several unit owners,

including and in addition to the Karnehms. Petitioner has continuously used, and still uses, the

> Brian Rayment testified that they never followed through with their plan to own the new
property management company, but it appears that this group of unit owners did go so far as to



coralgardens.com domain name to provide these rental management services.

D. The new unit owners attempt to usurp the Karnehmis property.

This entire dispute relates to property rentals ii which are not within the authority of the
homeownersi association. (ld. at 243:11-24.) The camp of unit owners who planned to replace
White House perceive the coralgardens.com domain name as valuable fi not because it has
anything to do with managing common areas, but because it has perceived value in renting
properties. (See Ex. A at 21:6-23:7.) This camp of unit owners formulated a plan to appropriate
that domain name for itself, despite the fact that Petitioner had always owned the domain name
and despite the fact that the Petitioner was still using the domain name to provide rental
management service to several unit owners.

In furtherance of this plan, this camp of unit owners has made several unsuccessful
attempts to seize the Petitioneris icoral gardensT domain name. Specifically, Respondent sued
the predecessor to Reef Residences and individual members of the Karnehm family on May 15,
2009, in the U.S. District Court for the Eastern District of Virginia. (Ex. O, Amended Complaint
in Case No. 1:09-cv-00550-AJT-TRJ, E.D. Va.). Respondent then filed a complaint against the
<coralgardens.com> domain name with the WIPO Arbitration and Mediation Center pursuant to
the Uniform Domain Name Dispute Resolution Policy, on December 14, 2010. (Ex. G at 1.)
The U.S. trademark registration at issue in this action is part of this camp of unit ownersi
campaign to seize the Karnehmsi property because they believe that the Karnehmis property
Thas financial value.T (Ex. A at 21:6-23:7.)

E. For years, the Karnehms asked for copies of meeting minutes.

create a corporation. (Ex. L at 327:12-331:8; Ex. N, 06/20/2006 Turks and Caicos Corporate
Search Results for Coral Gardens on Grace Bay Ltd.)



As part of the ongoing campaign to take Petitioneris domain name, unit owner Brian
Rayment filed a U.S. trademark application for CORAL GARDENS on April 25, 2008. (Ex. P,
Trademark Application for U.S. Ser. No. 77/458,755.) Mr. Rayment signed the Application and
is listed as the attorney of record. (lId.) He swore that he was properly authorized to execute the
Application on behalf of Respondent. (Id.)

The Karnehms have always questioned whether Mr. Rayment was authorized to file the
Application (or any subsequent renewal or declaration of use). (See 1 TTABVUE, at {1 13-28.)
The Karnehms, who are members of the homeownersi association as unit owners, and previously
were on the Executive Committee of the homeowneris association, were never asked to vote on
the issue. For years, the Karnehms asked for copies of homeowneris association minutes and
executive committee meeting minutes or other documents that demonstrate that the homeownersi
association authorized Mr. Rayment to file or prosecute the Application, including but not
limited to:

Leanne Karnehm asked for the meeting minutes on March 22, 2009: il do not
have the minutes from the meeting March 15", he said you circulated to me- so
please email us the minutes; and second, I still need to receive the directive you
have given him to persue [sic] our domain name. We need this information he
says is available. This is my third request to get this directive giving him
permission to act on behalf of strata.1). (Ex. Q, 03/22/2009 L. Karnehm Email to
Respondent Executive Committee.)

Brian Trowbridge, the Karnehmis counsel in Turks, asked for them on March 23,
2009: 1At the moment we have no evidence of your authority to register the mark

in the USA or to seek a transfer of the domain name. Would you be so kind as to



provide to me by return a copy of the Minutes of March 15 to which you refer and
a copy of the minutes authorizing you to apply to register the mark in the USA.T
(Ex. R, 03/23/2009 B. Trowbridge Email to Brian Rayment.)

The homeownersi association never discussed filing a U.S. trademark application at a full
meeting of Respondentis unit owners before Mr. Rayment filed the Application. Nor do the
homeownersi associationis bylaws (past or present) authorize (or grant the executive committee
the ability to authorize) the filing of a trademark application in Respondentis name. (See, e.g.,
Ex. M.) The homeownersi association claimed that it was discussed at an executive committee
meeting, but for years refused to provide the Karnehms with a copy of the meeting minutes
allegedly authorizing Mr. Rayment to file a U.S. trademark application on behalf of the
homeownersi association.®

The Karnehmis questions regarding Mr. Raymentis actions were not mere suspicions. At
the time the trademark application was filed, executive committee member Charlotte Athy wrote
an email affirmatively stating that the matter was never discussed at an executive committee
meeting:

1l want to know by whois authority Brian [Rayment] issued this letter ? It
certainly was not this [Executive Committee] ! Rein in your boy Marc. He is out
of control.T (Ex. Q, 03/29/09 Email from C. Athy.)

1l am so mad Leanne | am shaking. | donit know if Brian sent this of his own
accord or if he had the okay from Marc. But I can tell you, no one else on the EC

okied it and I will get to the bottom of this.T (Id. 03/xx/09 Email from C. Athy to

® Now, years later, the homeownersi association (still controlled by Mr. Rayment and his friends)
claims that it has ratified his past actions. (See EX. F to Respondentis Motion for Summary

10



L. Karnehm.)

F. The missing meeting minutes only surfaced during this litigation.’

Despite the Karnehmsi repeated requests for copies of meeting minutes purportedly
authorizing the filing of a U.S. trademark application, nobody ever provided the Karnehmis with
a copy of these purported meeting minutes until October 17, 2014, when they were produced in
the Federal Action following the grant of Petitioneris motion to compel. (Ex. S, Order Granting
Motion to Compel, Federal Action, Dkt. No. 93.) Notably, Respondent had previously produced
a set of meeting minutes as part of discovery in the Federal Action, but the set of initial meeting
minutes did not include the minutes that Respondent claims authorize Mr. Rayment to file the
CORAL GARDENS trademark application.

G. Ms. Athyis deposition testimony casts further doubt on the meeting minutes.

Mrs. Athyis deposition testimony further undermined the credibility and authenticity of
the meeting minutes. She testified that different people took notes at different meetings. (Ex. A
at 84:21-87:4.) She claimed that these minutes were ordinarily circulated after the meetings for
revisions and/or additions. (Id.) Respondent has not produced any emails reflecting revision or
approval of the meeting minutes where Mr. Rayment was purportedly authorized to pursue a
U.S. trademark application.

Ms. Athy testified that all of the meeting minutes are stored on her laptop computer and
an external hard drive. She also testified that she has experienced at least three computer laptop
crashes since 2009. (Id. at 102:6-19,) and that Ms. Athyis friend, Thomas Keenery, assisted in

restoring the content of one of these laptops. (Id. at 107:24-109:13.)

Judgment.) But this has no bearing on Mr. Raymentis state of mind at the time he filed the
trademark application.

11



Finally, Ms. Athy claimed to have no idea why she would have sent emails explicitly
stating that matters were not discussed in March of 2009. (Id. at 99:19-106:3.) Specifically, Ms.
Athyis email contradicts the alleged contents of the March 15, 2009, Executive Committee
meeting minutes: 11 fi | donit understand why | would have said this on the 23" when clearly on
March the 15" an EC meeting was held in which all five members unanimously&yes, thank you.
Voted to seek the domain name.T (Id. at 105:18-22.)

H. Petitioner promptly requested copies of Ms. Athyis hard drives for forensic
analysis.

Given Ms. Athyis testimony that she has ino ideal why she sent emails stating that Mr.
Rayment was acting without authority, that recently-produced meeting minutes appear to conflict
with Ms. Athyis contemporaneous email, and Ms. Athyis testimony that the laptop(s) upon
which the minutes were stored were subject to several computer crashes and at least one
attempted data recovery, Petitioner promptly requested forensic copies of Mrs. Athyis laptop
hard drive(s) and external hard drive the day after Ms. Athyis deposition.

LEGAL STANDARD

A. The Rule 56(d) Motion Standard

The Supreme Court has mandated that summary judgment is proper only iif the
pleadings, depositions, answers to interrogatories, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue as to any material fact and that the moving
party is entitled to a judgment as a matter of lawO after adequate time for discovery...T
(emphasis added). Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). Therefore, for summary

judgment to be proper here, Respondent must show that there is no issue of material fact with

" The parties agreed that documents produced in either the Federal Action or this cancellation
proceeding may be used in both proceedings.

12



regard to priority, but only after Petitioner has been given adequate time for discovery.

As the Supreme Court has explained, Rule 56(d) requires ithat summary judgment be
refused where the nonmoving party has not had the opportunity to discover information that is
essential to his opposition.T Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 250 (U.S. 1986).
Further, Rule 56(d) tallows a summary judgment motion to be denied, or the hearing on the
motion to be continued, if the nonmoving party has not had an opportunity to make full
discovery.T Celotex, 477 U.S. at 326. Specifically, Rule 56(d) of the Federal Rules of Civil
Procedure provides that:

If a nonmovant shows by affidavit or declaration that, for specified reasons, it

cannot present facts essential to justify its opposition, the court may: (1) defer

considering the motion or deny it; (2) allow time to obtain affidavits or
declarations or to take discovery; or (3) issue any other appropriate order.

This Rule requires that iwhen the discovery [requested] is reasonably directed to éfacts
essential to justify the party's oppositioniOsuch discovery must be permitted or summary
judgment refused.T Opryland USA, Inc. v. Great Am. Music Show, Inc., 970 F.2d 847, 852 (Fed.
Cir. 1992). This requirement that discovery be permitted is especially true when, as here, the
information sought in discovery is within the sole control of the party moving for summary
judgment. See Orion Group Inc. v. Orion Ins. Co., P.L.C., 12 U.S.P.Q.2d 1923, 1924-25
(T.T.A.B. 1989) (Rule 56(f)® request granted where party sought summary judgment based on a
single affidavit and opposer ineed[ed] information which [was] with applicantis controlT). Of
particular relevance, the Supreme Court has stated that Rule 56(f) provides nonmovants with
protection from being irailroadedT by a premature summary judgment motion. Celtex, 477 U.S.

at 326. Accordingly, in this case, summary judgment could be proper only if Respondent could

prove (it cannot) that there is no issue of material fact with regard to fraud after Petitioner has

® Now Rule 56(d).
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had adequate time for discovery.

B. The Permissible Scope of Discovery

The Federal Rules of Civil Procedure and the TBMP provide that ithe scope of discovery
is as follows: Parties may obtain discovery regarding any nonprivileged matter that is relevant to
any partyis claim or defense & including the existence, description, nature, custody, condition,
and location of any documents or other tangible things and the identity and location of persons
who know of any discoverable matter.T FeD. R. Civ. P. 26(b)(1); TBMP 402.01. Likewise, both
the Federal Rules and TBMP explicitly permit parties to request documents and things for
production. FeD. R. Civ. P. 34; TBMP 406.

The Federal Rules and the TBMP likewise permit a party to file a motion to compel
production and an opportunity to inspect and copy documents and things that a party refuses to
produce:

Similarly, if any party fails to produce and permit the inspection and copying of

any document or thing, the party seeking discovery may file a motion for an order

to compel production and an opportunity to inspect and copy.

FeD. R. Civ. P. 37(a)(2)(B); TBMP 411.02.
ARGUMENT
A. Forensic Copies of Ms. Athyis Hard Drives Are Essential to Justify
Petitioneris Opposition to Respondentis Motion for Summary Judgment

Because There Is A Genuine Dispute Over The Provenance Of Respondentis
Meeting Minutes, Upon Which Respondent Relies in its Motion.

The information contained on Ms. Athyis hard drives, including Respondentis meeting
minutes, are relevant to Respondentis summary judgment motion because they bear upon
whether Mr. Rayment had authority to file and prosecute the U.S. CORAL GARDENS
trademark application, and whether Mr. Rayment engaged in fraud upon the USPTO.

Respondent cannot meaningfully dispute the relevance of the meeting minutes to its motion

14



because it has (i) already produced copies of meeting minutes, albeit not the forensically
preserved versions requested by Petitioner, and (ii) relied upon the minutes in question in its
Motion for Summary Judgment. (Ex. F; see Ex. F to Respondentis Motion for Summary
Judgment.)

Forensic analysis is necessary for Petitioner to fully oppose Respondentis summary
judgment motion because Ms. Athyis conflicting deposition testimony and emails raise
questions about the authenticity of Respondentis meeting minutes. As such, it is not enough that
Respondent simply produced paper copies of the meeting minutes that were allegedly stored on
Ms. Athyis hard drives. Notably, Respondent provided to Petitioner the meeting minutes that
Respondent relies upon in its summary judgment motion only on October 17, 2014, despite the
Karnehmis having asked for these documents for more than five years. These newly-produced
documents appear to conflict with contemporaneously-written emails. Further, according to Ms.
Athyis testimony, she somehow obtained these meeting minutes years after the actual meeting
occurred, and they were stored on computers that were subject to no less than three hard drive
crashes. Absent a forensic analysis of the meeting minutes, Petitioner will have no way of
knowing whether the meeting minutes purporting to authorize Mr. Rayment to take legal action
to apply to register the CORAL GARDENS trademark in the United States are authentic, i.e.,
created and last-modified on or about the time of the meetings that the minutes purport to
summarize or were later created and/or modified. The requested discovery is necessary for
Petitioner to be able to meaningfully challenge the authenticity of the meeting minutes upon
which Respondent relies and as such, Petitioner cannot meaningfully oppose Respondentis
summary judgment motion.

B. The Board Should Not Permit Respondent to Hide Behind its Boilerplate
Discovery Objections to Thwart Petitioneris Opportunity to Meaningfully

15



Respond to Respondentis Summary Judgment Motion.

The same day that Respondent served its summary judgment motion, it also served its
objections and responses to Petitioneris requests for forensic inspection, refusing to turn over
Ms. Athyis hard drives. Respondentis objections do not provide a single basis that should
prevent Petitioner from obtaining the sought-after discovery, and they, like Respondentis motion
for summary judgment, are solely intended to prevent Petitioner from obtaining information that
would likely be determinative of this proceeding, the co-pending Federal Action, and may also
show that Rayment violated his ethical obligations as an attorney. Indeed, the Board should
reject Respondentis boilerplate objections to Petitioneris requests for Ms. Athyis hard drives
because Petitioneris requests are narrowly tailored and impose a minimal burden on
Respondent. Respondent has objected to Petitioneris requests for Ms. Athyis hard drives on a
variety of bases, including overly broad, unduly burdensome, irrelevance, and privilege. Each
of Respondentis objections ignores, however, that Petitioner served its requests along with a
detailed forensic protocol that will likely eliminate Respondentis objections, and at least
establishes that Respondentis objections are premature.

The burden on Respondent to simply deliver, without conducting any analysis, the
requested hard drives is extremely low. Ms. Athy testified during her deposition that her laptop
and external hard drive which contain the disputed meeting minutes are located at her home in
Indiana. (Ex. A at 102, 107-109.) It is not unduly burdensome for Respondent to deliver those
hard drives to Petitioneris selected forensics vendor. Notably, Respondent did not object to the
requested discovery on that basis. Further minimizing any inconvenience and burden, Ms.
Athyis devices will be returned within 24 hours per the proposed forensic protocol. Respondent

need not perform any analysis itself; it simply must deliver the hard drives to Petitioneris

16



selected forensics vendor.

Respondentis overly broad and irrelevance objections are similarly unfounded.
Petitioneris requests for Ms. Athyis hard drives and accompanying forensic analysis protocol
contemplate that Petitioner will not make requests for production of specific documents until
after the forensic analysis is complete. (Ex. B (iOnce the forensic imaging is complete, we will
ask Forensicon to provide both parties with a standard EnCase report (a spreadsheet) detailing
the contents of each drive. A standard EnCase report lists each file on the drive, its directory,
whether it has been deleted, the dates each file has been deleted, created, modified, and last
accessed, and other metadata such as hash values. Upon review of the EnCase report, we will
identify specific documents to be produced or analyzed pursuant to our discovery request.1).)
Although Petitioner anticipates requesting meeting minutes, as stated in its proposed forensic
protocol, Petitioner will not know which specific documents it will request until after its
forensics vendor provides a standard EnCase report for each of Ms. Athyis hard drives. For
these reasons, the Board should reject Respondentis breadth and relevance objections as
premature and speculative.

Respondentis privilege objection is also baseless. Petitioneris forensic analysis protocol
affords Respondent the opportunity to review all requested documents for privilege before the
forensics vendor discloses those documents to Petitioner. (Id. (iForensicon will process our
requests and provide you with a set of digital files responsive to those document requests. You
will then review those files for privilege, and [] provide any confidentiality designations by
letter to us and to Forensicon. Once you have provided any privilege or confidentiality
designations, Forensicon would then produce the files to us, excluding any allegedly privileged

information.T).) Accordingly, the Board should reject Petitioneris privilege objection.

17



Put simply, there is no basis for Respondent to object to the forensic imaging of Ms.
Athyis hard drives. Only after the forensic imaging is completed and Petitioner identifies the
specific documents it would like Respondent to produce will it be appropriate for Respondent to
object to Petitioneris request, if at all. Frito-Lay North America, Inc. v. Princeton Vanguard,
LLC advises that parties should be Tprecise in their [e-discovery] requests and to have as their
first consideration how to significantly limit the expense of such production.t 100 U.S.P.Q.2d
1904 (T.T.A.B. 2011). For the reasons noted above, Petitioner has appropriately limited the
scope of the requested forensic discovery, and has limited the burden and expense on
Respondent.® Thus, the Board should order Respondent to produce the hard drives for forensic
imaging and analysis to permit Petitioner to fully respond to Respondentis summary judgment
motion.

CONCLUSION

For the foregoing reasons, Petitioner respectfully requests that the Board grant its

Request to Obtain Discovery.

Respectfully submitted,
REEF RESIDENCES MANAGEMENT LTD

Dated: January 4, 2016 By: /Marc H. Trachtenberg/
Marc H. Trachtenberg
Daniel I. Schloss
Cameron M. Nelson
Petitioneris Attorneys
GREENBERG TRAURIG, LLP
77 West Wacker Drive
Chicago, IL 60601
(312) 456-1020
trachtenbergm@gtlaw.com

® Notably, Frito-Lay does not address the question of whether and to what extent forensic
analysis may be warranted in Board proceedings.
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CERTIFICATE OF SERVICE

Date: January 4, 2016

The undersigned hereby certifies that a true and correct copy of the foregoing has been
served by first class mail, postage prepaid, this 4™ day of January 2016 upon Respondent at the
following correspondence address of record in TTABVue.

SHAWN M. DELLEGAR

HEAD, JOHNSON & KACHIGAN, P.C.
228 West 17th Place

Tulsa, Oklahoma 74119

/Marc H. Trachtenberg/
Marc H. Trachtenberg
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRICT OF ILLINO S
EASTERN DI VI SI ON

THE PROPERTI ES OF STRATA PLAN
NO. 36, A Turks and Cai cos
Cor por ati on,

Plaintiff;

CORALGARDENS. COM A Dorrai n
Nanme Registered in Illinois,

)
)
)
)
)
)
)
- V- )No. 13 CV 8669
)
)
)
)
)
Def endant . )

The Di scovery Deposition of CHARLOTTE ATHY, taken
before Beth Radtke, RPR, CRR, within and for the
State of Illinois, pursuant to the provisions of the
Federal Rules of Civil Procedure of the United States
District Court, pertaining to the taking of
depositions, taken at 77 West Wacker Drive, Chicago,
Il1linois, commencing at the hour of approxinately
3:08 p.m on the 14th day of October, 2015.
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Page 18

Page 2Q

1 domain name was moved to Canada and we filed to getl BY MR. NELSON:
2 the domain name in Canada, and when we did that, the 2 Q. Because you were an executive committee
3 domain name was moved to lllinois. 3 member of Strata No. 36, right?
4 Q. Do you know what a domain name registrar is? 4 A. Yes.
5 A. We have one in our company. 5 Q. And you were not a board member of White
6 Q. You have a domain name registrar in your 6 House Management, correct?
7 company? 7 MS. KURTZ: Object to the form of the
8 A. Yes. 8 question; it's argumentative and I'm not sure | even
9 Q. What do you think that is? 9 understand that question, Counsel. It's incomplete,
10 A. That nobody else can use it. 10 too.
11 MS. KURTZ: You're asking her legal 11 BY MR. NELSON:
12 questions. 12 Q. You were not a member, a board member, of
13 MR. NELSON: | have to explore what she does 13 White House Management, correct?
14 and doesn't know. 14 A. Was not a board member of White House
15 MS. KURTZ: That's perfectly fine. She's 15 Management, no.
16 doing a great job. 16 Q. Nor a shareholder?
17 BY MR. NELSON: 17 A. No.
18 Q. Why do you think Strata No. 36 is entitled 18 Q. And White House Management is the company
19 to take the coralgardens.com domain name from its | 19 that you were using to rent out your unit when you
20 current owners? 20 bought a unit in 2002, correct?
21 MS. KURTZ: Object to the form of the 21 A. Yes.
22 question. 22 Q. And they collected rental fees and took a
23 BY THE WITNESS: 23 commission and then paid you the rest of those fees,
24 A. Because the majority of the owners don't 24 correct?
Page 19 Page 21
1 have the right to use it. 1 A. Yes.
2 BY MR. NELSON: 2 Q. And you -- you've never asked them how much
3 Q. Okay. So now you understand that the 3 money they invested in advertising and developing
4 coralgardens.com domain name was registered 4 their website?
5 originally by White House Management in the late 5 A. No.
6 '90s? 6 Q. Okay. So at what point did you decide that,
7 A. | do not know that. 7 as an executive committee member, that the Strata
8 Q. Do you know that White House Management | 8 No. 36 should own the domain name instead of White
9 invested thousands of dollars to get the domain name, 9 House Management?
10 build a website, advertise Coral Gardens, and build a| 10 MS. KURTZ: Object to the form of the
11 rental business in the late '90s and early 2000s? 11 question.
12 MS. KURTZ: Objection, assumes facts notin | 12 Can you read back the question, please?
13 evidence, speculation, foundation, and to form. 13 (Record read as requested.)
14 BY THE WITNESS: 14 THE WITNESS: Would you repeat the question?
15 A. 1did not know that. 15 MS. KURTZ: And if you don't understand the
16 BY MR. NELSON: 16 question, you can certainly have him rephrase it as
17 Q. Okay. As an executive committee member 17 he's indicated.
18 early onin 2002, were you aware that White House | 18 (Record read as requested.)
19 Management spent hundreds of thousands of dollars oh9 BY THE WITNESS:
20 advertising? 20 A. Itwasn't because | was an EC member that |
21 A. It was never discussed. 21 decided that we should have it. | decided that as a
22 MS. KURTZ: Object to the form of the 22 homeowner.
23 question. 23 BY MR. NELSON:
24 24 Q. Okay. So the question is at what point did

6 (Pages 18 - 21)
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Page 22 Page 24
1 you decide that? 1 BY THE WITNESS:
2 A. 2009. 2 A. No, but | would say | look upon it now as |
3 Q. And why -- what was the basis for that 3 bought into Coral Gardens, | should have the right to
4 decision? 4 market my unit as Coral Gardens.
5 MS. KURTZ: For herself? 5 BY MR. NELSON:
6 BY THE WITNESS: 6 Q. Okay. Has White House Management or any of
7 A. For myself, my personal -- 7 its related companies ever taken the position that
8 BY MR. NELSON: 8 you cannot market your unit as Coral Gardens?
9 Q. Sure. 9 MS. KURTZ: Obiject to the form.
10 A. The EC was in negotiations with Ron Karnehm| 10 BY THE WITNESS:
11 to settle a debt owed to Strata from the trademark 11 A. Not to my knowledge.
12 name. We entered into negotiations -- not me 12 BY MR. NELSON:
13 personally, but the chairman of the EC -- and we gave 13 Q. So what was your view with respect -- with
14 Ron a deadline in which to respond. The deadline 14 respect to the domain name before 2009?
15 came and went, and there was no response from Ron, E® MS. KURTZ: Sorry, can you repeat the
16 we asked him, you know, it's -- the deadline's come | 16 question?
17 and gone, we want an answer. And instead of an 17 (Record read as requested.)
18 answer, we got a list of demands from him, what he | 18 MS. KURTZ: Object to the form.
19 wanted, and from that time on, | just -- it finally 19 BY THE WITNESS:
20 dawned on me how important financially this domain | 20 A. Ireally didn't have one.
21 name must be for him to be fighting so hard against | 21 BY MR. NELSON:
22 us having it. 22 Q. You had no opinion on it whatsoever?
23 Q. So that occurred in 2009 that dawned on you?| 23 A. | -- when the issue first came up, | think
24 A. Yes. 24 it was around 2006, | didn't see the importance. |
Page 23 Page 25
1 Q. And so your reasons for why Strata No. 36 1 had friends that were very vocal that they thought it
2 should own the domain name is because it has 2 should go with the majority of the homeowners. |l
3 financial value? 3 just didn't getit.
4 MS. KURTZ: Objection, misstates her 4 Q. Why didn't you get it?
5 testimony. 5 A. ljustdidn't understand the importance of
6 BY THE WITNESS: 6 it
7 A Yes. 7 Q. What does the importance of it have to do
8 BY MR. NELSON: 8 with the question of who owns it?
9 Q. Sojust because somebody else has something 9 MS. KURTZ: Object to the form of the
10 of value doesn't mean you can have it, right? 10 question; it's vague, confusing.
11  A. Ibegan - 11 THE WITNESS: Yeah, it is confusing. |
12 MS. KURTZ: Argumentative. Is thatreallya |12 don't understand.
13 question, Counsel? 13 BY MR. NELSON:
14 MR. NELSON: Well, it is, because it sounds | 14 Q. So what does the importance of the domain
15 like -- let me finish. She can't have possibly have 15 name have to do with your opinion as to who the
16 meant that, and I'm giving her a chance to explain 16 rightful owner of the domain name is?
17 her answer. 17 MS. KURTZ: Same objections.
18 MS. KURTZ: That wasn't a chance to explain |18 BY THE WITNESS:
19 her answer, that was a separate question. 19 A. It's created a lot of confusion. I've had
20 MR. NELSON: Itis. 20 occasion to speak to people that have stayed at Coral
21 MS. KURTZ: And it's really argumentative. 21 Gardens before and they were surprised to find jout
22 MR. NELSON: | don't think it is. 22 when they got to Coral Gardens that they were put
23 THE WITNESS: Could you repeat the question?23 back in a Reef Residences. They were very upset.
24 (Record read as requested.) 24 Q. We're going to get to that in a second, but
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Page 30Q Page 32

1 MS. KURTZ: Objection, assumes facts not in 1 Q. Okay. So if you don't know who owns it,

2 evidence. 2 then why does it -- a vote of the majority of the

3 BY MR. NELSON: 3 homeowners have any bearing on who owns it?

4 Q. So atthe time you purchased a unit in 2002, 4 A. Because I'm part of the EC and that's --

5 White House Management owned the domain name, | 5 MS. KURTZ: Obijection.

6 operated the website, and managed the rental 6 BY THE WITNESS:

7 business, correct? 7 A. And that's our duty to do the bidding of the

8 A. lassume that. 8 majority of the homeowners.

9 Q. Well-- 9 BY MR. NELSON:
10 MS. KURTZ: Don't assume anything. 10 Q. Okay. If the majority of the homeowners
11 BY MR. NELSON: 11 voted to take someone else's property, you believe
12 Q. The Strata didn't own the domain name in 12 that that's your duty to do that?
13 2002, correct? 13 MS. KURTZ: Can you read back the question,
14  A. Canyou -- I'm sorry, repeat -- 14 please?
15 Q. Strata No. 36 did not own the 15 (Record read as requested.)
16 coralgardens.com domain name in 2002, correct? 16 MS. KURTZ: Obiject to the form of the
17 MS. KURTZ: Object to the form; also calls 17 question; it's argumentative, confusing.
18 for a legal conclusion. 18 BY THE WITNESS:
19 THE WITNESS: I'm confused. 19 A. I'd say that if it was in the bylaws that
20 BY MR. NELSON: 20 the homeowner was doing something that was in the
21 Q. Isityour view that the Strata Corporation 21 bylaws that was wrong and it would not stop, then
22 36 owned the coralgardens.com domain name in 200p22 yes, the EC would take the action or instruct the
23 A. ldid not know. 23 manager to take action against that person.
24 MS. KURTZ: Objection. 24 BY MR. NELSON:

Page 31 Page 33

1 BY MR. NELSON: 1 Q. So you believe that the Strata 36 can,

2 Q. You have no idea? 2 through a majority vote, take a unit owner's

3 A. Noidea. 3 property?

4 Q. Do you have any idea who owns it today? 4 A. Yes.

5 A. Yes. 5 MS. KURTZ: Objection.

6 Q. Who do you think owns it today? 6 BY MR. NELSON:

7 A. Karnehms. 7 Q. Okay.

8 Q. Okay. So do you have any reason to believ&e MS. KURTZ: Asked and answered, incomplete

9 it's changed hands since 2002? 9 hypothetical, vague.
10 MS. KURTZ: Obiject to the form of the 10 BY MR. NELSON:
11 question; it also calls for a legal conclusion. 11 Q. Andwhat in the bylaws do you think
12 BY THE WITNESS: 12 authorizes Strata 36 to take a unit owner's property?
13 A. 1 have no idea. 13 MS. KURTZ: Same objections.
14 BY MR. NELSON: 14 BY THE WITNESS:
15 Q. Okay. So if the Karnehms owned the domein  A. If they're in violation of the bylaws.
16 name in 2002, why -- how does the majority of the6 BY MR. NELSON:
17 homeowners get to decide that they can't have it17 Q. Any violation?
18 anymore? 18 A, Yes.
19 MS. KURTZ: Obijection. One, it assumes| 19 MS. KURTZ: Objection, incomplete
20 facts not in evidence; two, it's argumentative; and®0 hypothetical.
21 three, she's already answered that question. 21 So, Cameron, let's take a quick break,
22 BY THE WITNESS: 22 because | think your questions are very vague and
23 A. ldon't know who owned it in 2002. 23 confusing, and maybe get focused on your questions [so
24 BY MR. NELSON: 24 that you can actually get information from this

9 (Pages 30 - 33)
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Page 34 Page 36
1 deposition rather than confusing the witness. 1 copy of Strata No. 36's bylaws?
2 MR. NELSON: | don't need a break. If you 2 A. | do not remember.
3 want a break, it's up to you. 3 Q. Can you narrow it down to a year or a couple
4 MS. KURTZ: | am going to take a break. 4 years?
5 MR. NELSON: Okay. 5 A. No.
6 MS. KURTZ: But I'm also asking you, you 6 Q. Okay. Can you identify for me, whether in
7 know, maybe you can focus your questions such that| 7 that document or from memory, any bylaw that you
8 we're not here for -- 8 allege Mr. Karnehm was in violation of as of 2006?
9 MR. NELSON: How long we're here depends on 9 A. No.
10 how much more time you want to spend talking and on10 MS. KURTZ: Objection, compound, vague.
11 your witness. | have no control of that. 11 BY MR. NELSON:
12 MS. KURTZ: Cameron, it's not about that. 12 Q. Can you identify for me any bylaw that you
13 MR. NELSON: ltis. 13 believe Mr. Karnehm or any of his companies or Whit
14 MS. KURTZ: It's about the fact that your 14 House Management were in violation of as of 20097
15 questions are one, argumentative, two, very 15 MS. KURTZ: Same objections; compound,
16 confusing, and you need to get to the point with this | 16 vague, overbroad, and a legal conclusion.
17 witness, because if you don't get to the point, then 17 BY THE WITNESS:
18 1 will file a motion. 18 A. Can you repeat your question?
19 MR. NELSON: Okay. That's your decision, 19 BY MR. NELSON:
20 but, you know, again, the more you say something, | 20 Q. Can you identify for me any bylaw that you
21 doesn't make it true. 21 believe Mr. Karnehm or his companies were in
22 (A short break was taken.) 22 violation of as of 2009?
23 BY MR. NELSON: 23 MS. KURTZ: Same objections.
24 Q. Let me hand you what we have previously 24 BY THE WITNESS:
Page 35 Page 37
1 marked as Exhibit 6. Exhibit 6 is a copy of what 1 A. Yes.
2 appear to be bylaws from 2003. Do you recognize this 2 BY MR. NELSON:
3 document? 3 Q. Okay. Which bylaws?
4  A. Yes, I've seen this before. 4 A. Notify the corporation forthwith upon any
5 Q. These are the bylaws that were in effect in 5 change of ownership or of any changes or other
6 20037 6 dealings in connection with the Strata lot.
7 MS. KURTZ: Object to the form, foundation, 7 Q. Are you reading from a document or are y
8 speculation. 8 summarizing?
9 BY THE WITNESS: 9 A. Reading from the document.
10  A. Icould not say. 10 Q. Okay.
11 BY MR. NELSON: 11 A 2.1
12 Q. Why not? 12 Q. And what do you believe Mr. Karnehm or
13  A. I--because | think | obtained a copy of 13 of his companies did to violate that particular
14 this long after. 14 provision of the copy -- well, of the bylaws?
15 Q. Long after what? 15 A. He had a fractional sale of one of his
16  A. Long after this date. 16 penthouses.
17 Q. Okay. What's the earliest date that you saw | 17 Q. When did that occur?
18 a copy of Strata number 36's bylaws? 18 A. He brought it up to the EC that he was
19 A, Whatis the earliest -- 19 wanting to do fractional sales of the condominiu
20 MS. KURTZ: I'm sorry, what was the 20 Approximately 2005. And the EC hit the roof.
21 question? 21 Q. Okay.
22 22 A. They made it perfectly clear they did not
23 BY MR. NELSON: 23 want our condo association to be a timeshare,
24 Q. What is the earliest date that you saw a 24 basically.

ou

any

ms.
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Page 82 Page 84
1 MR. NELSON: | think my question is clear as Q. Determined by the executive committee?
2 it stands. 2 A Yes.
3 MS. KURTZ: | think you made it -- 3 Q. And are there -- did the executive committee
4 THE WITNESS: | don't understand it. 4 take notes and minutes of these meetings?
5 BY MR. NELSON: 5 A. Yes.
6 Q. Did Mr. Rayment of respond to that questioa? Q. So there should have been executive
7 A. ldon't know. 7 committee meeting minutes reflecting this discussion
8 Q. Okay. Did you ever ask or follow up as to 8 and explaining how the executive committee concluded
9 ownership of Coral Destinations or receiving 9 that Mr. Jones was not involved in Coral
10 complaints from at least Mr. DiPompeo about Cot@l Destinations?
11 Destinations? 11 A I'mnotsure.
12 A. Yes. 12 Q. Why not?
13 Q. Who did you follow up with? 13  A. Idon'trecollect.
14 A. | believe it was discussed in EC meetings.14 Q. Just to be clear, if this discussion took
15 Q. Okay. At that time who would that have | 15 place at an executive committee meeting, should there
16 been? 16 be minutes?
17 A. Mark Schuster, Lisa Dortar, Jay Goldstein, 17  A. 1would assume so.
18 Leslie Lichman, and myself. 18 Q. Would you -- do you believe the executive
19 Q. And what was discussed? 19 committee meeting minutes are normally complete?
20 A. Just people's concerns thattherewasa |20 A, Yes.
21 homeowner involved with Coral Destinations 21 Q. You took those minutes on many occasions,
22 financially. 22 correct?
23 Q. Okay. And can you give me any further |23 A, Yes.
24 detail than that on those discussions? 24 Q. And how did you do that? Did you use pen
Page 83 Page 85
1 A. Discussions were held; | can't tell you 1 and paper or did you use a computer?
2 exactly who with, but that the issue was put to bed? A. lusually -- well, first | started doing
3 that it was addressed, that there was no owner at 3 longhand, and then | would type them too.
4 Coral Gardens involved financially with Coral 4 Q. Okay.
5 Destinations. 5 A. Onthe computer, electronically send them
6 Q. How was it put to bed? 6 outto the EC members for corrections, additions.
7 A. Just with discussing it, evidently, with the| 7 Q. Okay. When you say at first, what time
8 party that was assumed to be in financial -- involve&l frame are you talking about, longhand?
9 with Coral Gardens. 9 A. Probably 2009.
10 Q. What party was that? 10 Q. Okay. And you said you would send them out
11 A. Ken Jones. 11 to the EC for corrections and additions?
12 Q. And so if | understand your testimony 12 A. Mm-hmm.
13 correctly, someone just asked Ken Jones and helshid Q. Isthat a yes?
14 no, and so that was the end of it? 14 A. Yes.
15 MS. KURTZ: Obiject to the form. 15 Q. And you did that every time?
16 BY THE WITNESS: 16 A. No, there was a period that Ed Sanders took
17 A. Oh, no. Like | said, | don't really -- | 17 over that responsibility.
18 know there was quite a bit of discussion becausgl8 Q. Did he send out his initial drafts for
19 there were some homeowners that were very -- yi1 corrections and additions?
20 know, wanted to know, and it was put to rest. | 20 A. Yes.
21 BY MR. NELSON: 21 Q. Did you ever make corrections and additions
22 Q. And you don't know how it was put to rest22 in response to one of Mr. Sanders' drafts?
23 A. No, but it was determined that Mr. Jones d&8  A. Probably.
24 not have a financial stake in Coral Destinations.| 24 Q. This all would have been done by e-mail?
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Page 86 Page 88

1 A. Yes. 1 this e-mail? Is that a yes?

2 Q. Okay. And where were meeting minutes kept? A. Yes.

3 A. On our computers. 3 Q. Okay. And I just have one question for you

4 Q. Well, was there any one place they were @l4 on this. In this e-mail, in the middle of the e-mail

5 kept, or were they scattered amongst the computess it says that this is a letter from -- or an e-mail

6 depending who took the minutes on that particularé from Brian Trowbridge, counsel for the Karnehms and

7 meeting? 7 their companies.

8 A. |take that back. |did keep a hard copyin 8  A. I|know Brian.

9 the beginning on my computer and a hard copy In@ Q. And it was to Brian Rayment, correct?
10 file and | stopped doing that. 10 A. Yes.
11 Q. When did you stop doing that? 11 Q. And Brian Trowbridge was an owner at one
12 A. Probably after two years. 2011, 2010. 12 point in time, right?
13 Q. By "in the beginning,” you mean, again, |13  A. No.
14 20097 14 Q. At the moment -- this is Brian Trowbridge
15 A. Yes. 15 speaking. Atthe moment we have no evidence of yo
16 Q. Okay. You're not talking about the first | 16 authority to register the mark in the USA or to seek
17 time you were on the board? 17 transfer of the domain name. Would you be so kind &
18 A. No, no. 18 to provide to me by return copy the minutes of
19 Q. Okay. 19 March 15th to which you refer and a copy of the
20 A. No, I never kept minutes then. 20 minutes authorizing you to apply to register the mark
21 Q. I'm not quite sure | got an answer to the | 21 in the USA. Do you see that?
22 question. | understand you stopped keeping har@2  A. Yes.
23 copies at some point in time, but was there evenage Q. Did Mr. Rayment ask you for a copy of these
24 place where all the minutes were stored? 24 minutes?

Page 87 Page 89

1 A. In my computer. 1 MS. KURTZ: Objection.

2 Q. All the minutes? Even ones taken by other2 BY THE WITNESS:

3 people? 3 A, Idon'tremember.

4 A. Yes. 4 BY MR. NELSON:

5 MS. KURTZ: Obiject to the form of the 5 Q. Do youremember Mr. Rayment ever asking yo

6 question; it's compound, time frame, vague. You'ré to provide copies of executive committee meeting

7 asking about minutes she took as well as others? 7 minutes to the Karnehms or their counsel or their

8 MR. NELSON: That's what I'm asking abqut3 companies?

9 yeah. 9 MS. KURTZ: I'm going to object to the
10 BY THE WITNESS: 10 extent it calls for attorney-client communications.
11 A. | have compiled, yes, the -- yes, | have --| 11 Mr. Rayment was acting as an attorney for, so don't
12 | have compiled all years, even when | wasn't on 1Re disclose any communications you had with Mr. Raym
13 EC to keep a record. 13 as an attorney for the Strata. They are privileged.
14 BY MR. NELSON: 14 BY THE WITNESS:
15 Q. When did you do that? 15  A. Ask the question again, please.
16 A. It was either last year or the year before. | 16 BY MR. NELSON:
17 Q. So that was the first time you compiled |17 Q. Did Mr. Rayment ever ask you to provide
18 everything into one place? 18 copies of executive committee meeting minutes to
19 A. Yes. 19 either Mr. Trowbridge or to any of the Karnehms or to
20 Q. Okay. Let me hand you what we've markead aany of their companies?
21 Exhibit 28. 21 MS. KURTZ: Same objections, and I'm going
22 MS. KURTZ: CGCOM752. 22 to instruct you as to any conversations Mr. Rayment
23 BY MR. NELSON: 23 has had with the executive committee as an attorney,
24 Q. Okay. So you notice you're not copied on24 they are privileged, and I'll instruct you not to
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Page 98

Page 100

1 BY MR. NELSON: 1 A. That's what it shows.
2 Q. Isit possible that you have? 2 BY MR. NELSON:
3 A. Yes. 3 Q. You did in fact send this e-mail, correct?
4 MS. KURTZ: Good time for a break? 4 A. | cannot swear to it.
5 MR. NELSON: Sure, though I'm trying to +- 5 Q. Do you recall sending this e-mail?
6 you know, | am aware of your 5:30 reservationsjargl  A. No.
7 I'm trying to get done. 7 Q. In preparing for your deposition, did you
8 MS. KURTZ: And I'm also aware of your | 8 make any effort to determine whether or not you sent
9 representation of two hours, but | do have to use tBe this e-mail?
10 restroom so... 10 A. Yes.
11 MR. NELSON: Okay. 11 Q. How did you go about doing that?
12 (A short break was taken.) 12 A. Isearched --
13 BY MR. NELSON: 13 MS. KURTZ: Hold on. I'm going to object|to
14 Q. Ms. Athy, let me hand you what we've markdany conversations you had with counsel. Don't
15 as Exhibit No. 29. 15 disclose that. Those are privileged. So as to any
16 MS. KURTZ: Can | have a copy? 16 conversations with myself or Mr. Rayment, | will
17 MR. NELSON: Yes. 17 instruct you not to answer. If you did anything else
18 MS. KURTZ: CGCOMY753 and 754. 18 outside of that, you can answer.
19 And I'm going to object to asking her about19 THE WITNESS: Ask the question.
20 a document that's not complete. 20 BY MR. NELSON:
21 MR. NELSON: Oh, so impatient. 21 Q. Yeah, how did you go about trying to confirm
22 MS. KURTZ: | am. You haven't learned tha2 that you sent this e-mail?
23 yet? 23 MS. KURTZ: Same objections. Don't disclose
24 MR. NELSON: Let me hand you what we'V24 any conversations you had with counsel.
Page 99 Page 101
1 marked as Exhibit 30. 1 BY THE WITNESS:
2 MS. KURTZ: 30 is CGCOM756 to 760. 2 A. | invoke that privilege.
3 BY MR. NELSON: 3 BY MR. NELSON:
4 Q. Have you read both Exhibits 29 and 307 |Is4 Q. I'm not asking you any conversation you had
5 that ayes? 5 with counsel, I'm asking about the actual actions you
6 A. Yes. 6 took. What did you do to try to determine whether or
7 Q. You've seen these documents before, correctot you sent this e-mail?
8 MS. KURTZ: Objection; scope, time frame, 8 MS. KURTZ: Well, | am going to object. I
9 vague. 9 assumes facts not in evidence and it misstates her
10 BY THE WITNESS: 10 testimony. Hold on. Right. | mean, | guess yoy
11 A. Yes. 11 should clarify, and maybe | should clarify. If you
12 BY MR. NELSON: 12 searched your e-mails to see if this document existed
13 Q. You've seen them in the last week? 13 you can answer that, because that's not conversations
14 A. Not 30. 14 with us. Okay? So and | assume that's what yqu're
15 Q. Okay. 15 asking, Counsel.
16 A. | have 29. 16 MR. NELSON: That is what I'm asking.
17 Q. Inthe last week? 17 MS. KURTZ: Maybe you should ask it that
18 A. Yes. 18 way.
19 Q. Okay. Exhibit 29 is an e-mail from yourself9 MR. NELSON: | believe I did.
20 to Leanne Karnehm dated Monday March 23, 2020, MS. KURTZ: You did not. But...
21 correct? 21 BY THE WITNESS:
22 MS. KURTZ: Objection, assumes facts notd8  A. Yes, | did search my e-mails.
23 evidence. 23 BY MR. NELSON:
24 BY THE WITNESS: 24 Q. Okay. How did you go about doing that?
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Page 102 Page 104
1 A. Searching my e-mails. 1 this in your e-mail only tells us that you didn't
2 Q. Exactly how did you do that? 2 think it was important, correct?
3 A. Wentthrough folders. 3 MS. KURTZ: Objection, misstates her
4 Q. Where? 4 testimony, assumes facts not in evidence.
5 A. In my e-mail on my computer. 5 BY THE WITNESS:
6 Q. Okay. Laptop? 6 A. ldidn't go back that far. | had no --
7 A. Yes. 7 nothing that went back that far.
8 Q. This is something you travel with? Do you 8 BY MR. NELSON:
9 have it with you today? 9 Q. There's just nothing in your Yahoo e-mail
10 A. No. 10 account going back to 2009?
11 Q. So where were you when you did this searth? A. No.
12 A. Athome. 12 Q. So do you -- as you sit here today, do you
13 Q. Where is that? 13 have any reason to doubt that you sent this e-mail?
14  A. Indiana. 14 MS. KURTZ: Obiject to the form.
15 Q. And how old is this laptop? 15 BY THE WITNESS:
16 A. Two years. 16 A. 1 could have.
17 Q. You haven't had it since 20097 17 BY MR. NELSON:
18 A. Oh, no. Like | said, I've had, like, three |18 Q. My question is do you have any reason to
19 crash on me. 19 doubt it?
20 Q. And this laptop, did you use a web browse20 MS. KURTZ: Asked and answered.
21 to access your e-mail, or do you use Outlook? |21 BY THE WITNESS:
22 A. Yahoo. 22 A. Yes.
23 Q. Did you use a web browser to go to 23 BY MR. NELSON:
24 yahoo.com? 24 Q. What reason do you have to doubt that sent
Page 103 Page 105
1 A. Yes. 1 this e-mail?
2 Q. Soyou can access your e-mail from anywh@&re? A. My memory.
3 A. Yes. 3 Q. What do you mean? Just because you don't
4 Q. And this is the e-mail account you said you4 remember it?
5 delete stuff whenever you feel like it, right? 5 A. ldon't remember.
6 MS. KURTZ: Objection, misstates her 6 Q. Any other reason besides that to doubt that
7 testimony, also to the scope of your prior question7 you sent this e-mail?
8 BY THE WITNESS: 8 A. No.
9 A. |don't delete anything | save. Evidently I| 9 MS. KURTZ: Obiject to the form of the
10 think it's, you know, important enough to save it; 10 question.
11 haven't deleted anything. 11 BY MR. NELSON:
12 BY MR. NELSON: 12 Q. Okay. Do you have any recollection of this
13 Q. Did you ever make an effort to save your| 13 conversation?
14 sentitems? 14 MS. KURTZ: Obijection, assumes -- S0 it's
15 A. My what? 15 vague as to "this conversation" and it assumes facts
16 Q. Sentitems. 16 notin evidence.
17  A. Oh,yes. 17 BY THE WITNESS:
18 Q. Soyou regularly save sentitems if you |18 A. |--1don'tunderstand why | would have
19 think they're important? 19 said this on the 23rd when clearly on March the |15th
20 A. Yes. 20 an EC meeting was held in which all five members
21 MS. KURTZ: Obiject to the form. 21 unanimously -- yes, thank you. Voted to seek the
22 22 domain name.
23 BY MR. NELSON: 23 BY MR. NELSON:
24 Q. So the fact that you weren't able to find | 24 Q. How is it you remember what happened on
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Page 106 Page 108
1 March 15th but not on March 23rd? 1 reviewed recently?
2 A. Because | went back and looked at the 2 A. On my computer.
3 minutes. 3 Q. Okay. How did they get on your computer?
4 Q. Oh. And those minutes, have they been in 4 A. | transcribed them through my -- is it Word?
5 your possession, your sole possession since 2009? 5 Q. So the file on your computer today is the
6 A. Not my question. 6 original file that you transcribed from 2009?
7 Q. Where did you get the March 13, 2009, 7 A. Yes.
8 minutes? 8 Q. lIthasn't been transferred or copied?
9 MS. KURTZ: Obijection, vague as to time. 9 MS. KURTZ: Well, I'll just object to the
10 Now? Then? When? 10 form of that question. By e-mail, printed? It's
11 BY MR. NELSON: 11 vague. Compound.
12 Q. Do you understand the question? 12 BY THE WITNESS:
13 A. | believe so. 13 A. Could you repeat the question?
14 Q. Where did you get the March 13, 2009, 14 BY MR. NELSON:
15 minutes? 15 Q. How did a file from 2009 get on your
16 A. |transcribed them. 16 computer if you haven't had that computer since 2009?
17 Q. Right. You're sure about that? You 17 A. lgotit-- myIT man saved some of the
18 remember doing that? 18 information, but not everything that was on my
19 A. Yes. 19 computer.
20 Q. You have a clear memory of sitting somewhere 20 Q. Who was that?
21 on March 15, 2009, transcribing minutes? 21 A. My IT man.
22 A. lusually did it the very next day because 22 Q. Whoisit?
23 my memories were fresh. 23 A. He's afriend of mine.
24 Q. I understand that was your normal practice. 24 Q. What's his name?
Page 107 Page 109
1 A. Yes. 1 A. Tom Keenery.
2 Q. What I'm asking you is, as you sit here 2 Q. Where is he located?
3 today, you remember sitting down somewhere 3 A. In Anderson.
4 transcribing minutes for a March 15, 2009, meeting? | 4 Q. Anderson, Indiana?
5 MS. KURTZ: Objection, asked and answered. 5 A. Mm-hmm.
6 BY THE WITNESS: 6 Q. Isthatayes?
7 A. Specifically transcribing, no. 7 A. Yes.
8 BY MR. NELSON: 8 Q. Were the March 15, 2009, minutes among those
9 Q. And when you said "l usually did it the next 9 files that your IT man saved?
10 day," you didn't take notes the next day, you just 10 A. Yes.
11 turned your longhand into typed notes, right? 11 Q. How do you know that?
12 A. Yes. 12 A. Because | -- | -- he had them on an external
13 Q. So that was your normal practice, but as you | 13 hard drive he pulled off.
14 sit here today, do you know where the March -- where 14 Q. So most recently when did you see the
15 you were during the March 15, 2009, meeting? 15 March 15, 2009, meeting minutes?
16 A. Home. Indiana. 16 A. Within the last week.
17 Q. How do you know that? 17 Q. Okay. When's the last time before that you
18 A. It was a teleconference. 18 saw the March 15, 2009, meeting minutes?
19 Q. How do you know that? 19 A. Probably when we compiled everything. |
20 A. Itwas on the EC minutes. 20 wrote some of the owners that had taken minutes and
21 Q. The minutes that -- that you reviewed 21 stuff and we decided to, you know, be sure that we
22 recently, right? 22 had all of them compiled together.
23 A. Yes. 23 Q. When did that take place? About two years
24 Q. Where did you get those minutes that you 24 ago?
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Page 110 Page 112

1 MS. KURTZ: Objection, misstates her 1 A. I'm on my third one.

2 testimony. 2 Q. And then you have an external hard drive

3 BY THE WITNESS: 3 thatis -- contains information that your friend in

4 A. One or two years ago. | don't really 4 Anderson recovered from one of those laptops?

5 remember the exact date. 5 A. Yes.

6 BY MR. NELSON: 6 Q. And you have that hard drive in your

7 Q. And that was for the purpose of litigation,| 7 possession?

8 correct? That you were compiling all these meetiry A. Yes.

9 minutes? 9 Q. Is the executive committee of Strata Plan| 36
10 A. |don't remember exactly. 10 aware that there are no damages available in this
11 Q. Allright. 11 litigation in the Northern District of lllinois?

12 A. 1think it was more for prosperity (sic). 12 MS. KURTZ: Obiject to the form of the

13 Q. So at the time you compiled meeting minul&s question; speculation, foundation, and calls for

14 one or two years ago, did you already have the | 14 attorney-client privilege.

15 March 15, 2009, meeting minutes in your posses$®nBY THE WITNESS:

16 or did you get them from another owner? 16  A. Would you repeat the question?

17 A. No, | had them. 17 BY MR. NELSON:

18 Q. Okay. So when's the last time before that18 Q. Is the executive committee aware that there

19 that you had the March -- that you saw the MarcHL 25,are no damages available in the action that they're

20 2009, meeting minutes? 20 embroiled in in the Northern District of Illinois?

21 A. | couldn't tell you. 21 MS. KURTZ: I'll object to the form of the

22 Q. So where does the external hard drive cari@ question in addition to my prior objections. So to

23 into play here with respect to the March 15, 200923 the extent it calls for attorney-client

24 meeting minutes? 24 communications, | would instruct you not to answer.
Page 111 Page 113

1 A. They were saved off of the computer, don't 1 BY THE WITNESS:

2 ask me how. Mr. Keenery -- Mr. Keenery pulled what| 2 A. linvoke.

3 information he could get off of the crashed -- 3 BY MR. NELSON:

4 Q. Your prior computer? 4 Q. You're accepting your attorney's

5 A. Yes. 5 instruction?

6 Q. When did you buy that computer? 6 MS. KURTZ: Yes.

7 A. 1 went through, like, three real quick. | 7 BY MR. NELSON:

8 had a Dell; it bit the dust in like six months. My 8 Q. Say yes.

9 first laptop crashed probably after six years. It 9 A. Yes.

10 was probably -- 10 MS. KURTZ: At least she knows enough to say|
11 Q. Sixyears? That's pretty impressive for a 11 "linvoke."

12 laptop. 12 BY MR. NELSON:

13 A. It was a Fujitsu. The best computer | ever 13 Q. But for your attorney's instruction, would

14 had. 14 you be able to answer the question?

15 MS. KURTZ: | need one of those. 15 MS. KURTZ: He's asking you if you would be
16 BY THE WITNESS: 16 able to answer that question based on any other

17 A. And then there was another one. 1 think 17 information other than information you have from you
18 Toshiba. | believe it was a Toshiba that bit the 18 attorneys.

19 dust. 19 THE WITNESS: And what was the question?
20 BY MR. NELSON: 20 MS. KURTZ: About damages -- | mean, I'm

21 Q. So you've been through more than one laptop | 21 going to rephrase your question about damages in an
22 since 2009? 22 in rem action.

23 A. | would say so. Probably two. 23 Do you know if damages are available in the

24 Q. Okay. 24 federal action that's pending in the Northern
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GreenbergTraurig

Cameron M. Nelson
Tel 312.456.6590
Fax 312.456.8435
NelsonC@gtlaw.com

October 30, 2015

Via Email:
dkurtz@Kkurtzlaw.us

Dana L. Kurtz, Esq.

KURTZ LAW OFFICES, LTD
32 Blaine Street

Hinsdale, Illinois 60521

Re:  Reef Residences Resort Management LTD v.
The Proprietors, Strata Plan No. 36

Dear Dana:

This is in furtherance of our request, made on October 15", for forensic copies of (a)
Charlotte Athy’s laptop, and (b) Charlotte Athy’s external hard drive. We made this
request based on new information obtained during Mrs. Athy’s deposition. We note that
this request also falls within the scope of at least Document Request Nos. 25, 26, 48, 50,
51, 52 53, and 74. Forensic analysis is necessary because Charlotte Athy’s testimony
raises questions about the authenticity of certain meeting minutes, and does not
adequately explain conflicts between her emails and meeting minutes.

Out of an abundance of caution, while we believe our requests are encompassed by the
previously issued discovery listed above, we have enclosed new document requests
specifically referencing computer forensics. Below is our suggested protocol for
production of documents from these hard drives.

We have selected Forensicon (www.forensicon.com) as our forensics vendor. Plaintiff is
of course welcome to select its own forensics vendor to perform analysis at Plaintiff’s
direction.

We request that both hard drives be delivered to Forensicon’s offices at Plaintiff’s earliest
convenience. Preferably these would be hand-delivered to keep the chain of custody as
simple as possible. If necessary, the hard drives could be delivered via courier.
Forensicon will create forensic images of the drives. Forensic imaging should typically
take around 24 hours, after which the original drives will be available for immediate
pickup. It is not necessary to remove the drive(s) from Ms. Athy’s laptop; the entire
laptop can be delivered to Forensicon.

Forensicon will keep the forensic images until the conclusion of the Northern District of
Illinois litigation, the TTAB proceedings, and any other disputes between the parties.

GREENBERG TRAURIG, LLP ATTORNEYS AT LAW WWW.GTLAW.COM
77 West Wacker Drive, Suite 3100 Chicago, Illinois Tel 312.456.8400 Fax 312.456.8435
CHI 66392708v1
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Neither Greenberg Traurig nor Defendant, or any individual associated with Defendant, will
have access to the forensic images. If Plaintiff wishes to have copies of the forensic images,
Forensicon will provide you or your experts with a duplicate forensic image for the cost of a
hard drive and a small copying fee.

Once the forensic imaging is complete, we will ask Forensicon to provide both parties with a
standard EnCase report (a spreadsheet) detailing the contents of each drive. A standard
EnCase report lists each file on the drive, its directory, whether it has been deleted, the dates
each file has been deleted, created, modified, and last accessed, and other metadata such as
hash values.

Upon review of the EnCase report, we will identify specific documents to be produced or
analyzed pursuant to our discovery request. At this point in time, we expect these requests to
include:

1. Any files which appear to be meeting minutes, including deleted files and multiple
versions of the same files.

2. Keyword searches of both files and slack space, directed towards uncovering
information relating to meeting minutes.

Of course, upon reviewing the EnCase report there may be additional categories of documents
that we determine need to be produced or analyzed.

Forensicon will process our requests and provide you with a set of digital files responsive to
those document requests. You will then review those files for privilege, and to provide any
confidentiality designations by letter to us and to Forensicon. Once you have provided any
privilege or confidentiality designations, Forensicon would then produce the files to us,
excluding any allegedly privileged information.

Please let us know if you have any questions, and when Forensicon should expect delivery of
Mrs. Athy’s external hard drive and laptop.

Very truly yours,

Cameron M. Nelson
[ct

GREENBERG TRAURIG, LLP ~ ATTORNEYS AT LAW ~ WWW.GTLAW.COM
CHI 66392708v1
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE
TRADEMARK TRIAL AND APPEAL BOARD

In re U.S. Trademark Registration No. 3,546,491 of The Proprietors, Strata Plan No. 36 for the
mark CORAL GARDENS

REEF RESIDENCES RESORT MANAGEMENT,

LTD, a Turks and Caicos corporation,
Cancellation No. 92059352

Petitioner,

V.

THE PROPRIETORS, STRATA PLAN NO. 36,
a Turks and Caicos Corporation,

Respondent.

PETITIONER REEF RESIDENCES RESORT MANAGEMENT, LTD.’S
REQUEST FOR PRODUCTION OF DOCUMENTS AND THINGS TO
RESPONDENT THE PROPRIETORS, STRATA PLAN NO. 36

TO: THE PROPRIETORS, STRATA PLAN NO. 36

c/o Shawn M. Dellegar
sdellegar@hjklaw.com

HEAD, JOHNSON & KACHIGIAN, P.C.
228 West 17" Place

Tulsa, Oklahoma 74119

Dana L. Kurtz, Esq.
dkurtz@kurtzlaw.us

KURTZ LAW OFFICES, LTD.
32 Blaine Street

Hinsdale, Illinois 60521

Phone: (630) 323-9444

Fax: (630) 604-9444

Brian J. Rayment

brayment@kivell.com

KIVELL, RAYMENT & FRANCIS, P.C.
7666 East 61* St., Suite 550

Tulsa, Oklahoma 741333

PLEASE TAKE NOTICE that pursuant to 37 C.F.R. §2.120 and Rule 34 of the Federal

Rules of Civil Procedure, Petitioner Reef Residences Resort Management, LTD. (“Petitioner’)


mailto:sdellegar@hjklaw.com
mailto:dkurtz@kurtzlaw.us
mailto:brayment@kivell.com

serves these Requests for Production of Documents and Things on Respondent The Proprietors,
Strata Plan No. 36 (“Respondent”) and requests that Respondent answer each of the following
requests separately and fully, in writing, under oath, and serve a copy of the requests upon
GREENBERG TRAURIG, LLP, 77 West Wacker Drive, Suite 3100, Chicago, Illinois, 60601.

These requests shall be deemed continuing to the full extent authorized by 37 C.F.R.
§2.120 and the Federal Rules of Civil Procedure, so as to require amended answers if you obtain
information on the basis of which you know that any response made was incorrect when made
or, although correct when made, is no longer true.

INSTRUCTIONS

The following General Objections are made to each Interrogatory, and are incorporated
into each Response by reference, whether or not specifically stated therein. No waiver of any
General Objection is made by virtue of Defendant substantively responding to any specific
Interrogatory.

A. Reference to an entity or individual includes the present and former subsidiaries,
affiliates, divisions, joint ventures, partners, present and former officers, present and former
directors, present and former advisors, present and former trustees and administrators, agents,
attorneys, and any other person or entity acting or purporting to act on its or his behalf.

B. In the event that Respondent claims that an interrogatory is overly broad,
Respondent is requested to respond to that portion of the interrogatory that is unobjectionable
and specifically identify that portion of the interrogatory that is allegedly overly broad.

C. In the event Respondent claims that an interrogatory is unduly burdensome,

Respondent is requested to respond to that portion of the interrogatory that is unobjectionable



and specifically identify that portion of the interrogatory that is allegedly unduly burdensome,
and identify why that portion is unduly burdensome.

D. If Respondent otherwise objects to any of the discovery requests contained herein,
Respondent must identify, with specificity, the specific procedural rule(s) or substantive law(s)
upon which the objection is based.

E. In the event Respondent asserts either attorney-client privilege or work-product
exclusion, or both, as to any document concerning information which is requested by any of the
following Interrogatories, then as to each document subject to such assertion, Respondent is
requested to provide such identification to include: the nature of the document, the sender, the
author, the recipient, the recipient of each copy, the date, the name of each person to whom the
original or any copy was circulated, the names appearing on any circulation list of Respondent
associated with such document, a summary statement of the subject matter(s) of such a document
in sufficient detail to permit the Trademark Trial and Appeal Board to conduct an analysis to
reach a determination of any claim of privilege or the like for each such document.

F. Each of the separate Interrogatories herein is deemed to seek separate answers and
responses as of the date hereof and these Interrogatories shall be deemed to be continuing and
any additional information relating in any way to these Interrogatories and to events occurring or
documents existing prior to the filing of the Cancellation Proceeding here which Respondent
acquires or which becomes known to Respondent up to and including the close of the rebuttal
testimony period shall be furnished to Petitioner within a reasonable time after such information

is acquired or becomes known.



DEFINITIONS

For purposes of these interrogatories, terms not specifically defined shall be given their
ordinary meaning.

A. “Communication” includes without limitation all discussions, conversations,
interviews, negotiations, facsimiles, e-mails, cablegrams, mailgrams, telegrams, telexes, cables
or other forms of written, verbal, or electronic interchange, however transmitted, including
reports, notes, memoranda, lists, agenda, and other documents and records of communications,
whether or not actually transmitted to another, and when used shall require a statement of the
name of the individual who made the communication, the person(s) to whom he made it, the date
1t was made, the form in which it was made, and whether or not it was recorded.

B. “Concerning” includes referring to, alluding to, responding to, relating to,
referring to, probative of, in connection with, commenting on, dealing with, in respect of,
pertaining to, about, regarding, constituting, identifying, discussing, showing, describing,
mentioning, reflecting, analyzing, constituting, indicating, evidencing, containing, embodying,
supporting, negating, refuting, memorializing, comprising, identifying, involving or proving or
otherwise pertaining in any way, in whole or in part, to the subject matter referred to in each
discovery request.

C. “Document” will have the full meaning ascribed to that term by Federal Rule of
Civil Procedure 34 and include any means for retaining information, such as electronic means.

D. “Evidence” or “evidencing” means anything that furnishes proof of, or being
probative of, the existence or the nature of the person, place or thing mentioned, including testing
the truth, validity, existence or genuineness hereof.

E. “Identify” or “identification” shall require you to, when used in reference to:



a. a natural individual: State his or her (i) full name, (ii) present or last
known title or business description, (iii) present or last known business address and
telephone number, (iv) present or last known residential address and telephone number,
and (v) email address;

b. a business entity: State (i) the full legal name and type of business entity
under which the business is conducted, (i1) the state and date of compliance with statutory
requirements for creation of the business entity, (iii) the address of its principal place of
business and all of its offices, (iv) the types of businesses in which it is engaged, (v) the
geographic areas in which it conducts those businesses, and (vi) the identity of the person
or persons who own, operate, and control the business;

c. a document:  State (i) the nature of the document (e.g., letter,
memorandum, photograph) and the number of pages, (ii) its date of preparation, (iii) the
name or names of its authors or makers (or persons who otherwise participated in the
creation of the document), (iv) the name(s) and addresses of all persons in possession,
custody, or control of said document(s), (v) state the full contents of the document,
(vi) the person to whom the original document was addressed, and (vii) all copy
recipients. In lieu of providing all such information, you may attach true, correct and
complete copies of all such documents to your discovery request answers, if you
specifically identify a discovery request and subpart thereof to which each relates. With
respect to any documents that may have already been produced by you, you may identify
them by number in your answers to the discovery requests;

d. a communication: If any part of the communication was written, identify

the document(s) which refer to or evidence the communication, and, to the extent that the



communication was non-written, identify the persons participating in the communication
and state the date, manner, place, and substance of the communication; or

e. an event or occurrence: State the date, place, participant(s) and actions or
statements that took place during the event or occurrence described in the lawsuit filed
herein.

F. “Person” or “persons” shall be broadly construed to include any natural individual
or any entity or organization, including divisions, departments, and other units therein, and shall
include, but not be limited to, a public or private corporation, partnership, a limited liability
company, joint venture, voluntary or unincorporated association, organization, proprietorship,
trust, estate, and any other form of legal entity, and the government, any governmental unit,
governmental agency, commission, bureau, or department or any particular subdivision thereof,

or other entity.
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G. “Refer,” “referring,” “relate,” “relating,” “related to,” or “in regard to” includes
any information that constitutes, comprises, contains, reflects, identifies, states, records,
memorializes, embodies, identifies, mentions, refers to, comments on, describes, analyzes,
discusses, evaluates, considers, reviews, deals with, reports on or contains information
concerning, or is in any way pertinent to, or in any manner whatsoever pertains to the specified
subject matter of this lawsuit.

H. The word “and” and the word “or” both shall be interpreted as including both the
disjunctive and conjunctive. When used herein, the singular form shall be interpreted as

including the plural; the plural form shall be interpreted as including the singular; and the

masculine, feminine and neuter genders shall be interpreted as including each of the others.



L “You,” “your,” “Petitioner,” or “Reef” shall mean Reef Residences Resort
Management, LTD. and its predecessor or successor corporations, and any of its parent
companies, subsidiaries, divisions, affiliates, both controlled and wholly-owned, and all other
related companies (as defined by 15 U.S.C. § 1127 and TMEP § 1201.03), and the past and
present officers, directors, employees, agents, representatives, attorneys and other personnel
thereof, as well as each entity through which Petitioner claims the right to use Petitioner’s
Marks.

J. “Respondent,” “Registrant,” or “The Strata” shall refer to The Proprietors, The
Strata Plan No. 36, its predecessor or successor corporations, and to any of its subsidiaries,
divisions, affiliates, and any other person or entity acting in concert with Respondent or on
behalf of Respondent.

K. “Respondent’s Mark™ shall mean the CORAL GARDENS mark shown in
U.S. Trademark Registration No. 3,546,491, as well as Turks and Caicos Islands trademark
registration no. 13,789.

L. “Petitioner’s Mark™ shall mean the CORAL GARDENS AN INTIMATE
ISLAND RETREAT IN GRACE BAY and design mark shown in Turks and Caicos Islands
trademark registration no. 14,854.

M. Unless otherwise stated, “Respondent’s Goods and Services” means real estate
management of condominium complexes and providing temporary lodging services in the nature
of a condominium hotel complex.

0. “Meeting” shall mean any Annual General Meeting, Executive Committee
meeting, or other meeting convened by, or on behalf of Respondent or relating to Respondent

business.



P. “Meeting Minutes” shall mean the final official minutes for any Meeting as well
as any drafts, versions, notes, or other document or record referring to or relating to a Meeting.

REQUESTS FOR PRODUCTION OF DOCUMENTS AND THINGS

REQUEST NO. 1:

A forensic image of all hard drives in Charlotte Athy’s laptop containing Meeting
Minutes, or any documents relating or referring to a Meeting or Meeting Minutes, such image to
be taken by a forensic vendor selected by Petitioner.

REQUEST NO. 2:

A forensic image of Charlotte Athy’s external hard drive(s) containing Meeting Minutes,
or any documents relating or referring to a Meeting or Meeting Minutes, such image to be taken
by a forensic vendor selected by Petitioner.

REQUEST NO. 3:

Electronic, forensically preserved copies of all of Meeting Minutes, including all versions
of those meeting minutes, partial and deleted files containing meeting minutes, file fragments
containing meeting minutes, and emails (whether deleted or not) discussing or attaching meeting
minutes.

REQUEST NO. 4:

All emails relating to or reflecting Meeting Minutes.

Dated: October 30, 2015 Respectfully submitted,

/s/ Cameron M. Nelson

Marc H. Trachtenberg

Cameron M. Nelson

Matthew J. Levinstein
GREENBERG TRAURIG, LLP
77 West Wacker Drive

Suite 3100

Chicago, IL 60601

Phone (312) 456-3400

Attorneys for Petitioner
REEF RESIDENCES RESORT
MANAGEMENT, LTD



CERTIFICATE OF SERVICE

I hereby certify that on October 30, 2015, a copy of the foregoing was served on
Plaintiff’s counsel of record by email and by depositing same with the U.S. Postal Service as
First Class prepaid mail addressed as follows:

Shawn M. Dellegar

HEAD, JOHNSON & KACHIGIAN, P.C.
228 West 17" Place

Tulsa, Oklahoma 74119

E-mail: sdellegar@hjklaw.com

Dana L. Kurtz, Esq.

KURTZ LAW OFFICES, LTD.
32 Blaine Street

Hinsdale, Illinois 60521
Phone: (630) 323-9444

Fax: (630) 604-9444

E-mail: dkurtz@kurtzlaw.us

Brian J. Rayment, Esq.

KIVELL, RAYMENT & FRANCIS, P.C.
7666 East 61st St., Suite 550

Tulsa, OK 74133

Phone: (918) 294-0047

Fax: (918) 254-7915

Email: brayment@kivell.com

_/s/ Cameron M. Nelson
Cameron M. Nelson




Exhibit D



GreenbergTraurig

Cameron M. Nelson
Tel 312.456.6590
Fax 312.456.8435
NelsonC@gtlaw.com

November 16, 2015

Via Email:
dkurtz@kurtzlaw.us

Dana L. Kurtz, Esq.

KURTZ LAW OFFICES, LTD
32 Blaine Street
. . . ALBANY
Hlnsdale, Illinois 60521 AMSTERDAM
ATLANTA
Re:  Reef Residences Resort Management LTD v. ;\E:B:
The Proprietors, Strata Plan No. 36 BOCA RATON
BOSTON
Dear Dana: CHICAGO
DALLAS
DELAWARE

This is in furtherance of our request, made on October 15", for forensic copies of (a) | oewer
Charlotte Athy’s laptop, and (b) Charlotte Athy’s external hard drive. We have not | "OfTMUPERDALE
received any response from you regarding this request. Please either confirm that these Tf:j;zzs
hard drives will be provided to our forensics firm, or let us know that Strata Plan No. 36 | Lowon

does not intend to produce this evidence so that we may prepare a motion to compel. LOS ANGELES
MEXICO CITY+

MIAMI

Very truly yours, MILAN®

o
N

NEW JERSEY

NEW YORK

— NORTHERN VIRGINIA

ORANGE COUNTY

ORLANDO

PHILADELPHIA
Cameron M. Nelson BLOENIX

/ct ROME**

SACRAMENTO

SAN FRANCISCO

SEQUL=

SHANGHAI

SILICON VALLEY

TALLAHASSEE

TAMPA

TEL AVIVA

TOKYOr

WARSAW~

WASHINGTON, D.C.

WESTCHESTER COUNTY

WEST PALM BEACH

GREENBERG TRAURIG, SC.
STRATEGIC ALLIANCE

OPERATESAS

GREENBERG TRAURIGLLP

FOREIGN LEGAL CONSULTANT OFFICE
" ABRANCHOF

GREENBERG TRAURIG, PA,

FLORIDA USA

GREENBERG TRAURIG, LLP = ATTORNEYS AT LAW = WWW.GTLAW.COM e U IUSHO
77 West Wacker Drive, Suite 3100 = Chicago, Illinois = Tel 312.456.8400 = Fax 312.456.8435 OPERATESAS

GREENBERG TRAURIG GRZESIAK SPK
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From: Shawn M. Dellegar <SDellegar@hjklaw.com>

Sent: Wednesday, December 02, 2015 12:55 PM

To: Nelson, Cameron (Shld-Chi-IP-Tech)

Cc: brayment@kivell.com; Trachtenberg, Marc H. (Shld-Chi-IP-Tech); Levinstein, Matthew J.
(Assoc-Chi-IP-Tech); Schloss, Daniel I. (OfCnsl-NY-IP-Tech); DKurtz@kurtzlaw.us

Subiject: RE: Court

Attachments: Ltr to Marc Trachtenberg 11-27-2015.pdf; Strata's Response to Reef's 1st RFP of Docs

and Things.pdf; CONFIDENTIAL - Exs. D-E accompnaying Rayment Decl.pdf, PUBLIC -
Exs. D-E accompnaying Rayment Decl.pdf; PUBLIC - Exs. A-C and F-I accompnaying
Rayment Decl.pdf; Motion for Summary Judgment.pdf; Declaration of BJR in Support of
MSJ_Filed.pdf; Strata's Response to Reef's 2nd RFP of Docs and Things.pdf; Ltr to Marc
Trachtenberg 11-30-2015.pdf

Cameron: attached are courtesy copies of the motion for summary judgment and Stratais response to Petitioneris 1%
request for production, which were served via U.S. Mail last Friday (11/27). Also, attached is a courtesy copy of the
Stratais response to Petitioneris 2nd request for production, which was mailed on Monday (11/30).

smd

From: NelsonC@gtlaw.com [mailto:NelsonC@gtlaw.com]

Sent: Wednesday, December 02, 2015 10:47 AM

To: DKurtz@kurtzlaw.us

Cc: brayment@kivell.com; Shawn M. Dellegar; trachtenbergm@gtlaw.com; levinsteinm@gtlaw.com; SchlossD@gtlaw.com
Subject: RE: Court

Dana,

At the moment we have not received a copy of the summary judgment motion, or your discovery responses, or
the documents you said were being produced. As a result it is premature for us to comment on precisely what motions
we will be filing and where we will file them. All | know is that you filed a motion for summary judgment, and that
yesterday you suggested istayingT any forensic discovery until the TTAB action is completed. As | told Judge Cox
yesterday, if we choose to file a motion to compel with the Northern District of Illinois, we will advise here whether we
have filed a similar motion in the TTAB, and make clear whether we are asking her for a separate ruling.

As for your suggestion that you will seek a further motion to stay, when we discussed the forensic discovery we
are requesting two weeks ago, you took position that the forensic discovery is not relevant to the TTAB action, and that
it could only be relevant to the district court action. Based on that position, we do not see any basis for you to file a
further motion to stay.

Cameron

Cameron M. Nelson

Shareholder

Greenberg Traurig, LLP | 77 West Wacker Drive | Suite 3100 | Chicago, IL 60601
Tel 312.456.6590 | Fax 312.899.0360 | Cell 708.227.7106

NelsonC@gtlaw.com | www.gtlaw.com

[&1ll GreenbergTraurig



From: Dana Kurtz [mailto:DKurtz@kurtzlaw.us]

Sent: Wednesday, December 02, 2015 10:08 AM

To: Nelson, Cameron (Shid-Chi-IP-Tech)

Cc: brayment@kivell.com; SDellegar@hjklaw.com; Trachtenberg, Marc H. (Shid-Chi-IP-Tech)
Subject: Re: Court

Since the case is stayed except as to the TTAB, you need to file whatever motion you claimed you were going to file in
the TTAB. If you won't agree with that then we will file a motion to stay. It would not be proper to forum shop.

Sent from my iPhone.

Dana L. Kurtz, Esq.

Kurtz Law Offices, Ltd.

32 Blaine Street

Hinsdale, lllinois 60521
Office: 630.323.9444
Facsimile: 630.604.9444
E-mail: dkurtz@kurtzlaw.us

THIS IS A CONFIDENTIAL COMMUNICATION: The preceding e-mail message contains information that is confidential. It is
intended to be conveyed only to the designated recipient(s). If you are not an intended recipient of this message, please
notify the sender at 630.323.9444. Unauthorized use, dissemination, distribution or reproduction of this message is
strictly prohibited.

On Dec 2, 2015, at 10:04 AM, "NelsonC@gtlaw.com" <NelsonC@gtlaw.com> wrote:

Dana,

As has been the case for a very long time now, the federal case is stayed except as to discovery relating
to the cancellation action. Nothing has changed.

Cameron

From: Dana Kurtz [mailto:DKurtz@kurtzlaw.us]

Sent: Wednesday, December 02, 2015 9:56 AM

To: Nelson, Cameron (Shld-Chi-IP-Tech)

Cc: MTrachtenberg@winston.com; Brian Rayment; Shawn M Dellegar
Subject: Re: Court

Cameron,

I think in light of Judge Gettleman's statement in court today that the federal case is stayed, if you are
going to file a motion to compel, you should do so in the TTAB case complying with any meet and confer
requirements.

We talked about filing a motion to stay in the federal case pending ruling on MSJ but I'm not sure that is
necessary in light of Judge Gettleman's statement.



Please let me know today if you disagree.
Thanks.

Dana

Sent from my iPhone.

Dana L. Kurtz, Esq.

Kurtz Law Offices, Ltd.

32 Blaine Street

Hinsdale, lllinois 60521

Office: 630.323.9444

Facsimile: 630.604.9444

E-mail: dkurtz@kurtzlaw.us

THIS IS A CONFIDENTIAL COMMUNICATION: The preceding e-mail message contains information that is
confidential. It is intended to be conveyed only to the designated recipient(s). If you are not an intended
recipient of this message, please notify the sender at 630.323.9444. Unauthorized use, dissemination,
distribution or reproduction of this message is strictly prohibited.

>0n Dec 2, 2015, at 8:13 AM, "NelsonC@gtlaw.com" <NelsonC@gtlaw.com> wrote:
>

> Ok. If you are not there | will ask the Court to pass us until the end of the call.
>

> Cam

> From: Dana Kurtz [mailto:DKurtz@kurtzlaw.us]

> Sent: Wednesday, December 02, 2015 8:01 AM

>To: Nelson, Cameron (Shld-Chi-IP-Tech); Marc H. Trachtenberg
> Subject: Court

>

> | might be a little late this am. Train delay and snow.
>

> Sent from my iPhone.

>

> Dana L. Kurtz, Esq.

> Kurtz Law Offices, Ltd.

> 32 Blaine Street

> Hinsdale, lllinois 60521

> Office: 630.323.9444

> Facsimile: 630.604.9444

> E-mail: dkurtz@kurtzlaw.us

>

> THIS IS A CONFIDENTIAL COMMUNICATION: The preceding e-mail message contains information that
is confidential. It is intended to be conveyed only to the designated recipient(s). If you are not an
intended recipient of this message, please notify the sender at 630.323.9444. Unauthorized use,
dissemination, distribution or reproduction of this message is strictly prohibited.

>

>

> This email has been scanned by the Symantec Email Security.cloud service.




> For more information please visit https://urldefense.proofpoint.com/v2/url?u=http-

3A__ www.symanteccloud.com&d=CwIFAg&c=HZc2iMNQt2jZf4ve 7ThXwXw&r=DcgzEOPQVpcKpQiWtCskn
4wnVMLYnul74FGlg6uvPo8&m=Ve5tpDuq7I5rwWhJ7wVmKem8NCgTCEIm-
QKYDIulRcTo&s=WIiEfBtFRyYic5eDFiikPpn2CvMO60kxakCSUCNKI7Z4&e=

>
>
>
> |f you are not an intended recipient of confidential and privileged information in this email, please
delete it, notify us immediately at postmaster@gtlaw.com, and do not use or disseminate such
information.

>

>

> This email has been scanned by the Symantec Email Security.cloud service.

> For more information please visit https://urldefense.proofpoint.com/v2/url?u=http-

3A_ www.symanteccloud.com&d=CwIFAg&c=HZc2iMNQt2jZf4ve7ThXwXw&r=DcgzEOPQVpcKpQiWtCskn
4wnVMLYnul74FGlg6uvPo8&m=nVb110BjvGyuzhtGvOWAIXs1X1vCNggbEq7WE8077mg&s=c3P90-
4yEDZtQXWEDIkZy301IMYrag8NJbjNswt0_x4&e=

>

This email has been scanned by the Symantec Email Security.cloud service.

For more information please visit https://urldefense.proofpoint.com/v2/url?u=http-

3A__ www.symanteccloud.com&d=CwIFAg&c=HZc2iMNQt2jZf4ve ThXwXw&r=DcgzEOPQVpcKpQiWtCskn
AwnVMLYnul74FGlq6uvPo8&m=nVb110BjvGyuzhtGvOWAIXs1X1vCNggbEq7WE8077mg&s=c3P9o0-
4yEDZtQXWEDIkZy301IJMYrag8NJbjNswt0_x4&e=

This email has been scanned by the Symantec Email Security.cloud service.
For more information please visit http://www.symanteccloud.com

This email has been scanned by the Symantec Email Security.cloud service.
For more information please visit http://www.symanteccloud.com
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

REEF RESIDENCES RESORT Mark: CORAL GARDENS
MANAGEMENT, LTD, a Turks and Caicos Registration No. 3,546,491
limited liability company, Cancellation No. 92059352
Petitioner,
V.

THE PROPRIETORS, STRATA PLAN
NO. 36, a Turks and Caicos corporation,

N N N N N N N N N N N N

Respondent.

RESPONDENT’S OBJECTIONS AND RESPONSES TO PETITIONER’S
FIRST SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS AND THINGS

The Proprietors, Strata Plan No. 36 (Strata or Respondent) by and through its undersigned
attorneys, hereby provides the following responses to Petitioner Reef Residences Resort
Management, Ltd. (Reef Residences or Petitioner) First Set of Requests for Production of
Documents and Things. Each of Strata’s responses to the requests for production is based on
information and documents presently available to Strata after reasonable inquiry. Strata reserves
the right to amend or supplement these responses in the event further information and documents
are discovered. In addition, Strata’s responses are given without prejudice to its rights to
introduce evidence during the testimony period in this opposition proceeding of any
subsequently discovered or unintentionally omitted facts or documents. Strata’s responses are

made for the purpose of this pending proceeding only.



GENERAL OBJECTIONS APPLICABLE TO ALL
RESPONSES TO REQUESTS FOR PRODUCTION

1. Strata’s responses to these requests for production are based on facts currently
known and information available to Strata. Strata reserves the right to supplement its responses
to these requests for production to the extent that further claims and defenses, and any
information or documents supporting same, become available during the pendency of this action.

2. Strata objects generally to Reef Residences’ requests for production and to Reef
Residences’ instructions to the extent they purport to impose a different or greater burden on
Strata in responding than is allowed or required by the Federal Rules of Civil Procedure. To the
extent that Strata is required to respond to Reef Residences’ requests for production, Strata will
answer these requests in accordance with the Federal Rules of Civil Procedure and the
Trademark Manual of Board Procedure.

3. Strata objects to all instructions, definitions and requests to the extent they seek
information not currently in Strata’s possession, custody or control, or refer to persons, entities
or events not known to Strata, on the grounds that such instructions, definitions or requests seek
to require more of Strata than any obligation imposed by law, would subject to Strata to
unreasonable and undue annoyance, oppression, burden and expense, and would seek to impose
upon Strata an obligation to investigate or discover information or documents from third parties
or sources who are equally accessible to Strata. Further, if any request response may be derived
or ascertained from documents in Strata’s possession, Strata will produce such documents for
inspection and copying in response to the specified request in accordance with the Federal Rules

of Civil Procedure.



4. Strata objects to these requests to the extent that they call for information
protected by the attorney-client privilege, the work product doctrine or any other privilege, rule,
or duty of confidentiality that precludes or limits the disclosures of such information or which is
otherwise protected under the Federal Rules of Civil Procedure and the Trademark Manual of
Board Procedure. Strata will not disclose such information, documents, or things in response to
these requests. Inadvertent disclosure of privileged information, documents, or things shall not
waive any privilege, and Strata expressly reserves the right to seek return of any privileged
information, documents, or things that are inadvertently produced.

5. Strata objects to these requests to the extent they seek to impose obligations
regarding the creation of a privilege log not imposed by the Federal Rules of Civil Procedure and
the Trademark Manual of Board Procedure. Strata will produce a privilege log in accordance
with those rules.

6. Strata objects to these requests to the extent that the identification of home
addresses of employees or persons associated with Strata. Any inquires made by Reef
Residences’ attorneys or Petitioners to such persons should be submitted to the undersigned
attorneys for Strata.

7. Strata objects to these requests to the extent that they require Strata to answer for
“any other person or entity acting in concert with Respondent or on behalf of Respondent.”
Strata will respond to these requests to the extent it has knowledge within its possession, custody
or control, or reasonably available to it, in accordance with the Federal Rules of Civil Procedure
and the Trademark Manual of Board Procedure.

8. Strata objects to the term “identify” of a document to the extent that Strata cannot

provide the information requested by producing the document.



9. Strata objects to the term “identify” of natural persons to the extent such
information cannot be reasonably ascertained.

10.  Strata objects to these requests to the extent that they seek information concerning
matters unrelated to the subject matter of this cancellation proceeding on the ground that such
requests are overly broad, unduly burdensome, and seek information that is neither relevant to
the subject matter of this proceeding, nor reasonably calculated to lead to discovery of
admissible evidence.

1. Strata objects to these requests to the extent that they seek information that is
irrelevant and/or unlikely to lead to the discovery of admissible evidence. Strata reserves the
right to request the return of any inadvertently produced non-relevant documents or things.
Moreover, the production of any non-relevant information, documents, or things, whether or not
in response to any discovery requests, is not to be construed as a waiver of a claim of
irrelevancy.”

12. Strata objects to these requests as being facially overbroad and unduly
burdensome to the extent that such requests require Strata to identify all persons, all facts or all
documents generally supporting identified allegations or defenses.

13. Strata objects to these requests as overly broad, unduly burdensome, and beyond
the scope of discovery to the extent that they are not limited in time.

14. Strata objects to the term “Respondent’s Mark” to the extent that it is overbroad
and includes other marks of Strata that are irrelevant to and/or not subject this cancellation
proceeding. Unless otherwise indicated in the answers, “Respondent’s Mark™ is limited to the

CORAL GARDEN mark shown in U.S. Trademark Registration No. 3,546,491.



RESPONSES AND OBJECTIONS TO PRODUCTION REQUESTS

PRODUCTION REQUEST NO. 1: A forensic image of all hard drives in
Charlotte Athy’s laptop containing Meeting Minutes, or any documents relating or referring to a
Meeting or Meeting Minutes, such image to be taken by a forensic vendor selected by Petitioner.
RESPONSE TO PRODUCTION REQUEST NO. 1: Strata objects to this request to the
extent it is overbroad, unduly burdensome, and beyond the scope of discovery in that it seeks “all
hard drives” (emphasis added), which would include documents that are neither relevant nor
reasonably calculated to lead to the discovery of admissible evidence. Strata additionally objects
to this request to the extent it seeks information and documents subject to attorney-client
privilege, work product doctrine, and/or other applicable privilege. Further, Strata objects to this
request on the basis that it is facially overly broad, unduly burdensome, and amounts to a fishing
expedition to the extent it is not limited in time and includes “a Meeting” and Meeting Minutes
that are irrelevant to the subject matter of this cancellation proceeding. Strata further objects to
this request as being irrelevant and not reasonably calculated to lead to the discovery of
admissible evidence concerning the fraud complained of by Reef Residences in its Notice of
Opposition. Moreover, to the extent that this request seeks the production of meeting minutes
for the entire operations of Strata, Strata objects to the request as overly broad and on grounds of
relevance. Subject to the and without waving the General Objections or the objection herein,
responsive copies of Meeting Minutes kept in the ordinary course of Strata’s business have been

produced in connection with pursuant to Rule 34(b)(2)(E)(1).

PRODUCTION REQUEST NO. 2: A forensic image of Charlotte Athy’s
external hard drive(s) containing Meeting Minutes, or any documents relating or referring to a

Meeting or Meeting Minutes, such image to be taken by a forensic vendor selected by Petitioner.



RESPONSE TO PRODUCTION REQUEST NO. 2: Strata objects to this request to the
extent it is overbroad, unduly burdensome, and beyond the scope of discovery in that it seeks
“any documents relating or referring to a Meeting or Meeting Minutes” (emphasis added), which
would include documents that are neither relevant nor reasonably calculated to lead to the
discovery of admissible evidence. Strata additionally objects to this request to the extent it seeks
information and documents subject to attorney-client privilege, work product doctrine, and/or
other applicable privilege. Further, Strata objects to this request on the basis that it is facially
overly broad, unduly burdensome, and amounts to a fishing expedition to the extent it is not
limited in time and includes “a Meeting” and Meeting Minutes that are irrelevant to the subject
matter of this cancellation proceeding. Strata further objects to this request as being irrelevant
and not reasonably calculated to lead to the discovery of admissible evidence concerning the
fraud complained of by Reef Residences in its Notice of Opposition. Moreover, to the extent
that this request seeks the production of meeting minutes for the entire operations of Strata,
Strata objects to the request as overly broad and on grounds of relevance. Subject to the and
without waving the General Objections or the objection herein, responsive copies of Meeting

Minutes kept in the ordinary course of Strata’s business have been produced pursuant to Rule

34(b)(2)(E)().

PRODUCTION REQUEST NO. 3: Electronic, forensically preserved copies of
all of Meeting Minutes, including all versions of those meeting minutes, partial and deleted files
containing meeting minutes, file fragments containing meeting minutes, and emails (whether

deleted or not) discussing or attaching meeting minutes.



RESPONSE TO PRODUCTION REQUEST NO. 3: Strata objects to this request to the
extent it is overbroad, unduly burdensome, and beyond the scope of discovery in that it seeks “all
of Meeting Minutes”, including all versions of those meeting minutes” (emphasis added), which
would include documents that are neither relevant nor reasonably calculated to lead to the
discovery of admissible evidence. Strata additionally objects to this request to the extent it seeks
information and documents subject to attorney-client privilege, work product doctrine, and/or
other applicable privilege. Further, Strata objects to this request on the basis that it is facially
overly broad, unduly burdensome, and amounts to a fishing expedition to the extent it is not
limited in time and includes Meeting Minutes that are irrelevant to the subject matter of this
cancellation proceeding. Strata further objects to this request as being irrelevant and not
reasonably calculated to lead to the discovery of admissible evidence concerning the fraud
complained of by Reef Residences in its Notice of Opposition. Moreover, to the extent that this
request seeks the production of meeting minutes for the entire operations of Strata, Strata objects
to the request as overly broad and on grounds of relevance. Subject to the and without waving
the General Objections or the objection herein, responsive copies of Meeting Minutes kept in the

ordinary course of Strata’s business have been produced pursuant to Rule 34(b)(2)(E)(i).

PRODUCTION REQUEST NO. 4: All emails relating to or reflecting Meeting
Minutes.
RESPONSE TO PRODUCTION REQUEST NO. 4: Strata objects to this request to the
extent it is overbroad, unduly burdensome, and beyond the scope of discovery in that it seeks “all
emails” (emphasis added), which would include documents that are neither relevant nor

reasonably calculated to lead to the discovery of admissible evidence. Strata additionally objects



to this request to the extent it seeks information and documents subject to attorney-client
privilege, work product doctrine, and/or other applicable privilege. Further, Strata objects to this
request on the basis that it is facially overly broad, unduly burdensome, and amounts to a fishing
expedition to the extent it is not limited in time and includes Meeting Minutes that are irrelevant
to the subject matter of this cancellation proceeding. Strata further objects to this request as
being irrelevant and not reasonably calculated to lead to the discovery of admissible evidence
concerning the fraud complained of by Reef Residences in its Notice of Opposition. Moreover,
to the extent that this request seeks the production of meeting minutes for the entire operations of
Strata, Strata objects to the request as overly broad and on grounds of relevance. Subject to the
and without waving the General Objections or the objection herein, responsive copies of emails
and Meeting Minutes kept in the ordinary course of Strata’s business have been produced

pursuant to Rule 34(b)(2)(E)(1).

Date: November 27, 2015 Respectfully submitted,

[Shawn M. Dellegar/

Shawn M. Dellegar
sdellegar@hjklaw.com

HEAD, JOHNSON & KACHIGIAN, P.C.

228 West 17th Place

Tulsa, Oklahoma 74119

Telephone: 918-587-2000

Attorneys for Respondent
The Proprietors, Strata No. 36


mailto:sdellegar@hjklaw.com

CERTIFICATE OF SERVICE

I hereby certify that on this 27th day of November, 2015, a true and correct copy of the
foregoing was sent via first class mail to:

Marc H. Trachtenberg

Cameron M. Nelson
GREENBERG TRAURIG, LLP
77 West Wacker Drive, Suite 3100
Chicago, Illinois 60601

[Shawn M. Dellegar/
Shawn M. Dellegar




Exhibit G



WIPO

ARBITRATION WORLD
AND INTELLECTUAL PROPERTY
MEDIATION CENTER ORGANIZATION

ADMINISTRATIVE PANEL DECISION

The Proprietors of Strata Plan No. 36, A Turks and Caicos Corporation v.
Gift2Gift Corp.

Case No. D2010-2180

1. The Parties

The Complainant is The Proprietors of Strata Plan No. 36, A Turks and Caicos Corporation, Turks & Caicos
Islands, Overseas Territory of the United Kingdom of Great Britain and Northern Ireland, represented by
Jenkins Marzban Logan LLP, Canada.

The Respondent is Gift2Gift Corp., Vancouver, British Columbia, Canada, represented by John Berryhill,
United States of America.

2. The Domain Name and Registrar

The disputed domain name <coralgardens.com> is registered with DomainPeople, Inc. (the "Registrar”).

3. Procedural History

The Complaint was filed with the WIPO Arbitration and Mediation Center (the “Center”) on

December 14, 2010. On December 15 and 17, 2010, the Center transmitted by email to DomainPeople, Inc.
a request for registrar verification in connection with the disputed domain name. On December 17, 2010, the
Registrar transmitted by email to the Center its verification response confirming that:

(a) the disputed domain name is registered with it;

(b) the Respondent is listed as the registrant and providing the contact details; and

(¢)  English is the language of the registration agreement.

The Center verified that the Complaint satisfied the formal requirements of the Uniform Domain Name
Dispute Resolution Policy (the “Policy” or “UDRP"), the Rules for Uniform Domain Name Dispute Resolution
Policy (the “Rules”), and the WIPO Supplemental Rules for Uniform Domain Name Dispute Resolution Policy

(the “Supplemental Rules").

In accordance with the Rules, paragraphs 2(a) and 4(a), the Center formally notified the Respondent of the
CHI 64791956v1
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Complaint, and the proceedings commenced December 22, 2010. In accordance with the Rules, paragraph
5(a), the due date for Response January 11, 2011. The Response was received by the Center on
January 12, 2011, '

The Center appointed Warwick A. Rothnie, Antony Gold and Frederick M. Abbott as panelists in this matter
on February 11, 2011. The Panel finds that it was properly constituted. Each member of the Panel has
submitted the Statement of Acceptance and Declaration of Impartiality and Independence, as required by the
Center to ensure compliance with the Rules, paragraph 7.

On January 18, 2011, the Complainant submitted an unsolicited supplemental filing.
On February 12, 2011, the Respondent submitted an unsolicited supplemental filing.

On February 18, 2011, the Complainant submitted a second unsolicited supplemental filing.

4. Factual Background

The Complainant is a body corporate administering the strata plan for a condominium (which appears to be
largely a holiday resort in the exotic, tropical West Indies) known as "Coral Gardens" or “Coral Gardens
Resort”.

The disputed domain name was originally registered on June 30, 1998 by “Coral Gardens”. The precise
legal entity which registered the disputed domain name is unclear, but it is clear that it was registered by
either a member of the Karnehm family or one of their corporate vehicles.

Around the same time as the disputed domain name was first registered, the Karnehm family began
developing a tract of land on Grace Bay Beach in the Turks and Caicos Islands, as a condominium resort
adjacent to a reef known as the coral gardens. At that time, the Karnehms subdivided land comprising the
resort by registration of Strata Plan No. 36 and the Complainant came into existence to administer that.

Following registration of the strata plan, units were sold to the public and the purchasers became
shareholders or members of the Complainant. The Karnehm family maintain ownership of some units in the
resort, apparently being the largest owner, but not a majority owner.

In 2001, the Karnehm family incorporated White House Condominium Management Ltd as the holiday and
rental manager for the resort.

From registration of the disputed domain name until 2005, the disputed domain name resolved to a website
promoting the Coral Gardens resort only.

Disputes developed between the Karnehms and White House Condominium Management Ltd, on the one
hand, and the other shareholders in the Complainant in 2005.

The precise chronological order is not entirely clear from the documents, but there appear to have been two
key developments.

The Karnehms began developing and promoting a new resort, initially described as “Coral Gardens Villas —
Phase 3 Development” adjacent to the Coral Gardens resort. It was a separate development from and not
part of Strata Plan No. 36. Very early on it became known as the "Reef Residences Resort”. White House
Condominium Management Ltd was also engaged to manage rental of units at the Reef Residences.

Around this time, the use of the disputed domain name changed to promote, or promote also,
accommodation at the Reef Residences Resort.
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In March 2005, the Complainant's "predecessor" applied to register the Turks and Caicos Islands trade mark.
White House Condominium Management Ltd opposed registration of that trademark in April 2005. In May
2005, White House Condominium Management Ltd changed its name to Coral Gardens Resort Management
Ltd. Ultimately, the Court of Appeal for the Turks and Caicos Islands rejected the opposition and upheld
registration of "Coral Gardens” in respect of condominium complex services in the Complainant's name in
August 2007. This registered trademark, No. 13,879 is still valid and subsisting.

In 20086, the members of the Complainant, by majority, voted to terminate the appointment of White House
Condominium Management Ltd (now known as Coral Gardens Resort Management Ltd) as manager of the
Complainant's resort. This is said to have occurred in February 2006, on 90 days' notice; although actual
transfer did not take place until September 2006.

On December 16, 2008, the Complainant secured registration in the United States of America ("USA”) of
Trademark No. 3,546,491 “Coral Gardens” in respect of real estate management services in International
Class 36 and providing temporary lodging services in International Class 43.

Requests had been made for the transfer of the disputed domain name to the Complainant in 2005 and 2006
and following the Court of Appeal decision. These were rejected. Following registration of the trademark in
the USA, a formal letter of demand seeking transfer was sent on January 13, 2009. That demand was also
unsuccessful.

On May 3, 2009, the registration of the disputed domain name was transferred to the Respondent using a
different, non-US based registrar. It is not contentious between the parties that this was done, on legal
advice, to avoid the courts in the USA having jurisdiction. The administrative contact for the disputed domain
name following transfer is a member of the Karnehm family. Her husband is the Chief Operating Officer of
the Respondent.

On May 15, 2009, the Complainant brought proceedings in the US Federal Court, amongst other things,
seeking transfer of the disputed domain name. These proceedings were summarily dismissed for want of

personal jurisdiction over the named respondents.

On October 1, 2010, the Complainant applied to register its trademark in Canada. That application is still
pending.

The disputed domain name continues to resolve to a website which promotes holiday and rental
accommodation at both the Coral Gardens Resort and the Reef Residences Resort.

5. Discussion and Findings

For the Complaint to succeed, under paragraph 4(a) of the Policy, the Complainant must prove that:

0] the disputed domain name is identical or confusingly similar to a trademark or service mark in which
the Complainant has rights; and

(i)  the Respondent has no rights or legitimate interests in respect of the disputed domain name; and

(i)  the disputed domain name was registered in bad faith and is being used in bad faith.

Paragraph 15(a) of the Rules directs the Panel to decide the complaint on the basis of the statements and
documents submitted and in accordance with the Policy, these Rules and any rules and principles of law that

it deems applicable.

Before turning to the substantive issues, however, there are a number of procedural issues that must be
CHI 64791956v1
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resolved.
Supplemental filings

First, both parties have sought to file unsolicited supplemental filings.

The Rules provide for a Complaint and a Response. By paragraph 12 of the Rules, the Panel may request
in its sole discretion further statements or documents from either party. Otherwise, the admission of
unsolicited filings is in the discretion of the Panel, bearing in mind its obligation to treat the parties equally
and to give them a fair opportunity to present their respective cases. It is also important to bear in mind that
as a matter of practice proceedings are conducted on the papers and an important object of the Policy is to
ensure that proceedings are conducted with due expedition.

The Complainant’s first supplemental filing essentially draws attention to factual errors made in the
Response. Having regard to that nature of this material and the objects of the Policy, the Panel admits this
filing.

The Respondent’s supplemental filing falls into two broad parts. The first part addresses the factual errors
pointed out in the Complainant’s first supplemental filing and consistently with the Panel's approach to the
Complainant’s first supplemental filing is also admitted. The second part seeks to put in issue the
Complainant’s standing to bring the Complaint. The detail of this part is not by way of reply and should have
been dealt with in the Response. Accordingly, the Panel would ordinarily not admit it. For the reasons
discussed below, however, it would not have altered the Panel's views if it were admitted.

The Presiding Panelist has read the Complainant's second supplemental filing. Its content is fairly
characterized in its second paragraph:

“This matter was addressed in the Complaint, and the Complainant in this submission seeks only to
bring to the panel’s attention the relevant parts of the Complaint.”

Having regard to the nature of this second supplemental filing, it is excluded.
Complainant’s standing

In its supplemental filing, the Respondent seeks to challenge the Complainant’s standing to bring the
Complaint. In support of that challenge, it has filed (1) an opinion of a Mr Brian Trowbridge who is described
as “an attorney licensed in Turks and Caicos” and (2) a copy of the Turks and Caicos Strata Title Ordinance.

The Panel notes that, in the trademark opposition proceedings referred to above, the Court of Appeal ruled
that it was perfectly proper for the Complainant to be registered as the owner of the trademark under Turks
and Caicos law. The Panel is not prepared to go behind the ruling of the Court of Appeal. Accordingly, this
challenge to the Complainant’s standing is rejected.

Joinder of additional respondents

The Response seeks to join various members of the Karnehm family and one of their companies, the
unsuccessful opponent to the registration of the Complainant’s trademark in the Turks and Caicos Islands, to
the proceeding.

As noted above, it was originally registered to “Coral Gardens” through Network Solutions Inc. in 1998 when
domain names in the .com gTLD could be registered only through Network Solutions Inc. Following receipt
of the Complainant’s letter of demand in January 2009, the Karnehm family received advice that the domain
name should be transferred to a registrar located outside the United States of America so that they would not
be exposed to personal jurisdiction in US federal courts.

Following that advice, Leanne Karnehm instructed her husband to arrange the transfer. Ms Karnehm'’s
CHI 64791956v1
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husband is the Chief Operating Officer of the Respondent Gift2Gift Ltd. Apparently, he used that company's
account with the domain name registrar it uses to effect the transfer. The transfer was effected on May 3,
2009, slightly less than two weeks before the Complainant commenced its ultimately unsuccessful
proceedings in a US Federal Court. (The Response inaccurately states that transfer occurred after dismissal
of the proceedings in the US Federal Court). According to the Response, the registration in the
Respondent’'s name was an accident of convenience. Even so, Ms Karnehm was designated as the
administrative, technical and billing contacts. The way in which the disputed domain name has been used
since the transfer has not changed from the way it was used immediately before the transfer.

The Response contends that the "Karnehm interests” are the true, beneficial “owners” of the disputed
domain name or, alternatively, that Gift2Gift Ltd is the licensor of the disputed domain name to the “Karnehm
interests” within the meaning of paragraph 3.7.7.3 of the ICANN Registrar Accreditation Agreement.

Paragraph 1 of the Rules defines the respondent to a complaint as “the holder of a domain-name registration
against which a complaint is initiated.”

No other rules formally permit joinder of additional respondents. The Panel notes, however, that paragraphs
3(c) and 10(e) of the Rules have been interpreted by panels as permitting in some cases the joinder of
disputes about multiple domain names registered in the names of different formal respondents. See e.g.
Speedo Holdings B.V. v. Programmer, Miss Kathy Beckerson, John Smitt, Matthew Simmons, WIPO Case
No. D2010-0281 and PHE, Inc. v. Aisha Haider, WIPO Case No. D2007-0992.

The Panel also notes that other panels have been able to address the substantive arguments that the
Respondent(s) wish to run in this case under considerations of registration and use in bad faith. See e.g.
ehotel AG v. Network Technologies Polska Jasinski Lutoborski Sp.J., WIPO Case No. D2009-0785 at [6.22]-
[6.23], Eastman Sporto Group LLC v. Jim and Kenny, WIPO Case No. D2009-1688 and Intelligen LLC v.
Converg Media LLC, WIPQ Case No. D2010-0246.

The rule laid down in paragraph 1 of the Rules provides a generally clear and testable standard.

The Registrar has confirmed that Gift2Gift is the Registrant of the disputed domain name. Thus, itis
correctly identifed as the Respondent in this proceeding. Normally, the Panel would only take into account
the position of the Registrant when considering (in particular) the question of whether the disputed domain
name has been registered and used in bad faith. However, in the light of the facts and matters outlined
below, the Panel has concluded that it is also appropriate to have regard to what the Respondent has termed
"the Karnehm interests" when it considers this issue.

A. Identical or Confusingly Similar

There are two parts to this inquiry: the Complainant must demonstrate that it has rights in a trademark and,
if so, the disputed domain name must be shown to be identical or confusingly similar to the trademark.

The Complainant has clearly established ownership of registered trademarks (1) in Turks and Caicos Islands
and (2) the USA. The former was registered on August 14, 2007 and the latter on December 16, 2008.

As it is merely an inchoate right, however, the Panel does not take into account the pending Canadian
trademark application filed on October 1, 2010.

The addition of the gTLD to the disputed domain name can be disregarded for the purposes of this inquiry as
it is a functional requirement of the domain name system. See for example, Telsfra Corporation Limited v.
Ozurls, WIPO Case No. D2001-0046; Ticketmaster Corporation v. DiscoverNet, Inc., WIPO Case No.
D2001-0252; Microsoft Corporation v. J. Holiday Co., WIPO Case No. D2000-1493.

The disputed domain name is (disregarding the gTLD) therefore identical to the Complainant’s proved rights.
Moreover, there is evidence of confusion in fact. The Complainant has submitted evidence of several
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complaints from consumers who booked accommodation through the website at the disputed domain name
thinking they would be staying at the Coral Gardens Resort when their rooms were in fact at the Reef
Residences resort. In addition, the publisher of the Fodor guide has rejected the Complainant’s listing as a
result of the confusion.

Accordingly, the Panel finds the first ground proved.
B. Rights or Legitimate Interests

The second requirement that the Complainant must prove is that the Respondent has no rights or legitimate
interests in the disputed domain name.

In view of the Panel’s determination in favor of Respondent on the element of bad faith, as indicated under
the following heading,the Panel need not and therefore does not address the element of rights or legitimate
interests.

C. Registered and Used in Bad Faith

Under the third requirement of the Policy, the Complainant must establish that the disputed domain name
has been both registered and used in bad faith by the Respondent.

The Complainant contends that the transfer of the disputed domain name to Gift2Gift Ltd in May 2009
constituted a re-registration which was in bad faith as it was in defiance of, and with knowledge of, the
Complainant’s rights. Broadly, the Response seeks to counter this argument by joinder of the persons it
says are the true owners of the disputed domain name or its contention that the transfer is akin to changes in
the register to correct typographical errors or deal with matters such as a change of address or formal
corporate name.

The Panel notes that earlier panels have recognized some qualifications on the usual rule that a transfer of
registration counts as a re-registration as a result of which it may be appropriate to assess whether or not
there has been a registration in bad faith earlier than the date of transfer. There has been, or may have
been, different reasons advanced by different panels to reach this conclusion. So for example, the learned
panelist (and member of the present Panel) in Intelligen LLC v. Converg Media LLC, WIPO Case No.
D2010-0246 considered that a transfer between commonly controlled entities might be a case for
qualification. The learned panelist in ehotel AG v. Network Technologies Polska Jasinski Lutoborski Sp.J.,
WIPO Case No. D2009-0785 considered that a transfer between commonly controlled entities could still give
rise to a finding of bad faith, but appears to have considered that at least some cases where the use after
transfer continued as it had been before transfer would not attract the usual rule. In both cases, the
panelists found bad faith.

In this proceeding, it is clear on the record that use of the disputed domain name following transfer to
Gift2Gift Ltd continued in the same way as it had for several years before the transfer. Also, Ms Leanne
Karnehm was the administrative, technical and billing contact. In these circumstances, the Panel finds that
the transfer was simply a continuation of the prior user. Accordingly, in the circumstances of this case, the
characterization of the registration of the disputed domain name falls to be determined when the Karnehm
family’s interests originally registered the disputed domain name.

When the Karnehm family's interests registered the disputed domain name, it could not be said it was in bad
faith. In fact, it appears from the record in this case that there was no use that might be considered in bad
faith for something in the order of seven years after registration when the Karnehm family’s company began
using the disputed domain name to promote their (then) new, unrelated development, the Reef Residences
Resort.

Some panels have found that a registration which was initially in good faith could be deemed to have been in
bad faith by reason of subsequent conduct. Examples where that has been found to occur include cases
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where distributors were able to register a domain name incorporating their supplier’s trademark but have
refused to relinquish it when their distributorship terminated or where web designers or hosts have registered
domain names on behalf of customers. The learned panelist in Greyson International, Inc. v. William Loncar,
WIPO Case No. D2003-0805 explained the rationale of those cases as:

“the rationale of the panel decisions cited in the preceding paragraph appears to be as follows: The
domain name was registered by the distributor/web designer for the distributor/web designer's use
under certain conditions or for certain discrete purposes. If the conditions no longer obtain or the use
exceeds the specified purposes, registration in bad faith may be inferred, because the complained-of
use (e. g., use after the distributor has been terminated or after the web designer has completed its
specified tasks), if contemplated by the parties at the time of the registration[13] would have been bad
faith.”

See e.g. UVA Solar GmbH & Co Kg v. Mads Kragh, WIPO Case No. D2001-0373; R&M ltalia SpA, Tycon
Technoglass Sri v. EnQuip Technologies Group, Inc., WIPO Case No. D2007-1477.

In the end, however, consistent with decisions of the learned panelists in Greyson International above,
Finlandia-Uistin Oy v. Juha P. Raatikainen, WIPO Case No. D2007-0570 and SPECS Surface Nano Analysis
GmbH v. Rickmer Kose / Domain Name Administrator, PrivacyProtect.org, WIPO Case No. D2010-1173, for
the reasons they give, what must be tested is the registrant’s intentions at the time of actual registration.
Given the sharpness of the debate when the Policy was adopted over whether paragraph 4(a)(iii) should be
expressed to operate conjunctively or disjunctively, allowing subsequent conduct to override actual intentions
at the time of registration, as opposed to providing an inference about what those intentions were, would
appear impermissible.

Accordingly, the Panel finds that the disputed domain name was not registered in bad faith.

6. Decision

For all the foregoing reasons, the Complaint is denied.

Warwick A. Rothnie
Presiding Panelist

Antony Gold
Panelist

Frederick M. Abbott
Panelist
Dated. February 25, 2011

CHI 64791956v1



Exhibit H



Case: 1:13-cv-08669 Document #: 37 Filed: 04/22/14 Page 1 of 14 PagelD #:276

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

THE PROPRIETORS OF STRATA )
PLAN NO. 36, a Turks and Caicos )
Corporation, )
Plaintiff ; Casel:13-cv-8669
)
V. )
)
CORALGARDENS.COM (Internet ) Judge Robert Gettleman
Domain Name), )
Defendant — In Rem. : )

ANSWER AND AFFIRMATIVE DEFENSES BY DEFENDANT
CORALGARDENS.COM TO PLAINTI FF'S SECOND AMENDED COMPLAINT

Defendant CORALGARDENS.COM (“Coral Gard&, by its attorneys, for its answer
and affirmative defenses to Plaintiff’'s Secakhmiended Complaint, hereby answers as follows:

JURISDICTION AND VENUE

1. This action arises under the Anticybguatting ConsumeProtection Act (15
U.S.C. § 1125(d)). Accordingly, this Court has federal question jatisd over the subject
matter of this action pursuant to 28 U.S.C. § 18B8(enue in this district is proper under 28
U.S.C. 8§ 1391(b) and 13.S.C. § 1125(d)(2)(C)(i).

ANSWER: To the extent that the allegations Raragraph 1 contaiconclusions of
law, no response is required. Te extent that a responserégjuired, Coral Gardens does not
contest that this Court has subject matter jurigzhcor that venue is appropriate in the United
States District Court for the Northern District of lllinois, Eastern Division, based on Plaintiff’s
allegations.

PARTIES
2. Coralgardens.com (“Domain Name”) is a domain name registered with

DomainPeople, Inc., as registrar, by Whoispctdr, Inc., the registrant company, with an
address of 100 North Riverside, Suite 800, in Chicago, lllinois.
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ANSWER: Coral Gardens admits the allegations in Paragraph 2, except denies that the
Coral Gardens domain name is registerbd Whoisprotector, Inc. and denies that
Whoisprotector, Inc. is the “registrant comgd with respect to th Coral Gardens domain
name.

3. The Proprietors of Strata Plan No. 3@I@intiff” or “Strata”) is a Turks and
Caicos corporation with its principal place bifisiness in Providenciales, Turks and Caicos
Islands, British West Indies.

ANSWER: Coral Gardens is without knowledge or information sufficient to form a
belief as to the truth of the allegationgHaragraph 3, and therefore denies the same.

4, The use of and control over the Corattgars.com Domain Name has been by and
through Reef Residences Resort Managemdrt., formerly Coral Gardens Resort
Management, Ltd., a Turks and Caicos corporationl the family that owns it and directs its
actions, Ron Karnehm, Beverly Karnehm amhne Karnehm, all Canadian residents.

ANSWER: Coral Gardens admits the allegatiom®aragraph 4, except denies that
Ron and Beverly Karnehm aresirgents of Canada. Answerifigrther, Ron and Beverly
Karnehm are residents of Turks and Caicos.

BACKGROUND

5. Plaintiff, The Proprietors of Strata Pl&o. 36, is a statutory body corporate that
has all the powers, rights and duties of a cargp#t is comprised of #& owners of individual
condominium units and is engaged in runningpadominium project in Providenciales, Turks
and Caicos Islands, which has since its incepgiieen known as “Coral Gardens” or the “Coral
Gardens Resort.”

ANSWER: Coral Gardens denies the allegations in the first sentence of Paragraph 5.
Coral Gardens admits the allegationshie second sentence of Paragraph 5.

6. Ron Karnehm is the original developer ‘@3oral Gardens” and the beneficial
owner of Reef Residences Resort Managemeétd., a corporation which, prior to the
commencement of trademark litigation concerning the “Coral Gardens” mark, was known as
Coral Gardens Resort Management, Ltdnd abefore that White House Condominium
Management, Ltd. (“Reef”). Prior toeing voted out of control dhe Strata by a majority of the
owners, he managed and controlled the Stratava$eassisted in his efts by his wife, Beverly
Karnehm and his daughter, Leanne Kdmm (collectively the “Karnehms”).
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ANSWER: Coral Gardens admits that Ron Kealnm is the original developer of
properties in the Turks and Caidstands that have been or arereatly referred to in whole or
in part as “Coral Gardens.” Coral Gardens admits that the Karnehms are the beneficial owners
of Reef Residences Resort Managemenmt,, wthich was formerly known as Coral Gardens
Resort Management, Ltd., and White Housa@minium Management, Ltd. Coral Gardens

denies the remaining allegations in Paragraph 6

7. Plaintiff, through one of its owners, applied for a trademark in the Turks and
Caicos Islands for the mark “Coral Gardens.” Ron Karnehm and Reef challenged that patent in
the courts of the Turks and Caicos, which litigation resulted in a final order by the Court of

Appeals for the Turks and Caicos Island on August 14, 2007, awarding the “Coral Gardens”
trademark to Plaintiff.

ANSWER: Coral Gardens is without knowledge or information sufficient to form a
belief as to the truth of the allegationdHaragraph 7, and therefore denies the same.

8. Plaintiff has also been issued ademark for “Coral Galens” by the United
States Patent and Trademark Office on December 16, 2008.

ANSWER: Coral Gardens admits that a stard character service mark, CORAL
GARDENS, was issued by the U.S. Paterd arademark Office on December 16, 2008 listing
“The Proprietors, Strata Plan No. 36 CORPXORON TURKS/CAICOS 1S.” as the owner.
Answering further, Coral Gardens avers thattthdemark registration isvalid and should not
have been issued by the U.S. Patent and Trade®iffice. Coral Gardens denies the remaining
allegations in Paragraph 8.

9. The “Coral Gardens” Trademarks have basad with regard to the condominium

units and common property located within the Coral Gardens condominium complex in
Providenciales.

ANSWER: Plaintiffs admit that a design mhka containing the elements “Coral
Gardens,” which was designed by members of theétan family and registered as trademarks
in Turks and Caicos in May 1998 in the name of Coral Gardens Resort Management Corp. Ltd.,
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is currently or has been displayed at one orenod the properties developed by Ron Karnehm in
the Turks and Caicos Islands. Coral Gardensedethie remaining allegations in Paragraph 9.

10. As a result of the foregoing, each tife “Coral Gardens” Trademarks has
developed and now possesses secondary astinative meaning with regard to the
condominium complex at Coral Gardens.

ANSWER: Coral Gardens denies thfbegations in Paragraph 10.

11. The Karnehms, through Reef and other entities, have registered or caused to be
registered, and have utilizethe domain name “coralgardens.com” (“Domain Name”) to
advertise and operate condominiwmits in locations other thaat the Coral Gardens Resort,
thereby infringing the Trademarks of the plaintfhe Domain Name was initially registered by
the Karnehms when they controlled the plaintifa&t corporation and uséide Domain Name in
relation to the operain of the plaintiff.

ANSWER: Coral Gardens admits that the domain name <coralgardens.com> was
registered by the Karnehms in 1998 for the purpdggomoting resort magement services in
the Turks and Caicos Islands provided by thenkbms and companies owned by the Karnehms.
Coral Gardens denies the remaining allegations in Paragraph 11.

12. The Coral Gardens mark is a mark that is distinctive and was distinctive at the
time of registration of the “colgardens.com” domain name. §¥icoralgardens.com” domain
name is identical or confusingly similar to thedi@l Gardens” marks. Therefore, the registration
and use of the Domain Name is in violatior(@f1)(A)(ii)(), (II) and (Ill) of the Lanham Act.

ANSWER: To the extent that the allegatioimsParagraph 12 coain conclusions of
law, no response is required. To the extentadha&sponse is required, Coral Gardens denies the
allegations in Paragraph 12.

13. After obtaining its US Trademark, plaiii made demand upon the Karnehm and
Reef for an assignment of the coralgardeara.domain name, as well as any other domain
names that including the “Coral Gardens” name. In a letter from the United States based
Attorneys for the Strata, Kivell, Rayment aRchncis P.C., sent January 13, 2009, to Mr. Ron
Karnehm and the companies controlled by hinhg “Letter of Demand”) the Strata’s Attorneys
provided Mr. Karnehm with copies of the S&a Turks & Caicos rad US Trademarks, and
requested that the domain name be transferrdfietdStrata consistent with Uniform Dispute
Resolution Procedures and the Lanham Act.
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ANSWER: Coral Gardens is without knowledge or information sufficient to form a
belief as to the truth of the allegationsHaragraph 19, and therefore denies the same.

14. The Domain Name was originally retgred by the Karnehms with Network
Solutions in Hendon, Virginia, USA in 1998. Itmnained registered in Virginia until May 3,
2009. To the best of the Plaintiffs knowledgeeanne Karnehm'’s husband, Jamie Kitson
(jkitson@photogiftcard.com) was listed as thenaustrative contact and Beverly Karnehm was
listed as the owner of the Domain Name.

ANSWER: Coral Gardens admits that the domain name <coralgardens.com> was
registered by the Karnehms 18998 and that the oiiigal registrar for the Coral Gardens domain
name was Network Solutions, Inc., which, at tinee, was the only domain name registrar for
domain names ending in a <.com> extensi@uoral Gardens admits that, at one point in time
Jamie Kitson was listed as administrative confactthe <coralgardens.com> domain name.
Coral Gardens denies the remaining allegations in Paragraph 14.

15. The Strata commenced proceedingsaiagt various parties including Ron
Karnehm, on May 15, 2009 in the District Cowf Virginia for trademark violation and
infringement amongst other grounds of claim aondght an order transferring the rights in the
domain name coralgardens.com to the Stestatrademark owner (“the Virginia Lawsuit”).
Beverly Karnehm and Leanne Karnehm were addedefendants in the Virginia Lawsuit in an
amended complaint filed July 31, 2009.

ANSWER: Coral Gardens admits that Plaintiff filed an action in the Eastern District
of Virginia (Case No. 1:09-¢850 (AJT-TRJ)) naming Coral Gaeds Resort Management, Ltd.,
and Beverly, Leanne and Ron Karnehm as ri¢dats, which was dismissed by the Court for
lack of personal jurisdiction. Cdr&ardens avers that the pleadirfigesd in thataction speak for
themselves. Coral Gardens deniesréteaining allegations in Paragraph 15.

16. Prior to the commencement of the VirginLawsuit, the Karnehms learned that
the Plaintiff's executive committee had approvedftleg on the Virginia Lawsuit. In a classic
example of cyber flight, the Karnehms transfdrtke Domain Name from Virginia to Canada
just prior to the filing of the Virginia Lawsuit. The domain name was transferred by the
Karnehms to A Gift2Gift Corp, a Canadian comuawn with its principal place of business in
Vancouver, Canada. Leanne Karnehm was idedtiby the Registrar as the Administrative
Contact. Gift2Gift Corp, a corporation wittvhom Leanne Karnehm's husband worked,
permitted the Karnehms to continue to utilize thomain Name after the transfer in the same
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manner in which the domain was used prior to the transfer, with no material changes to the
content of the site. To the basdtthe Strata’s knowledge, Gift2&iCorp did not make any use of
the coralgardens.com Domain Name to promote its own business interests.

ANSWER: Coral Gardens admits that the organization Gift2Gift Corp has never made
use of the <coralgardens.com> domain name,ttigae were no materiahanges to the website
content or use of the <coralgardens.com> domaime after the transfer, and that since its
original date of registration, ¢h<coralgardens.com> domain nahas been continuously owned
by and for the beneficial use of the Karnehamsl businesses owned by the Karnehms. Coral
Gardens admits that at various points inetisince 2009, including presently, Leanne Karnehm
has been identified as the administrative contact for the Coral Gardens domain name in the
registration records. Coral Gardens detiiesremaining allegations in Paragraph 16.

17. The Virginia Lawsuit was defended by all defendants therein solely on the
grounds that the Court lacked personal sgigtion over the defendants and Forum Non
Conveniens. The decision of the District CourtMafginia to dismiss the Virginia Lawsuit for
lack of personal jurisdiction was made ontéber 16, 2009 after a hearing on September 25,
2009, based upon the fact that the Domain Namebbad transferred outsidiee jurisdiction of
the court and the courtdinot have jurisdiction.

ANSWER: Coral Gardens admits that the Virginia Lawsuit was dismissed by the
United States District Court foréhEastern District o¥/irginia for lack of personal jurisdiction.
Coral Gardens avers that the Court’'s publisheemorandum opinion granting the defendants’
motion to dismiss speaks for itself. Coral Gardens denies the remaining allegations in Paragraph
17.

18. The plaintiff attempted to enforce itghts in Canada before WIPO, the World
Intellectual Property Organizatioand initiated a dispute restibn before that organization.
However, that organization focuses solely om igsue of whether or not the domain name was
initially registered fraudulently, not on whethi¢ belonged to someone other than the initial
registrant since its registration. WIPO found thiaice the initial registration was not fraudulent

(as Karnehm controlled the Plaintiff strata at the time of the registration) no relief could be
afforded under its rules.
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ANSWER: Coral Gardens admits that Plaintiifought an action befe an arbitration
panel of the World Intellectual Property Orgeation (“WIPQO”) asserting claims and seeking
relief almost identical to the @ims pled and relief sought inethnstant action. Coral Gardens
avers that after extensive litigation and briefmg Plaintiff's claims inthe WIPO proceeding,
the panel of specially-appointeidbmain name arbitrators ruleédat the Coral Gardens domain
name was not registered by the Karnehms ith fagéth and that Plaintif’'s Complaint lacked
merit. Coral Gardens denies thengening allegations in Paragraph 18.

19. The plaintiff's next step in enforcings rights to the Domain Name was the
initiation of a lawsuit in Canada. However, tkarnehms once again learned that the plaintiff
had engaged counsel to purdghe Domain Name in Canadamd once again the Karnehms
engaged in cyber flight, movingglDomain Name to Domainpeoplec., listingan address in
Chicago, lllinois. The Karnehms have continueditibze the domain name after the transfer in
the same manner in which the domain was used frithe transfer, with no material changes to

the content of the site. The regant has made no use of the Domain Name for its own account
and does not use it in its business.

ANSWER: Coral Gardens is without knowledge or information sufficient to form a
belief as to the truth of the afjations in the first sgence of Paragraph 18nd therefore denies
the same. Coral Gardens admits that the registrar of the Domain Name was changed to
DomainPeople, Inc. and that at one time thgisteant information of the privacy service
engaged by default through the DomainPeople, hegistrar account died an address in
Chicago, lllinois. Coral Gardens admits that thendm name has been utilized after the transfer
in the same manner in which the domain waed since 1998, and al &imes prior to the
transfer, with no material changes to the eanhtor use of the website posted on the Domain
Name. Coral Gardens denies thmaéing allegations in Paragraph 19.

20. When plaintiff was preparing to pursueetbomain Name in Canadian courts, the
Karnehms once again engaged in cyberflight @nge the registration to Domainpeople Inc., in
Chicago, lllinois. The plaintiff damits that the repeatddansfers of the Domain Name in order
to avoid plaintiff's lawful claims constitutes cyberflight, especially in circumstances where the

transferred Domain Name content and same useimg¢ima same after each tife transfers as it
did before the transfers began.

-7-
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ANSWER: Coral Gardens denies th#egations in Paragraph 20.

21. “Cyberflight” is an attempt to delay a UDRP proceeding by changing the domain
name registration details or registrar aftern@sg of the complaint (see PREPADOM v. Domain
Drop S.A. (PREPADOM-COM-DOM), WIPO,Case No. D2006-0917)Transferring the
disputed domain name during a pending proceegingpnsidered cyberflight and is in direct
violation of the Policy paragph 8(a). As was asserted by tH®RP panel in Humana Inc. v.
CDN Properties Incorporated, WIPO, Case No. D2008-1688, “there ibrigbt line rule
regarding what constitutes a ‘pending proceeding,’” prior cases have found that process starts
from the filing of the complaint rather tharofn the formal commencement of the proceedings.
See PREPADOM v. Domain Drop S.A., WIPOase No. D2006-0916, or Imperial Chemical
Industries, PCL. v. Oxford University, WIP@ase No. D2001-0292.” Cylfkghting is a clear
indication of bad faith regisition. Tomas Sziranw. RegisterFly.com, Case No. D2006-0320.
“Cyberflight” is the change in the registrationaflomain name (registramegistrar or both) to
avoid the application of the Policy or to fruet court proceedings with respect to entitlements
to the domain name.

ANSWER: To the extent that the allegatiomsParagraph 21 caain conclusions of
law, no response is required. To the extentdh@&sponse is required, Coral Gardens denies the
allegations in Paragraph 21.

THE KARNEHMS" UNLAWFUL CONDUCT

22.  On information and belief, the Karnehmentinue to use the “Coral Gardens”
trademark and the Domain Name to advertrs# @perate condominiums laications other than
“Coral Gardens,” confusing prospective custonvene wish to visit and stay at Coral Gardens.

ANSWER: Coral Gardens denies thlegations in Paragraph 22.

23. Currently, the Karnehms advertise dhe coralgardens.com website, which
provides a toll-free number to call from thmited States and Canada inviting and accepting
business from the United Statex;luding the State of lllinois.

ANSWER: Coral Gardens denies thflegations in Paragraph 23.
24. The Karnehms’ continued unauthorized oé¢he “Coral Gardens” trademark and
the coralgardens.com domainnma is likely to cause confusi among prospectvvisitors to

Coral Gardens. The Karnehms’ use of the “C@atdens” trademarks and the coralgardens.com
domain name is not awthized by the plaintiff.

ANSWER: Coral Gardens denies the allegationghim first sentence of Paragraph 24.
Coral Gardens is withownowledge or information $iicient to form a belief as to the truth of

the allegations in the second sentencBarfigraph 24, and therefore denies the same.

-8-
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25. The Karnehms and Reef have used thenBio Name to promote a lesser quality
resort, Reef Residences. Reef Residerwas developed by the Karnehms, owned by the
Karnehms, and promoted by the Karnehms as phase 3 of Coral Gardens. This use by the
Karnehms has diluted the value of ddgardens and damaged the plaintiff.

ANSWER: Coral Gardens denies th#egations in Paragraph 25.

26. The Reef Residences condominium unithjch are advertised by the Karnehms
and Reef as being “Coral Gardens,” are of iofequality and locatiorto those in the Coral
Gardens resort. The unauthorized use tbe “Coral Gardens” trademark and the
coralgardens.com domain name has injured aii#étaly to continue to injure the reputation of
the plaintiff's resort, which has developed Yiytue of the public peeption of high quality
associated with plaintiff's resort.

ANSWER: Coral Gardens denies th#egations in Paragraph 26.

27. The aforesaid acts by the Karnehms arafRare likely to cause the public to
believe that the Karnehms’ and Reef’s properiiessubject to the same quality and location as
the plaintiff's resort, despite the fact that thiswa true. It also injurethe plaintiff in that the
Karnehms and Reef do not have ty pay royalty for these unlawful uses.

ANSWER: Coral Gardens denies thflegations in Paragraph 27.

28. The aforesaid use of the “Coral Gardeédrademarks and the Domain Name
constitutes a false designation and falselyscdbes and represents the Karnehm’s Reef
Residences property. The use by the Karnehrasf,Rind others of the Plaintiff's Trademarks
also constitutes an attempt to palm off and appropriate to themselves the plaintiff's exclusive
rights therein.

ANSWER: Coral Gardens denies thflegations in Paragraph 28.

29. The Karnehms, Reef and others havel amll continue to engage in such
unauthorized activities in this state and elsewghin interstate commerce and are likely to
continue such activities, to tlggeat injury of plaitiff unless the Domain Name is transferred to
the plaintiff.

ANSWER: Coral Gardens denies thflegations in Paragraph 29.

CLAIM FOR RELIEF
(Violation of Anticybersquatting Consumer Protection Act)

30. The Karnehms and Reef have vielt the Anticybersquatting Consumer
Protection Act, 15 U.S.C., 1125(d) by use of pifiis marks in the defendant coralgardens.com
domain name.
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ANSWER: To the extent that the allegatiomsParagraph 30 caain conclusions of
law, no response is required. To the extentdha&sponse is required, Coral Gardens denies the
allegations in Paragraph 30.

31. The defendant coralgardens.com domaimeas either identical or confusingly
similar to the distinctive “coral gdens” marks owned by plaintiff.

ANSWER: Coral Gardens denies th#egations in Paragraph 31.

32. The Karnehms and their entities haused the defendantoralgardens.com
domain name with the bad faith intent to profit because:

a. Plaintiff's Coral Gardens marks, whibls been incorporated into the defendant
Domain Name, is distinctive within theeaning of 15 U.S.C. § 1125(d)(2)(B)(i)(1X);

b. The registrant does not have any valaiémark or intellectugroperty rights in
the Coral Gardens marks or the defendantmain Name within the meaning of 15
U.S.C. § 1125(d)()(B)(i)(1);

C. The defendant Domain Name does not isbreg the registrarg legal name, nor
does it in any way identify the registtawithin the meaning of 15 U.S.C. §
1125(d)(2)(B)(i)(11);

d. The registrant has not used the defahd®main Name in connection with the
bona fide offering of any goods or sem$ within the meaning of 15 U.S.C. §
1125(d)(1)(B)(i)(Ill) shce the use of plaintiff's Gal Gardens marks was without
permission from plaintiff, the marks’ owner;

e. The registrant has not used tdefendant Domain Name for bona fide
noncommercial purposes or within theirfause provisions of 15 U.S.C. §
1125(d)(1)(B)()(IV);

f. The registrant’sintent in obtaining the registrain for the defendant Domain
Name and using the defendant Domain Namgrtwide content similar to that provided
by plaintiff was to divert @intiff's consumers and to profit from the goodwill of the
plaintiff's Coral Gardens marks, withinghmeaning of 15 U.S.C. § 1125(d)(2)(B)(i))(V);
and

g. The registrant used a privacy servicedgistering the defendant Domain Name,
which may be interpreted as attempt to avoid providingccurate contact information
within the meaning of 15 3.C. §1125(d)(1)(B)(i)(VII).

-10-
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ANSWER: To the extent that the allegatiomsParagraph 32 caain conclusions of
law, no response is required. To the extentdha&sponse is required, Coral Gardens denies the
allegations in Paragraph 32.

33. Neither the Karnehms, Reef, nor any eniitycontrol over the Domain Name are
subject to the jurisdiction of this court.

ANSWER: Coral Gardens admits the allegations in Paragraph 33.

34. The Coral Gardens mark owned by pldfng famous and th defendant Domain
Name is identical or confusingly similar to, difutive of, plaintiff’'s famous mark. (15 U.S.C. §
1125(d)(1)(A).)

ANSWER: Coral Gardens denies thflegations in Paragraph 34.

35. The registrations of plaintiff's mark othe Principal Register are prima facie
evidence that the mark is at least dgdive and has acquidedistinctiveness.

ANSWER: To the extent that the allegatiomsParagraph 35 coain conclusions of
law, no response is required. To the extentadh@&sponse is required, Coral Gardens denies the
allegations in Paragraph 35.

36. The initial registration of the defendabbmain Name was done for the benefit of
plaintiff and used by plaintiff prior to the timeahdefendants were voted out of control of the

plaintiff. Since that time, the defendant Domaiame has been used by the Karnehms, Reef and
others to the exclush of the plaintiff.

ANSWER: Coral Gardens denies thflegations in Paragraph 36.

37. Plaintiff is entitled to an order of thourt transferring the Domain Name to the
plaintiff pursuant to 1%).S.C. § 1125(d)(1).

ANSWER: To the extent that the allegatiomsParagraph 37 coain conclusions of
law, no response is required. To the extentah@&sponse is required, Coral Gardens denies the
allegations in Paragraph 37.

GENERAL DENIAL

Coral Gardens denies each and every dilegaf the Second Amended Complaint that

is not specifically and expressly admitted herein.

-11-
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AFFIRMATIVE AND OTHER DEFENSES

The statement of any defense hereinaftes ame assume the burden of proof for any
issue as to which applicablenlglaces the burden upon Plaintiff

1. Failure to State a Claim The Complaint fails to state a claim on which relief

may be granted.

2. Statute of Limitation: Plaintiff's purporte claim may be barred whole in part

under an applicableaute of limitations

3. Laches Plaintiff's purported claims may bmarred in whole or in part by the
doctrine of laches.

4. Estoppet By virtue of Plaintiff's statemnts, conduct, agreements, and/or
omissions, Plaintiff may be estopped as to amyarights which Plaintf claims or alleges in
the Second Amended Complaintden the doctrine of estoppel.

5. “Safe Harbor” Under the ACPA : The registrants of éhCoral Gardens domain

name believed and had reasonable grounds to belet the registratioand use of the Coral
Gardens domain name was & fese or otherwise lawful.

6. Limitation of Remedies As Plaintiff has brought this action rem,

its remedies, even if it were to prevail, ingited as set forth in 15 U.S.C. § 1125(d)(2)(D).

7. Trademark Invalidity : Plaintiff has no trademark rights upon which it may

assert a claim under the ACPA basa Plaintiff's trademark regrsttion is invalid and the marks
in question are not currently, nor have they demn used by the Plaintiff in United States or
interstate commerce in connectiwith any goods or services.

8. Lack of Authorization: Upon information and belief, the filing of the instant

action was not properly authorized by the Strata.

-12-
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ADDITIONAL DEFENSES

Coral Gardens expressly reserves its riglsuigplement or amend this answer, including
through the addition of further affirmative deges, based upon the course of discovery and
proceedings.

PRAYER FOR RELIEF

WHEREFORE, Coral Gardens respectfully requests that:

I.  Plaintiff take nothing from Coral Gdens by way of the Second Amended
Complaint and the Court dismisetBecond Amended Complaint with
prejudice;

ii.  Judgment on the Complaint be entered in favor of Coral Gardens and against
Plaintiff;

iii.  Coral Gardens be awarded its attorndgiss and costs pursuant to 15 U.S.C.
8§ 1117(a) and/or any other law entitlingo compensation for it reasonable
attorney’s fees and costs; and

iv.  Any such other and further relief e Court deems just and proper.

Dated:April 22,2014 Respectfullysubmitted,

/s/ Norman K. Beck
Norman K. Beck

Marc H. Trachtenberg
Kevin. P. McCormick
WINSTON & STRAWN LLP
35 West Wacker Drive
Chicago, lllinois 60601
Telephone: (312) 558-5600
Fascimile: (312) 558-5700
nbeck@winston.com

Attorneys for CORALGARDENS.COM

-13-
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CERTIFICATE OF SERVICE

I, Kevin P. McCormick, an attorney, cetithat on April 22, 2014, | electronically filed
the foregoing ANSWER AND AFFIRMATIVE DEFENSES BY DEFENDANT
CORALGARDENS.COM TO PLAINTIFF S SECOND AMENDED COMPLAINT , with
the Clerk of the Court for the Northern Distratdtlllinois using the ECF System which will send
notification to the following registered particigarof the ECF System as listed on the Court’s
Notice of Electronic Filing:

Brian J. Rayment, Esq.
Kivell Rayment & Francis PC
7666 East 61st Street

Suite 550

Tulsa, OK 74133

(918) 294-0047

Dana L Kurtz, Esq
Kurtz Law Offices, Ltd.
32 Blaine

Hinsdale, IL 60521
(630) 323-9444

/s/Kevin P. McCormick
Kevin P. McCormick
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Page 1 Page 3
THE UNITED STATES DISTRICT COURT 1 INDEX
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION g WITNESS EXAMINATION
THE PROPRIETORS OF STRATA ) RONALD KARNEHM
PLAN NO. 36,a Turksand ) 4 By Mr. Rayment 5
Caicos Corporation, ) 5 By Mr. Nelson 59
) 6
Plainaff, ) 7 EXHIBITS
)
VS. )) No. 13 CV 8669 8 NUMBER FIRST REFERENCED
CORALGARDENS.COM, a domain ) 8 Plaintiff's Deposition Exhibit
name registered in 1llinois, ) 11 No. 37 37
Defendant. ) 12
The audiovisual deposition of 13
RONALD KARNEHM, called by the Plaintiff for 14
examination, taken pursuant to the Federal Rules 15
of Civil Procedure of the United States District 16
Courts pertaining to the taking of depositions,
taken before MARGARET R. BEDDARD, a Notary 17
Public within and for the County of Kane, State 18
of lllinois, and a Certified Shorthand Reporter 19
of said state, at 32 Blaine Street, Hinsdale, 20
Illinois, on October 15, 2015, at 10:15 a.m. 21
22
23
24
Page 2 Page 4
% PRESENT: cis p.c 1 THE VIDEOGRAPHER: Good morning. We're on
7Kgg/6E'ga§}Féﬁfng§tT§gJifeR5A5y 1, P-L. 2 video record. My name is Jonathan Espinilli of
3 Tulsa, Oklahoma 74133 3 V-Max Consulting. | will be today's video
(918) 294-0047 4 technician
4 BY: MR. BRIAN J. RAYMENT :
2 --and -- 5 The date is October 15, 2015, and the
ggg,lﬁeLsAt\r'ge?FF'CEs’ LTD. 6 time is 10:15. We are present here today at
7 Hinsdale, Illinois 60521 7 32 Blaine Street, Hinsdale, Illinois, 60521,
8 gﬁ?ﬁ?’gﬁﬁ AL KURTZ 8 with reference to the case entitled The
. dkurtz@kurtzlaw.us 9 Properties of Strata Plan No. 36, a Turks and
appeared on behalf of the Plaintiff: 10 Caicos Corporation, v coralgard_ens.com, _
10 11 Case No. 13 CV 8669, pending in the United
11 ?f@ig%;ﬁ;gﬁesgite 2500 12 States District Court for the Northern District
" (Chig)ago,6 IIIi(;lzois 60601 13 of 1llinois, Eastern Division. The deponent is
312) 456-1025 s - .
BY- MR, CAMERON M. NELSON 14 Ron Ka_rnehm. An audiovisual recor_dlr_lg of this
13 nelsonc@gtlaw.com . 15 deposition is at the request of the plaintiff.
MR. MARC H. TRACHTENBER - S
14 trachtenbergm@gtiaw.com 16 Will the attorneys, please, identify
12 appeared on behalf of the Defendant. 17 themselves, for the record?
17 ALSOPRESENT: 18 MR. RAYMENT: Brian Rayment appearing for the
18 MR. JONATHAN ESPINILLI, Videographer 19 plaintiff in the federal action, Northern
MS. CHARLOTTE ATHY - Lo
19 MR. RAHUL LAKHANI 20 District of I!I|n0|s, 13CV 8(_369, and_the
MS. LEANNE KARNEHM 21 respondent in the TTAB action that is also the
2 22 subject of today's deposition.
22 REPORTED BY MARGARET R. BEDDARD, CSR. 23 MS. KURTZ: Dana Kurtz, the same.
23 24 Also present is Charlotte Athy and

1 (Pages 1 to 4)

WICHMANN-KLAWITTER REPORTING, LTD.
(312) 368-1228




Page 5 Page 7
1 Rahul Lakhani. 1 cancellation, then | think it's consistent with
2 MR. NELSON: Cameron Nelson on behalf of Reef 2 what | said, which is this deposition is limited
3 Residences. With me is Marc Trachtenberg, also 3 to the cancellation action.
4 with Greenberg Traurig, and Leanne Karnhem, who 4 BY MR. RAYMENT:
5 is our corporate representative for Reef 5 Q. Mr. Karnehm, can you tell us about your
6 Residences. 6 educational background?
7 THE VIDEOGRAPHER: Now, the court reporter 7 A. l'wentto school in Port Moody. | went
8 will swear in the witness. 8 to grade ten. And I finished high school in
9 (WHEREUPON, the witness was 9 1958.
10 duly sworn.) 10 Q. Did you pursue any post high school
11 RONALD KARNEHM, 11 education?
12 called as a witness herein, having been first 12 A. No, I did not.
13 duly sworn, was examined and testified as 13 Q. Canyou tell me a bit about your
14 follows: 14 business background?
15 EXAMINATION 15 A. 1 'worked in the forest industry for
16 BY MR. RAYMENT: 16 several years and then in the saw company at
17 Q. State your name for us, please? 17 Spear & Jackson for a few years. And then |
18 A. Ronald Karnehm. 18 started a saw company in 1980 and retired in
19 Q. Ron, I'm Brian Rayment. We know each 19 1991.
20 other. I'm going to be asking you a series of 20 Q. Have you conducted any business since
21 questions today. They are limited by virtue of 21 19917
22 an order entered in the federal court case to 22 MR. NELSON: Objection to form.
23 the affirmative defenses that have been asserted 23 THE WITNESS: | built the condominiums at the
24 in that case and then the issues in the 24 Turks and Caicos.
Page 6 Page 8
1 trademark cancellation action. 1 BY MR. RAYMENT:
2 Are you aware of those limitations? 2 Q. Let me take a step back here and
3 MR. NELSON: Objection. Calls for a legal 3 establish some ground rules for the deposition.
4 conclusion. 4 If you need to take a break at any
5 THE WITNESS: My lawyers look after all that 5 time, please let me know. Also, if you don't
6 for me. 6 understand any question I've asked you, please
7 BY MR. RAYMENT: 7 ask me to rephrase it or clarify it. 1'd be
8 Q. Okay. 8 happy to do so. | don't expect your deposition
9 MR. NELSON: And I note, for the record, that 9 is going to take a tremendous amount of time.
10 my understanding is that the judge's order at 10 But, as I said, if you need a break, please let
11 this deposition is limited to the cancellation 11 us know.
12 action solely, not to any issues, as you 12 A. Thank you.
13 mentioned, in the pending district court case. 13 Q. Have you had your deposition taken
14 Their order's very clear on that. 14 before?
15 MS. KURTZ: Well, | think it says about the 15 A. No.
16 affirmative defenses which relate to some of the 16 Q. Have you had a chance to speak with
17 allegations that you have and the cancellation. 17 your counsel about the deposition process? I'm
18 Are we in agreement and understanding 18 not asking you to tell me what he told you, but
19 on that? 19 I'm just asking if you've had a chance to review
20 MR. NELSON: We're in agreement. 20 that with him?
21 MR. RAYMENT: You seem to acknowledge that, 21 A. Yes.
22 so that's why | asked. 22 Q. Very good.
23 MR. NELSON: To the extent you qualify that 23 Tell me, if you will, please, what you
24 by -- to the extent they relate to the 24 did to further the construction of the
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1 condominium project in the Turks and Caicos that 1 few of them.
2 you referred to previously? 2 Q. And did you look at any particular
3 MR. NELSON: Objection to form. 3 tracts of land to utilize in that process?
4 THE WITNESS: 1 just built these condos. 4 A. Yes.
5 BY MR. RAYMENT: 5 Q. What land did you look at?
6 Q. Did you do that individually, or did 6 A. The property that we have today.
7 you do it through an entity? 7 Q. Did you have any other properties in
8 A. We managed -- we manufactured -- built 8 mind besides the property you have today?
9 the condominiums. I've always had a manager to 9 A. No.
10 run the operations. We applied for and got a 10 Q. And when you say the property you have
11 domain name in 1997 or '98. We paid for it 11 today, what property is that?
12 every year and rented the units, as we do today. 12 A. Coral Gardens.
13 MR. NELSON: Mr. Karnehm, can | have 13 Q. Does that also encompass the property
14 whatever's in your hands? 14 that is currently occupied by the Reef
15 THE WITNESS: Yes. 15 Residences resort?
16 MR. NELSON: Thank you. 16 A. No.
17 Nothing in your hands. You're in 17 Q. In addition to White House, Ltd., did
18 deposition. Okay? 18 you establish any other companies to assist you
19 THE WITNESS: Okay. 19 in your business efforts relative to
20 BY MR. RAYMENT: 20 the condominiums?
21 Q. Mr. Karnehm, when you used the term, 21 A. Not that | can remember.
22 "We," who are you referring to? 22 Q. Do you have any other companies on the
23 A. I've been married for 52 years. You 23 Turks and Caicos islands other than White House,
24 refer to we often with a family. 24 Ltd.?
Page 10 Page 12
1 Q. By the family, are you referring to 1 MR. NELSON: Objection to form.
2 just you and your wife, or are you referring to 2 THE WITNESS: Yes.
3 extended family? 3 BY MR. RAYMENT:
4 A. Atthose days, it was just my wife and 4 Q. What other companies do you have?
5 myself. 5 A. I really don't know them.
6 Q. Okay. Did your wife and yourself set 6 Q. You don't know any of them?
7 up any companies in the Turks and Caicos to 7 A. They were for -- no, | really don't
8 further your project? 8 know them.
9 A. Yes, we did. 9 Q. Who would know them?
10 Q. What companies did you set up? 10 A. Leanne.
11 A. White House, Ltd. 11 Q. Areyou adirector of any company in
12 Q. When did you set up White House, Ltd.? 12 the Turks and Caicos?
13 A. Probably in 1993. 13 A. No, I'm not.
14 Q. What was the purpose of setting up 14 Q. Have you ever been?
15 White House, Ltd., in or around 1993? 15 A. ldon't think so.
16 A. Actually, it was probably in 1991. 16 Q. Have you ever been a shareholder of any
17 Q. What was the purpose of establishing 17 company in the Turks and Caicos?
18 that entity? 18 A. 1don't know that.
19 A. I'd been in business in Canada for 13 19 Q. Who would know the answer to that?
20 years. It was just the thing to do. 20 A. Probably Leanne.
21 Q. At the time you established White 21 Q. Anyone else besides Leanne?
22 House, Ltd., what was your expectation that that 22 A. My lawyer.
23 company would be doing? 23 Q. Who's your lawyer?
24 A. Build condominiums, rent them, sell a 24 A. | have several of them.
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THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

THE PROPRIETORS OF STRATA PLAN
NO. 36, a Turks and Caicos Corporation,

Plaintiff,

Case No. 13 CV 8669
V.

Honorable Robert W. Gettleman
CORALGARDENS.COM, a domain name
registered in Illinois,

Defendant.

SECOND AMENDED COMPLAINT FOR VIOLATIONS OF THE
ANTICYBERSQUATTING CONSUMER PROTECTION ACT

Plaintiff, The Proprietors of Strata Plan No. 36, by its attorneys, for its in rem
complaint against Defendant coralgardens.com, a domain name registered in this
district, alleges and states as follows:

JURISDICTION AND VENUE

1. This action arises under the Anticybersquatting Consumer Protection Act
(15 U.S.C. § 1125(d)). Accordingly, this Court has federal question jurisdiction over the
subject matter of this action pursuant to 28 U.S.C. § 1338(a). Venue in this district is

proper under 28 U.S.C. § 1391(b) and 15 U.S.C. § 1125(d)(2)(C)(i).
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PARTIES

2. Coralgardens.com (iDomain NameT) is a domain name registered with
DomainPeople, Inc., as registrar, by Whoisprotector, Inc., the registrant company, with
an address of 100 North Riverside, Suite 800, in Chicago, Illinois.

3. The Proprietors of Strata Plan No. 36 (iPlaintiffT or iStratat) is a Turks
and Caicos corporation with its principal place of business in Providenciales, Turks and
Caicos Islands, British West Indies.

4. The use of and control over the Coralgardens.com Domain Name has been
by and through Reef Residences Resort Management, Ltd., formerly Coral Gardens
Resort Management, Ltd., a Turks and Caicos corporation, and the family that owns it
and directs its actions, Ron Karnehm, Beverly Karnehm and Leanne Karnehm, all
Canadian residents.

BACKGROUND

5. Plaintiff, The Proprietors of Strata Plan No. 36, is a statutory body
corporate that has all the powers, rights and duties of a company. It is comprised of the
owners of individual condominium units and is engaged in running a condominium
project in Providenciales, Turks and Caicos Islands, which has since its inception been
known as 1Coral GardensT or the iCoral Gardens Resort.T

6. Ron Karnehm is the original developer of iCoral Gardenst and the
beneficial owner of Reef Residences Resort Management, Ltd., a corporation which,

prior to the commencement of trademark litigation concerning the 1Coral GardensTt
2
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mark, was known as Coral Gardens Resort Management, Ltd., and before that White
House Condominium Management, Ltd. (iReefT). Prior to being voted out of control of
the Strata by a majority of the owners, he managed and controlled the Strata. He was
assisted in his efforts by his wife, Beverly Karnehm and his daughter, Leanne Karnehm
(collectively the 1KarnehmsT).

7. Plaintiff, through one of its owners, applied for a trademark in the Turks
and Caicos Islands for the mark 1Coral Gardens.T Ron Karnehm and Reef challenged
that patent in the courts of the Turks and Caicos, which litigation resulted in a final
order by the Court of Appeals for the Turks and Caicos Island on August 14, 2007,
awarding the 1Coral GardensT trademark to Plaintiff.

8. Plaintiff has also been issued a Trademark for 1Coral GardensT by the
United States Patent and Trademark Office on December 16, 2008.

9. The 1Coral GardensT Trademarks have been used with regard to the
condominium units and common property located within the Coral Gardens
condominium complex in Providenciales.

10.  As a result of the foregoing, each of the 1Coral Gardenst Trademarks has
developed and now possesses secondary and distinctive meaning with regard to the
condominium complex at Coral Gardens.

11.  The Karnehms, through Reef and other entities, have registered or caused
to be registered, and have utilized the domain name icoralgardens.comt (iDomain

NameT) to advertise and operate condominium units in locations other than at the
3
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Coral Gardens Resort, thereby infringing the Trademarks of the plaintiff. The Domain
Name was initially registered by the Karnehms when they controlled the plaintiff strata
corporation and used the Domain Name in relation to the operation of the plaintiff.

12. The Coral Gardens mark is a mark that is distinctive and was distinctive at
the time of registration of the 1coralgardens.com®™ domain name. The
icoralgardens.comT™ domain name is identical or confusingly similar to the iCoral
GardensT marks. Therefore, the registration and use of the Domain Name is in violation
of (d)(L)(A)(ii)(I), (1) and (111) of the Lanham Act.

13.  After obtaining its US Trademark, plaintiff made demand upon the
Karnehm and Reef for an assignment of the coralgardens.com domain name, as well as
any other domain names that including the iCoral GardensT name. In a letter from the
United States based Attorneys for the Strata, Kivell, Rayment and Francis P.C., sent
January 13, 2009, to Mr. Ron Karnehm and the companies controlled by him, (ithe
Letter of DemandT) the Stratais Attorneys provided Mr. Karnehm with copies of the
Stratais Turks & Caicos and US Trademarks, and requested that the domain name be
transferred to the Strata consistent with Uniform Dispute Resolution Procedures and
the Lanham Act.

14. The Domain Name was originally registered by the Karnehms with
Network Solutions in Hendon, Virginia, USA in 1998. It remained registered in Virginia

until May 3, 2009. To the best of the Plaintiffis knowledge, Leanne Karnehmis husband,
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Jamie Kitson (jkitson@photogiftcard.com) was listed as the administrative contact and
Beverly Karnehm was listed as the owner of the Domain Name.

15.  The Strata commenced proceedings against various parties including Ron
Karnehm, on May 15, 2009 in the District Court of Virginia for trademark violation and
infringement amongst other grounds of claim and sought an order transferring the
rights in the domain name coralgardens.com to the Strata as trademark owner (ithe
Virginia LawsuitT). Beverly Karnehm and Leanne Karnehm were added as defendants
in the Virginia Lawsuit in an amended complaint filed July 31, 2009.

16. Prior to the commencement of the Virginia Lawsuit, the Karnehms
learned that the Plaintiffis executive committee had approved the filing on the Virginia
Lawsuit. In a classic example of cyber flight, the Karnehms transferred the Domain
Name from Virginia to Canada just prior to the filing of the Virginia Lawsuit. The
domain name was transferred by the Karnehms to A Gift2Gift Corp, a Canadian
corporation with its principal place of business in Vancouver, Canada. Leanne Karnehm
was identified by the Registrar as the Administrative Contact. Gift2Gift Corp, a
corporation with whom Leanne Karnehmis husband worked, permitted the Karnehms
to continue to utilize the Domain Name after the transfer in the same manner in which
the domain was used prior to the transfer, with no material changes to the content of
the site. To the best of the Stratais knowledge, Gift2Gift Corp did not make any use of

the coralgardens.com Domain Name to promote its own business interests.
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17.  The Virginia Lawsuit was defended by all defendants therein solely on the
grounds that the Court lacked personal jurisdiction over the defendants and Forum
Non Conveniens. The decision of the District Court of Virginia to dismiss the Virginia
Lawsuit for lack of personal jurisdiction was made on October 16, 2009 after a hearing
on September 25, 2009, based upon the fact that the Domain Name had been transferred
outside the jurisdiction of the court and the court did not have jurisdiction.

18.  The plaintiff attempted to enforce its rights in Canada before WIPO, the
World Intellectual Property Organization, and initiated a dispute resolution before that
organization. However, that organization focuses solely on the issue of whether or not
the domain name was initially registered fraudulently, not on whether it belonged to
someone other than the initial registrant since its registration. WIPO found that since
the initial registration was not fraudulent (as Karnehm controlled the Plaintiff strata at
the time of the registration) no relief could be afforded under its rules.

19.  The plaintiffis next step in enforcing its rights to the Domain Name was
the initiation of a lawsuit in Canada. However, the Karnehms once again learned that
the plaintiff had engaged counsel to pursue the Domain Name in Canada and once
again the Karnehms engaged in cyber flight, moving the Domain Name to
Domainpeople, Inc., listing an address in Chicago, lllinois. The Karnehms have
continued to utilize the domain name after the transfer in the same manner in which the

domain was used prior to the transfer, with no material changes to the content of the
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site. The registrant has made no use of the Domain Name for its own account and does
not use it in its business.

20.  When plaintiff was preparing to pursue the Domain Name in Canadian
courts, the Karnehms once again engaged in cyberflight to change the registration to
Domainpeople Inc., in Chicago, Illinois. The plaintiff submits that the repeated transfers
of the Domain Name in order to avoid plaintiffis lawful claims constitutes cyberflight,
especially in circumstances where the transferred Domain Name content and same use
remain the same after each of the transfers as it did before the transfers began.

21.  iCyberflightT is an attempt to delay a UDRP proceeding by changing the
domain name registration details or registrar after learning of the complaint (see
PREPADOM v. Domain Drop S.A. (PREPADOM-COM-DOM), WIPO, Case No. D2006-
0917). Transferring the disputed domain name during a pending proceeding is
considered cyberflight and is in direct violation of the Policy paragraph 8(a). As was
asserted by the UDRP panel in Humana Inc. v. CDN Properties Incorporated, WIPO, Case
No. D2008-1688, ithere is no bright line rule regarding what constitutes a épending
proceeding,i prior cases have found that process starts from the filing of the complaint
rather than from the formal commencement of the proceedings. See PREPADOM v.
Domain Drop S.A., WIPO, Case No. D2006-0916, or Imperial Chemical Industries, PCL. v.
Oxford University, WIPO, Case No. D2001-0292.1 Cyberflighting is a clear indication of
bad faith registration. Tomas Sziranyi v. RegisterFly.com, Case No. D2006-0320.

1CyberflightT is the change in the registration of a domain name (registrant, registrar or
7
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both) to avoid the application of the Policy or to frustrate court proceedings with
respect to entitlements to the domain name.
THE KARNEHMSi UNLAWFUL CONDUCT

22.  On information and belief, the Karnehms continue to use the iCoral
GardensT trademark and the Domain Name to advertise and operate condominiums at
locations other than iCoral Gardens,T confusing prospective customers who wish to
visit and stay at Coral Gardens.

23.  Currently, the Karnehms advertise on the coralgardens.com website,
which provides a toll-free number to call from the United States and Canada inviting
and accepting business from the United States, including the State of Illinois.

24.  The Karnehmsi continued unauthorized use of the iCoral Gardenst
trademark and the coralgardens.com domain name is likely to cause confusion among
prospective visitors to Coral Gardens. The Karnehmsi use of the iCoral Gardenst
trademarks and the coralgardens.com domain name is not authorized by the plaintiff.

25.  The Karnehms and Reef have used the Domain Name to promote a lesser
guality resort, Reef Residences. Reef Residences was developed by the Karnehms,
owned by the Karnehms, and promoted by the Karnehms as phase 3 of Coral Gardens.
This use by the Karnehms has diluted the value of Coral Gardens and damaged the
plaintiff.

26. The Reef Residences condominium units, which are advertised by the

Karnehms and Reef as being iCoral Gardens,T are of inferior quality and location to
8
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those in the Coral Gardens resort. The unauthorized use of the 1Coral Gardenst
trademark and the coralgardens.com domain name has injured and is likely to continue
to injure the reputation of the plaintiffis resort, which has developed by virtue of the
public perception of high quality associated with plaintiffis resort.

27.  The aforesaid acts by the Karnehms and Reef are likely to cause the public
to believe that the Karnehmsi and Reefis properties are subject to the same quality and
location as the plaintiffis resort, despite the fact that this is not true. It also injures the
plaintiff in that the Karnehms and Reef do not have to pay any royalty for these
unlawful uses.

28.  The aforesaid use of the 1Coral GardensT Trademarks and the Domain
Name constitutes a false designation and falsely describes and represents the
Karnehmis Reef Residences property. The use by the Karnehms, Reef, and others of the
Plaintiffis Trademarks also constitutes an attempt to palm off and appropriate to
themselves the plaintiff's exclusive rights therein.

29. The Karnehms, Reef and others have and will continue to engage in such
unauthorized activities in this state and elsewhere in interstate commerce and are likely
to continue such activities, to the great injury of plaintiff unless the Domain Name is

transferred to the plaintiff.
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CLAIM FOR RELIEF
(Violation of Anticybersquatting Consumer Protection Act)

30. The Karnhms and Reef have violated the Anticybersquatting Consumer
Protection Act, 15 U.S.C., 1125(d) by use of plaintiffis marks in the defendant
coralgardens.com domain name.

31. The defendant coralgardens.com domain name is either identical or
confusingly similar to the distinctive icoral gardenst marks owned by plaintiff.

32. The Karnehms and their entities have wused the defendant
coralgardens.com domain name with the bad faith intent to profit because:

a. Plaintiffis Coral Gardens marks, which has been incorporated into
the defendant Domain Name, is distinctive within the meaning of 15
U.S.C. 8 1125(d)(2)(B)(i)(IX);

b. The registrant does not have any valid trademark or intellectual
property rights in the Coral Gardens marks or the defendant Domain
Name within the meaning of 15 U.S.C. § 1125(d)(D(B)(i)();

C. The defendant Domain Name does not consist of the registrant's
legal name, nor does it in any way identify the registrant within the
meaning of 15 U.S.C. § 1125(d)(1)(B)(i)(I1);

d. The registrant has not used the defendant Domain Name in
connection with the bona fide offering of any goods or services within the
meaning of 15 U.S.C. § 1125(d)(1)(B)(i)(I11) since the use of plaintiffis Coral
Gardens marks was without permission from plaintiff, the marks' owner;
e. The registrant has not used the defendant Domain Name for bona
fide noncommercial purposes or within the fair use provisions of 15 U.S.C.

§ 1125(d)(1)(B)()(IV);

f. The registrant's intent in obtaining the registration for the
defendant Domain Name and using the defendant Domain Name to

10
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provide content similar to that provided by plaintiff was to divert
plaintiff's consumers and to profit from the goodwill of the plaintiffis
Coral Gardens marks, within the meaning of 15 US.C. 8§
1125(d)(1)(B)(i)(V); and

g. The registrant used a privacy service in registering the defendant
Domain Name, which may be interpreted as an attempt to avoid
providing accurate contact information within the meaning of 15 U.S.C.
§1125(d)(1)(B)())(V1).

33. Neither the Karnehms, Reef, nor any entity in control over the Domain
Name are subject to the jurisdiction of this court.

34.  The Coral Gardens mark owned by plaintiff is famous and the defendant
Domain Name is identical or confusingly similar to, or dilutive of, plaintiff's famous
mark. (15 U.S.C. § 1125(d)(1)(A).)

35.  The registrations of plaintiffis mark on the Principal Register are prima
facie evidence that the mark is at least descriptive and has acquired distinctiveness.

36.  The initial registration of the defendant Domain Name was done for the
benefit of plaintiff and used by plaintiff prior to the time that defendants were voted
out of control of the plaintiff. Since that time, the defendant Domain Name has been
used by the Karnehms, Reef and others to the exclusion of the plaintiff.

37. Plaintiff is entitled to an order of this court transferring the Domain Name

to the plaintiff pursuant to 15 U.S.C. § 1125(d)(1).

11
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PRAYER FOR RELIEF
WHEREFORE, plaintiff, The Proprietors of Strata Plan #36, seeks relief against
defendant Domain Name as follows:
A. That this Court order the defendant Domain Name transferred to plaintiff,
together with all rights in and to the domain name icoralgardens.comT,
and

B. Such other and further relief as the Court deems to be just and proper.

Respectfully submitted,

s/Dana L. Kurtz

Attorneys for Plaintiff

Dana L. Kurtz (ARDC 6256245)
KURTZ LAW OFFICES, LTD
32 Blaine Street

Hinsdale, IL 60521

Telephone: 630.323.9444
Facsimile: 630.604.9444

E-mail: dkurtz@kurtzlaw.us

Brian J. Rayment, Esq.

(Pro Hac Vice)

KIVELL, RAYMENT & FRANCIS, P.C.
7666 East 61t St., Suite 550

Tulsa, OK 74133

Telephone: 918.294.0047

Facsimile: 918. 254.7915

12
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CERTIFICATE OF SERVICE

The undersigned, an attorney, hereby certifies and states that the attached
documents were served on the designated attorneys by electronic service via the
Courtis ECF System on March 25, 2014.

Kevin P. McCormick kmccormick@winston.com

Marc H. Trachtenberg mtrachtenberg@winston.com
Norman K. Beck nbeck@winston.com

s/Dana L. Kurtz

Electronically filed on March 25, 2014
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PROPRIETORS
9. Jl.e8

Date

1. A proprietor shall -

(a) permit the corporation and its agents, at all reasonable times on nolice {except in
the case of emergency when no notice shall be required), to enter his strata lot
for the purpose of inspecting it and maintaining, repairing or renewing pipes,
wires, cables and ducts for the time being existing in the strata lot and capable of
being used in connection with the enjoyment of any strata lot or common
property, for the purpose of maintaining, repairing or renewing common
property, or for the purpose of ensuring that the by-laws are being observed;

)] pay all rates, taxes, charges, outgoing and assessment that may be payable in
respect of his strata lot;

< repair and maintain his strata lot, and keep it in a state of good repair,
reasonable wear and tear, and damage by fire, storm, tempest or act of God
excepted;

(d} use and repair the common property in such a manner as not unreasonably to
interfere with the use and enjoyment thereof by other proprietors or their
families or visitors;

(e) not use his strata Iot or permit it to be used in such manner or for such purpose
as shall cause a nuisance or hazard to the occupier of any other strata lot

{whether a proprietor or not) or the family of such occupier;

{f) notify the corporation forthwith tpon any change of ownership or of any change
or other dealing in connection with his strata lot.

THE CORPORATION

2. The corporation shall -

(a) control, manage and administer the common property for the benefit of all
proprietors;

(b) keep in a state of good and serviceable repair and properly maintain the fixtures
and fittings (including elevators) used in connection with the common property;

| A mExHBIT_S

| Deponeri ettt |
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| Date




() where applicable establish and maintain suitable lawns, shrubs, trees and
gardens on the common property; : B AT

(d} maintain and repair (including renewal where reasonably necessary) pipes,
wires, cables and ducts for the time being existing in the parcel and capable of
being used in connection with the enjoyment of more than one strata lot or
cormmon property;

{e) on the written request of the proprietor, or registered chargee of a strata lot,
produce to such proprietor or chargee, or any person authorised in writing by
such proprietor or chargee, the policy or policies of insurance effected by the
corporation, and the receipt or receipts for the last premiums in respect thereof,

The corporation may -

(a) purchase, hire or otherwise acquire personal property for use by proprietors in
connection with their enjoyment of common property;

{b) borrow moneys required by it in the performance of its duties or the exercise of
its powers;

{c) secure the repayment of moneys borrowed by it, and the payment of interest
thereon, by negotiable instrument, or charge of unpaid contribution {whether
levied or not), or charge of any property vested in it, or by combination of those
means;

{d)  investas it may determine any moneys in the fund for adininistrative expenses;

{e) inake an agreement with the proprietor or occupier of any strata lot for the
provision of amenities or services by it to such strata lot or to the proprietor or

occupier thereof;

(£} do all things reasonably necessary for the enforcement of by the by-laws and the
conttrol, management and adminisiration of the common property.

GENERAL MEETINGS

A general meeting of proprietors shall be held within three months after registration of
the strata plan.

Subsequent general meetings (hereafter referred to as annual general meetings) shall be
held one in each year:

Strata 000031



10.

11.

12.

Provided that not more than fifteen months shall elapse between the date of the first

, . general meeting and the date of the first antal general mee*mg and the date of one ..

annual general meeting and that of thenexto . 7 Lo in R S

Al general meetings other than the annual general meetings shall be cailed
extraordinary general meelings.

The Corporation may whenever it thinks fit and shall upon a requisition in wriling
made by proprietors entitfed to twenty-five per centum of the total unit entiterment of
the strata lots of convene an extraordinary general meeting.

Seven days’ notice of every general meeting specifying the place, the date and the hour
of meeting and, in case of speciai business, the general nature of such business, shall be
given to all proprietors and registered first chargees who have notified their interests to
the corporation but accidental omission to give such notice to any proprictor or to any
registered first chargee or non-recelpt of such notice by any proprietor shall not
invalidate any proceedings at any such meeting.

All business shall be deemed special that is fransacted at an annual general meeting with
the exception of the consideration of accounts, or at an extraordinary general meeting.

Save as is in these by-laws otherwise provided, no business shall be transacted at any
general meeking unless a quorum of persons entitled to vote is present at the time when
the meeting proceeds to business. One-half of the persons entitled to vote present in
person or by proxy shail constitute a quoruin.

If within half an hour from the time appointed for a general meeting a quorum is not
present the meeting shall stand adjourned to the same day in the next week at the same
place and time and if at the adjourned meeting a quorum is not present within half an
hour from the ime appointed for the meeting the persons present entitled to vote shall
be a quorum.

At the commencement of a general meeting, a chairman of the meeting shall be elected.

THE EXECUTIVE COMMITTEE

There shall be an executive committee of the corporation which shall, subject to any
restriction imposed or direction given a gencral mecting, exercise the powers and
perform the duties of the corporation.
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14. The executive comumittee shall consist of not less than three nor more than nine
proprielors and-shall be elected .at.the first «general meeting of the‘ cmporatmﬂ ~and -

. thereaftor at cach annual general meeting: ' . e e ire b

Provided that where there are not more than three proprietors the executive committec
shall consist of all the proprietors,

15.  Except where the executive committee consist of all the proprietors, the corporation may
by resolution at an extraordinary general meeting remove any member of the executive
commiittee before the expiration of his term of office and appoint another proprietor in
his place to hold office until the next annual general meeting,

16. Any casual vacancy on the execulive committee may be filled by the remaining
members thereof.

17.  The quorum of the executive committee shall be such muimber as the committee may fix
from time to time, being not less than one-half the number of members thereof.

18. At the commencement of each meeting the executive committee shall elect a chairman
for the meeting, and if any chairman so elected vacates the chair during the meeting the
executive committee shall efect in his stead another chairman.

19. At the meetings of the executive committee all matters shall be determined by simple
majority vote and the chairman shall in addition to an original vote, have a casting vote,
in any case in which the voting is equal.

20.  Subject to the provisions of these by-laws the executive committee shall have power to
regulate its own procedure.

21, The executive committee may —

(a)  employ for and on behalf of the corporation such agents and servants as it thinks
fit in connection with the control, management and administration of the
common property and the exercise and performance of the powers and duties of
the corporation;

(b subject to any restriction imposed or direclion given at a general meeting,

delegate to one or more of its members such of its powers and duties as it thinks
fit, and may at any ime revoke such delegation.
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«(a) . keop rninutes of ils meetings; ot S R

24,

27

28.

The executive commitiee shall-

LS AT WEeel g

) cause proper books of accounts relating to all meneys of the corporation, and the
income and expenditure thereof, for each annual general meeting;

(c) prepare proper accounts to be kept in respect of all moneys received and spent
by it;

(&} on the application of a proprietor or a chargee or any person authorised in
writing by either of them, make the books of account available for inspection at
all reasonable times.

The validity of the proceedings of the executive committee shall not be affected by any
vacancy amongst the members thereof or by any defect in the appointment of a member
thereof.

VOTING

At any general meeting a resolution by the vote of the meeting shall be decided on a
show of hands unless a poll is demanded by any proprietor present in person or by
proxy, Unless a poll is so demanded a declaration by the chairman that a resolution has
on the show of hands been carried shall be conclusive evidence of the fact without proof
of the number or proportion of votes recorded in favour of or against such resolution, A
demand for poll may be withdrawn,

A poll if demanded shall be taken in such manner as the chairman thinks fit and the
result of the poll shall be deemed to be the resolution of the meeting at which such poll
was demanded.

In the case of equality inn the votes whether on a show of hands or on a poll the chairman
of the meeting shall be entitled to a casting vote in addition to his original vote,

On a show of hands each proprietor shall have one vote; on a poll the vates of
proprietors shall correspond with the unit entitlement of their respective strata lots,

On a show of hands or on a poll votes may be given either personally or by proxy.

Strata 000034
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31

32

33.

An instrument appointing a proxy shall be in writing under the hand of the appointer or
his attorney, and may. be either general or for.a particular meeting. A proxy need not o
bea proprietor. ... RO Do .

Except in cases where by or under the Ordinance a unanimous resolution is required, no
proprietor shall be entitled to a vote at any general meeting unless all contributions
payable in respect of his strata lot have then duly paid.

Co-proprietors may vote by proxy jointly appointed by them, and in the absence of such
proxy shall not be entitled to vote on a show of hands, except when the unanimous
resolution of proprietors is required by the Ordinance but any one co-proprietor may
demand a poll. On any poll such co-proprietor shall be entitled to such part of the vote
applicable to a strata lot as is proportionate to his interest in the strata lot. The joint
proxy {if any) to a poll shall have a proportionate to the interests in the strata lot of such
of the joint proprietors as do not vote personally or individual proxy.

Where proprietors are entitled to successive interests in a strata lof, the proprietor
entitled to the first interest shall alone be entitled to vote, whether on a show of hands or
a poll; and this by law shall be applicable whether by the Ordinance the unanimous
resolution of proprietors is required or not.

Where a proprietor holds this strata lot as a trustee he shall exercise the voting rights in
respect of lhe slrata lot to the exclusion of persons beneficially interested in the trust,
and such persons shall not vote,

USE OF COMMON SEAL

The Corporation shall at the first annual meeting held after registration of the
strata plan, and may from time to time, at subsequent general meetings, determine how
the common seal of the corporation shall be used.

SECOND SCHEDULE

A proprietor shall not -

{a) use his strata lot for any purpose which may be illegal or injurious to the
reputation of the building; or

(B} make undue noise in or about any strata lot or common property; or
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(9] keep any animal on his strata lot or the common propersty after notice in that
o w.. behalffrom the expculive commuttee,, . o

2. When the purpose for which a strata lot is intended to be used is shown expressly or by
necessary implication on or by registered strata plan or proprietor of such strata lot shall
not in use it or permit it to be used for any other purpose.
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Coral Gardens on Grace Bay Litd,

Registration No.; .010896 Registration Date: 20-Jun-2006
: Liability Type: Limited by Shares Company Status: STRUCK OFF
: Original/Prior Memorandum Date: 19-Jun-2006 Original/Prior Articles Date: 19-Jun-2006
f Memorandom Date: 19-Jun-2006 Articles Date: 19-Jun-2006
Total Capital: 50000.00 USD Total Shares Authorized: 50000

Registered Office: P.O, BOX 560 UPPER FLOOR {EAST WING) THE BEATRICE BUTTERFIELD BUILDING LEEWARD
HIGHWAY Providenciales Turks and Caicos Islands

License Details:

COMFPANY RELATED PERSONS

Address
P.0. BOX 560 UPPER FLOOR (EAST
WING) THE BEATRICE

M & S TRUST COMPANY LIMITED  R0-Jun-2006 BUTTERFIELD BUILDING
LEEWARD HIGHWAY Providenciales

iTurks and Caicos Islands

Joe Wheeler o 12-Feb-2007 o Pravidenciales Turks and Caicos Islands
Bill Fitzperald [2-Feb-2007 iProvidenciales Turks and Caicos Istands
Tom Krampe 112-Feb-2007 Providenciales Turks and Caicos Islands |
Mike Revell 12-Feb-2007 ! (Providenciales Turks-and Caicos Islands
f[(en Tones [2-Feb-2007 f_ ' Providenciales Turks and Caicos Islands
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UNITED STATES DISTRICT COURT FOR THE
EASTERN DISTRICT OF VIRGINIA
ALEXANDRIA DIVISION

THE PROPRIETORS OF STRATA
PLAN NO. 36,
a Turks and Caicos corporation,

Plaintiff,
Civil Action No. 1:09¢v550

CORAL GARDENS RESORT
MANAGEMENT, LTD., a corporation,

RON KARNEHM, an individual,

BEV KARNEHM, an individual, and

LEANN KARNEHM, an individual, )

)
Defendants. )

)
)
)
)
)
)
VS. )
)
)
)
)
)

AMENDED COMPLAINT FOR VIOLATIONS OF THE LANHAM ACT AND
TRADEMARK INFRINGMENT

Plaintiff, The Proprietors of Strata Plan No. 36, by its attorneys, for its amended
complaint against defendants for violations of the Lanham Trademark Act and trademark

infringement, alleges and states as follows:

JURISDICTION AND VENUE
1. This action arises under the Lanham Trademark Act 15 U.S.C. §§ 1051
et seq. (the "Lanham Act"). Accordingly, this Court has federal question jurisdiction over
the subject matter of this action pursuant to 15 U.S.C. § 1221 and 28 U.S.C. §§

1338(a),(b). Venue in this district is proper under 28 U.S.C. § 1391(b).
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PARTIES

2. The Proprietors of Strata Plan No. 36 ("Plaintiff") is a Turks and Caicos
corporation with its principal place of business in Providenciales, Turks and Caicos
Islands, British West Indies.

3. Defendants are Coral Gardens Resort Management, Ltd., Ron Karnehm,
Bev Karnehm and Leanne Karnehm.

4. Upon information and belief, the individual defendants will be present in
and about the Eastern District of Virginia in connection with the claims asserted below
and are or will be subject to the jurisdiction of this Court.

5. On information and belief, the corporate defendant is or will be present in
and about the Eastern District of Virginia and is or will be subject to the jurisdiction of
this Court.

6. Defendants have registered or caused to be registered and have used the
domain name within this District.

7. Defendants, and each of them, are individuals and business entities who,
upon information and belief, are acting in concert and active participation with each other
in committing the wrongful acts alleged herein.

8. Defendants, Coral Gardens Resort Management, Ltd., Ron Karnehm, Bev
Karnehm and Leanne Karnehm, are hereinafter referred to collectively as "Defendants."

BACKGROUND
0. Plaintiff, The Proprietors of Strata Plan No. 36, is a statutory body

corporate which has all the powers, rights and duties of a company. It is comprised of the
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owners of individual condominium units and is engaged in running a condominium
project in Providenciales, Turks and Caicos Islands which has since its inception been
known as “Coral Gardens” (“Coral Gardens Resort™).

10.  Defendant Ron Karnehm is the original developer of “Coral Gardens” and
the beneficial owner of Defendant Coral Gardens Resort Management, Ltd., a corporation
which, prior to the commencement of trademark litigation concerning the “Coral
Gardens” mark, was known as White House Condominium Management, Ltd. (“White
House™).

11.  Plaintiff, through one of its owners, applied for a trademark in the Turks
and Caicos Islands for the name “Coral Gardens”. Defendants Ron Karnehm and White
House challenged that trademark in the courts of the Turks and Caicos, which litigation
resulted in a final order by the Court of Appeals for the Turks and Caicos Island on
August 14, 2007, awarding the “Coral Gardens” trademark to Plaintiff.

12. Plaintiff has been issued a trademark for “Coral Gardens™ by the United
States Patent and Trademark Office on December 16, 2008.

13. The “Coral Gardens” trademarks have been used with regard to the
condominium units and common property located within the Coral Gardens
condominium complex in Providenciales.

14.  As aresult of the foregoing, each of the “Coral Gardens” trademarks has

developed and now possess secondary and distinctive meaning with regard to the

condominium complex at Coral Gardens.



Case 1:09-cv-00550-AJT-TRJ Document 17 Filed 07/31/09 Page 4 of 7 PagelD# 68

15.  Defendants, and each of them, have registered or caused to be registered,
and have utilized the domain name “coralgardens.com” to advertise and operate
condominium units in locations other than at the Coral Gardens Resort, thereby
infringing the Trademarks of the Plaintiff.

16.  The Coral Gardens mark is a mark that is distinctive and was distinctive at
the time of registration of the “coralgardens.com” domain name. The “coralgardens.com”
domain name is identical or confusingly similar to the “Coral Gardens” mark. Therefore,
Defendants registration and use of the domain name is in violation of (d)(1)(A)(ii)(I), (II)
and (III) of the Lanham Act.

17.  After obtaining its US trademark, Plaintiff made demand upon Defendants
Karnehm and White House for an assignment of the coralgardens.com domain name, as

well as any other domain names that including the “Coral Gardens” name.

DEFENDANTS' UNLAWFUL CONDUCT

18.  On information and belief, Defendants continue to use the “Coral Gardens”
trademark and the coralgardens.com domain name, to advertise and operate
condominiums at locations other than “Coral Gardens”, confusing prospective customers
who wish to visit and stay at Coral Gardens.

19.  Defendants’ continued unauthorized use of the “Coral Gardens” trademark
and the coralgardens.com domain name is likely to cause confusion among prospective
visitors. Defendants' use of the “Coral Gardens” trademark and the coralgardens.com

domain name is not authorized by the Plaintiff.
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20.  The condominium units which are advertised by Defendants as being
“Coral Gardens” are generally of inferior quality and location than the Coral Gardens
resort. The unauthorized use of the “Coral Gardens™ trademark and the coralgardens.com
domain name has injured and is likely to continue to injure the reputation of the
Plaintiff’s resort which has developed by virtue of the public perception of high quality
associated with Plaintiff’s resort.

21.  The aforesaid acts by Defendants and others are likely to cause the
public to believe that the Defendant’s properties are subject to the same quality, location
and as the Plaintiff’s resort, despite the fact that this is not true. It also injures Plaintiff in
that Defendants do not have to pay any royalty for these unlawful uses.

22.  The aforesaid use of the Coral Gardens” Trademark and the
“coralgardens.com” domain name constitute false designations and falsely describe and
represent Defendants’ properties. The use by Defendants and others of the Plaintiff’s
trademarks also constitutes an attempt to palm off and appropriate to themselves the
Plaintiff's exclusive rights therein.

23.  Upon information and belief, Defendants and others have and will
continue to engage in such unauthorized activities in this state and elsewhere in interstate
commerce and are likely to continue such activities, to the great injury of Plaintiff.

24.  Plaintiff has no adequate remedy at law and will suffer irreparable harm

and damage as a result of the aforesaid acts, in an amount presently incalculable.
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FIRST CLAIM FOR RELIEF
(Violation of the Lanham Act)
25.  Plaintiff re-alleges each allegation set forth in the paragraphs above.
26. By reason of the foregoing, Plaintiff hereby asserts a claim against
Defendants for injunctive relief pursuant to Section 43(a) of the Lanham Act, 15 U.S.C. §
1125(a), with regards to the false designation of origin and false descriptions and

representations in commerce of Defendants’ properties.

SECOND CLAIM FOR RELIEF
(Infringement of Registered Trademark)
27.  Plaintiff re-alleges each allegation set forth in the paragraphs above.
28. By reason of the foregoing, Plaintiff hereby asserts a claim against
Defendants for injunctive relief pursuant to 15 U.S.C. § 1114(b) with respect to

Defendants' infringement of the registered mark.

PRAYER FOR RELIEF
WHEREFORE, plaintiff, The Proprietors of Strata Plan #36, seeks relief against
Defendants as follows:
A. As to All Claims For Relief, that Defendants, their agents, servants,

employees, officers, attorneys, successors and assigns, and all persons acting in
concert with them, be enjoined in this and all other judicial districts in the United

States, preliminarily during the course of this litigation and permanently from
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advertising, offering to rent, renting, selling, offering for sale, holding for sale or

advertising any properties using the “Coral Gardens” trademark unless the

property is actually a unit at the Coral Gardens Resort.

B. As to All Claims For Relief, that this Court order the Defendants to transfer to

Plaintiff all rights in and to the domain name “coralgardens.com, as well as any

other domain names owned or controlled by Defendants which include the name

“Coral Gardens”.

C. As to All Claims For Relief, that Plaintiff be awarded its costs, attorneys’

fees and such other and further relief as the Court deems to be just and proper.

Dated: July 31, 2009

Respectfully Submltted
N A e S
Robert B Goodall
s/
Robert B. Goodall, Esq. (Bar No. 13590)
GOODALL & PELT, P.C.
1259 Courthouse Rd., Suite 101
Stafford, Virginia 22554
(540) 659-3139 - Telephone
(540) 659-0291 — Facsimile

Brian J. Rayment, Esq. (OBA #7441)
(Pro Hac Vice)

KIVELL, RAYMENT & FRANCIS, P.C.

7666 East 61° St., Suite 240

Tulsa, OK 74133

(918) 294-0047 - Telephone

(918) 254-7915 — Facsimile

Attorneys for The Proprietors of Strata
Plan No. 36

O:\RBG\Proprietors of Strata\7-31 Amended Complaint . changed caption.doc
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PTO Form 1478 {Rev 9/2008)
OMB Ne. 0651-0009 {Exp 12/31:2008)

Trademark/Service Mark Application, Principal Register

TEAS Plus Apphcahon A 7 Exummrr 9
Serial Number: 77458755 Deponent [Ca s
Filing Date: 04/25/2008 Date Rptr

WWW.DEPOROOK COM

NOTE: Data fields with the * are mandatory under TEAS Plus. The wording "(if applicable)" appears
where the field is only mandatory under the facts of the particular application. :

T TERRTIREES Y

The mark consists of standard characters,
: without claim to any particular font, style,
i size, or color.

£ Principal

The Propnetors Strata Plan No 36

: Coral Gardens Peuns Road

urks/Camos lslands
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CGCOM_0000088



: Real estate markennc services in the field of
9‘ condominiums :

13,879

WTICRS\EXPORTAIMAGEOUT?
% TAS8T\TT7458755\xml\FTK 0 003.JPG

AR 44O €080 B 8 0 604008 4048 006 AP 08

\\TICRS\EXPOR"I\IMAGEOU'I\7
| 74\587\77458755\xmI1\FTK.0 004.JPG

........

SEcnoNae
Turks/Caicos Islands

.
08/14/2007 - v o
08/1 4/20l2.1"ﬁ

FOREIGN: - | \TICRS\EXPORT\IMAGEOUT\?
FILENAMES) T4SB1\774587550nl \FTKO 003.JPG

CGCOM 0000089



\TICRS\EXPORT\IMAGEOUTY]
NSRTTT45875S\RmIFTKO 0040PG

Bnan J Rayment

7666 East 6lst St Smte 240

QOklahoma
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PTO Formy 3478 {Rev 9/2006)
OMB No. 0651-0009 {Exp 12/31/2008)

Trademark/Service Mark Application, Principal Register

TEAS Plus Application

Serial Number: 77458755
Filing Date: 04/25/2008

To the Commissioner for Trademarks:

MARK: Coral Gardens (Standard Characters, see mark)
The literal element of the mark consists of Coral Gardens.
The mark consists of standard characters, without ¢claim to any particular font, style, size, or color.

The applicant, The Proprietors, Strata Plan No. 36, a corporation of Turks/Caicos Islands, having an
address of

Coral Gardens, Penns Road

Providenciales

Turks/Caicos Islands
requests registration of the trademark/service mark identified above in the United States Patent and
Trademark Office on the Principal Register established by the Act of July 5, 1946 (15 U.S.C. Section 1051
et seq.), as amended,

For specific filing basis information for each item, you must view the display within the Input Table.
International Class 035: Real estate marketing services in the field of condominiums

Based on Foreign Registration: Applicant has a bona fide intention to use the mark in commerce on or in

connection with the identified goods and/or services, and submits a copy of Turks/Caicos Islands

registration number 13,879, registered 08/14/2007 with a renewal date of 08/14/2021 and an expiration

date of 08/14/2021, and translation thereof, if appropriate. 15 U. S.C. Section 1126(e), as amended,

Foreign Registration-1

Foreign Registration-2

For specific filing basis information for each item, you must view the display within the Input Table.
International Class 036: Real estate management

Based on Foreign Registration: Applicant has a bona fide intention to use the mark in commerce on or in

connection with the identified goods and/or services, and submits a copy of Turks/Caicos 1slands

registration number 13,879, registered 08/14/2007 with a renewal date of 08/14/2021 and an expiration

date of 08/14/2021, and translation thereof, if appropriate. 15 U. S.C. Section 1126(c), as amended.

Foreign Registration-1

Foretgn Registration-2

The applicant hereby appoints Brian J. Rayment of Kivell, Rayment & Francis, P.C.
7666 East 61st St., Suite 240

CGCOM_0000092



Tulsa, Oklahoma 74133
United States
to subinit this application on behalf of the applicant.
Correspondence Information: Brian J. Rayment
7666 East 61st St., Suite 240
Tulsa, Oklahoma 74133
918-294-0047(phone)
brayment@kivell.com (authorized)

A fee payment in the amount of $550 has been submitted with the application, representing payment for 2
class(es).

Declaration

The undersigned, being hereby warned that willful false statements and the like so made are punishable by
fine or imprisonment, or both, under 18 U.S.C. Section 1001, and that such wiliful false statements, and
the like, may jeopardize the validity of the application or any resuiting registration, declares that he/she is
properly authorized to execute this application on behalf of the applicant; he/she believes the applicant to
be the owner of the trademark/service mark sought to be registered, or, if the application is being filed
under 15 U.S.C. Section 1051(b), he/she believes applicant to be entitled to use such mark in commerce;
to the best of his/her knowledge and belief no other person, firm, corporation, or association has the right
to use the mark in commerce, either in the identical form thereof or in such near resemblance thereto as to
be likely, when used on or in connection with the goods/services of such other person, to cause confusion,
or to cause mistake, or to deceive; and that all statements made of his/her own knowledge are true; and
that all statements made on information and belief are believed to be true.

Signature: /Brian J. Rayment/ Date Signed: 04/25/2008
Signatory's Name: Brian J. Rayment
Signatory's Position: Attorney

RAM Sale Number: 3954
RAM Accounting Date: 04/28/2008

Serial Number: 77458755

Internet Transmission Date: Fri Apr 25 21:28:19 EDT 2008
TEAS Stamp: USPTO/FTK-68.0.82.245-200804252128196770
37-77458755-400ef3e392cadeSabd5afand 561 ¢
2587281-CC-3954-20080425212009366493

CGCOM_0000083



CGCOM 0000094



CGCOM 0000095



CGCOM 0000096



Exhibit Q



From: Charlotte V Athy <cvatci@yahoo.com>

Sent: Monday, March 23, 2009 634 AM

To: Leanne Karnehm

Subject: FW: "coraigardens.com™ domain name transfer
Attachments: DL. 3.22.09.pdf; Assignment of Domain Names.pdf

I am so mad Leanne I am shaking, Idon't know if Brian sent this of his own accord or if he had
the okay from Marc. But I can tell you, no one else on the EC ok'ed it and I will get to the

hottom of this.
Charlotte

--- On Mon, 3/23/09, Charlotte V Athy <cvaici@yahoo.cony> wrote:

I'want to know by who's authority Brian issued this letter ? It certainly was not this EC ! Rein
int your boy Mare. He is out of control.

Charlotte
--- On Sun, 3/22/09, Leanne Karnehm <leanne@eoralgardens.com> wrole:

Dear EC,

1 did not copy Brian Rayment on my last email (Friday) requesting from the
EC their directive giving Brian Rayment authority lo persue our domain name.
it seems coincidental that he is requesting this today from us for a second
time. Who sent him a copy of my email from Friday?

First of all I do not have the minutes from the meeting March 15th, he said
you circulated to me- so please email us the minuies; and second, I still

need to receive the directive you have given him to persue our domain name.
We need this information he says is available. This is my third request 1o
get this directive giving him permission to act on behalf of strata.

Thank you [or the courtesy of a response,

Ron and Leanne

Leanne Karnehm | A JT EXHIBIT aﬁ

leannef@coralgardens.com

Deponemm

604-269-0033 (Office) ;g:; .
604-269-0343 (Fax) Dat?mww.nmonoozgfglx{

CGCOM_0000753



www.reefresidence.com
www.coraleardens.com

From: Brian Rayment [mailto:bravmenuimkivell.com]

Sent: Sunday, March 22, 2009 7:44 PM

To: ron@coralgardens.com'; "leanne@coralgardens.cont’; 'karnehms@shaw.ca'
Cc: 'briantrowbridge@hbtl.ic’; "Marers1@aol.com’; WFlichuman(@aol.com;
cvatci@yahoo.com; JAYGOLDSTEINMD@aol.com: ldrotar@@earthlink.net
Subject: "coralgardens.com" domain name transfer

CGCOM_0000754
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From: Brian Trowbridge [mailto:btrowbridage@hbti.tc)
Sent: Monday, March 23, 2009 10:58 AM

To: ‘Brian Rayment’
Subject: Coral Gardens and White House

Brian

It has come to our attention that you have written directly to our clients White House Ltd and Coral Gardens Resort
Management Ltd (your letter of March 22 2008). Ths letter was copied to me

However you should not have written to my clients directly as you knew they were represented by myself and the law firm
of Swann Trowbndge McKnight.

At the moment we have no evidence of your authority to register the mark in the USA or to seek a transfer of the domain
name. Would you be so kind as fo provide to me by return a copy of the Minutes of March 15 to which youreferand a
copy of the Minutes authorizing you to apply to register the mark in the USA.

If you acted without the authority of the Strata Corporation we will expect you to expunge the registration at your cost.

| had hoped that the attacks on my clients would have ceased with the election of a new Executive Committee but sadly
such does not appear to be the case.

Regards

Brian Trowbridge

AT EXHIBlT’Z&

L Rptt.—— U
- DatewwvxlDE:PGB"‘:’K o)

CGCOM_0000752
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Case: 1:13-cv-08669 Document #: 93 Filed: 10/08/14 Page 1 of 1 PagelD #:1182

UNITED STATES DISTRICT COURT
FOR THE Northern District of lllinois — CM/ECF LIVE, Ver 6,1
Eastern Division

Proprietors of Strata Plan No. 36, The
Plaintiff,
V. Case No.: 1:13-cv-08669
Honorable Robert W. Gettleman
Coralgardens.com, et al.
Defendant.

NOTIFICATION OF DOCKET ENTRY

This docket entry was made by the Clerk on Wednesday, October 8, 2014

MINUTE entry before the Honorable Susan E. Cox: Motion hearing held.
Defendant's motion to compel [75] is granted to the extent outlined in open court.
Answers to interrogatories 1 & 2 are stricken and Plaintiff is directed to completely
answer under verification by close of business next Friday, 10/17/2014. Plaintiff is to
produce all documents in response to document requests 5, 6, 7, 8, 10, 11, 16, 17, 18, 21
and 38 on or before 10/17/2014 or Plaintiff will be barred from using any of those
documents at trial. With respect to interrogatory #10, Plaintiff is to produce the rental
reservations for the past three years, attorneys eyes only. Plaintiff is ordered to submit a
modified protective order, for this information only, to the Court's proposed order box as
soon as practicable. Should this order not be followed, Plaintiff risks sanctions. Further,
due to the contentious nature of this case, the parties are ordered to contact the Court to
schedule all future meet and confer conferences, which are to take place in the courtroon
No further dates to be set at this time. Mailed notice (np, )

ATTENTION: This notice is being sent pursuant to Rule 77(d) of the Federal Rules of
Civil Procedure or Rule 49(c) of the Federal Rules of Criminal Procedure. It was
generated by CM/ECF, the automated docketing system used to maintain the civil and
criminal dockets of this District. If a minute order or other document is enclosed, please
refer to it for additional information.

For scheduled events, motion practices, recent opinions and other information, visit our
web site atvwww.ilnd.uscourts.gov.
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