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Motion for Protective Order

On October 13, 2015, at approximately 11:35 a.m. EDT, Petitioner telephoned
the Board and made an oral motion for a protective order under Trademark Rule
2.120(f) and Fed. R. Civ. P. 26(c)(1)(E) to designate the persons who may be present
(or excluded) during the Fed. R. Civ. P. 30(b)(6) deposition of Respondent.! Because
time was of the essence, the Board exercised its discretion to take up the matter
immediately. Participating in the telephone conference were Marc Trachtenberg
and Cameron Nelson, counsel for Petitioner; Dana Kurtz, counsel for Respondent;

and Robert Coggins, Board attorney. After entertaining the oral motion, oral

1 Although the rules contemplate that a motion for a protective order is to be made by the
party from whom discovery is sought, but this motion was raised by Petitioner — who was
taking the deposition — it was clear that a real controversy existed between the parties as to
whether Petitioner could exclude Respondent’s future witnesses (with depositions
scheduled for the following day) from the Rule 30(b)(6) deposition of Respondent.



Cancellation No. 92059352

response in opposition, and oral reply, the Board briefly suspended the conference
due to a previously scheduled Board appointment. At approximately 12:15 p.m.
EDT, the Board reconvened the conference and, after brief questioning and
discussion periods, denied the motion for a protective order, declining to exclude
from the Rule 30(b)(6) deposition either of the witnesses subject to the motion.

Motion to Extend

Upon review of the case file, it has come to the Board’s attention that Petitioner
filed (on September 30, 2015) a motion to extend the close of discovery until
November 30, 2015. In an effort to efficiently handle this case, and to determine all
outstanding issues in this written order, the Board exercises its discretion to take
up the motion prior to the time in which Respondent might otherwise file a written
brief in opposition thereto.2

Ordinarily, the Board is liberal in granting extensions of time before the period
to act has elapsed, so long as the moving party has not been guilty of negligence or
bad faith and the privilege of extensions is not abused. American Vitamin Prods.
Inc. v. DowBrands Inc., 22 USPQ2d 1312, 1314 (TTAB 1992).

When resetting the schedule in the August 1, 2015 Order (in which the Board,
inter alia, granted in part Petitioner’s motion to compel the Rule 30(b)(6) deposition
of Respondent and the discovery depositions of Brian Rayment and Charlotte Athy),
it was the Board’s intent to provide the parties — after the compelled depositions

were taken — with at least that amount of time remaining in discovery when the

2 Although the motion is not yet technically contested, Petitioner alleges therein that
Respondent would not consent to the extension.
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motion to compel was filed. The Board accomplished this by resetting the close of
discovery to September 30, 2015, a date thirty days beyond the thirty days allowed
for the compelled deponents to appear. See Order, 20 TTABVUE 7.3 Petitioner
correctly contemplated this intent in a September 29, 2015 email to Respondent.
See Exhibit I, p. 1 (21 TTABVUE 117).

After careful review of the motion and the multiple email exhibits thereto, the
Board determines that Petitioner has not abused the privilege of extension, has met
the good cause standard for extending time, and has shown that the requested
extension is not necessitated by its own lack of diligence or unreasonable delay.
Accordingly, the motion to extend is granted as well-taken, but only to the extent
modified herein. Inasmuch as the parties’ depositions are scheduled to conclude on
October 15, 2015 (see Exhibit C, p. 1 (21 TTABVUE 26)), discovery is extended until
thirty days beyond that date — until November 14, 2015.

Schedule

Dates are reset on the following schedule:

Discovery Closes 11/14/2015
Plaintiff's Pretrial Disclosures 12/29/2015
Plaintiff's 30-day Trial Period Ends 2/12/2016
Defendant's Pretrial Disclosures 2/27/2016
Defendant's 30-day Trial Period Ends 4/12/2016
Plaintiff's Rebuttal Disclosures 4/27/2016
Plaintiff's 15-day Rebuttal Period Ends 5/27/2016

In each instance, a copy of the transcript of testimony, together with copies of

documentary exhibits, must be served on the adverse party within thirty days after

3 Citations to TTABVUE refer to the Board’s electronic case file database, by entry and
page number. See In re Heatcon, Inc., __ USPQ2d __, _ n.4 (TTAB 2015). The Board prefers
that the parties cite to TTABVUE for material in the record. See Turdin v. Trilobite, Ltd.,
109 USPQ2d 1473, 1476 n.6 (TTAB 2014).
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completion of the taking of testimony. Trademark Rule 2.125. Briefs shall be filed
in accordance with Trademark Rules 2.128(a) and (b). An oral hearing will be set

only upon request filed as provided by Trademark Rule 2.129.



