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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Registration No. 4064021
Mark: HI-VIZ
Registered on the Principal Register on November 29, 2011

X
Ansell Ltd.,
Petitioner, Cancellation No. 92058230
V.
Custom LeatherCraft Mfg. Co., Inc.
Respondent.
: X

PETITIONER'S MOTION FOR SUMMARY JUDGMENT

Petitioner Ansell Ltd. ("Petitioner"), pursuant to Trademark Rule of Practice 2.127 and Federal
Rule of Civil Procedure 56(a), hereby moves for entry of summary judgment in its favor. In support of
its motion for summary judgment, Petitioner submits this supporting memorandum pursuant to
Trademark Rule of Practice 2.127(a), together with the accompanying declaration of Chancelor Wyatt

and the exhibits thereto.
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BACKGROUND FACTS

Ansell Ltd. (“Ansell” or the “Company”) is a global company dedicated to protective solutions for
gloves, workwear and other related devices in, among other areas, the industrial, construction, military,
science and healthcare sectors. Ansell designs, develops and manufactures a wide range of protective hand,
arm, clothing and related safety devices for industrial workers, healthcare professionals and patients, and
consumers around the world. The Company has made a significant investment in developing technologies
in barrier protection, cut resistance, abrasion management, infection control, manual dexterity parameters,
sweat management and temperature control for gloves, arm sleeves and protective clothing to meet the
needs of its end users. (Declaration of Chancellor Wyatt, citing the company website and its history, 95)

The Company, which dates back to 1899, acquired the Edmont Manufacturing Company
(“Edmeont™), of Coshocton, OH, in 1989. At the time of the merger, Edmont was recognized as the largest
manufacturer of rubber coated gloves in the U.S. Upon the merger with Ansell (known as Ansell
International Industrial at the time), the company became known as Ansell Edmont Industrial. (Wyatt Dec.

95). Ansell Edmont Industrial later became Ansell Protective Products, Inc., a division of Ansell Ltd.

A.  Ansell Edmont And Its Trademark WINTER HIVIZ

Ansell Edmont designed, developed, manufactured and sold its cold weather vinyl dipped work
glove, trademarked as WINTER HIVIZ, as early as May 1993 (Wyatt Dec., §5) Ansell Ltd.
has continuously sold its WINTER HIVIZ line of work gloves, complete with the trademark embossed on
the vinyl top hand portion of the gloves, in the U.S. from 1993 through to the present day. (Wyatt Dec.,
912). The WINTER HIVIZ work glove targets end users for cold weather outdoor hand protection on

construction sites or other outdoor work sites. (Wyatt Dec., § 6)
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B. Ansell Protective Products, Inc. And Its Trademark POWERFLEX T° HI VIZ YELLOW

In 1989, Ansell Edmont was renamed Ansell Protective Products, Inc. (Wyatt Dec., §5) In
January 2005, Ansell Protective Products, Inc. introduced a new product line known as POWERFLEX T°
HI-VIZ YELLOW (Wyatt Dec., J14) In marketing a new line of thermal stretch knit gloves, the Company

targeted a new end user with general purpose outdoor hand protection.

C. This Cancellation Petition

Against Petitioner’s long history of common law use of the marks WINTER HIVIZ and
POWERFLEX T° HI-VIZ YELLOW, on protective work gloves, on information and belief,
Respondent applied for and received U.S. Registration No. 4,064,021 on November 29, 2011 for the mark

HI-VIZ as used in U.S. interstate commerce beginning on March 8, 2010, (Exhibit 1) covering:

Tool aprons, Tool belts, Tool holders, Totes, tool suspenders, Tool pouches, tool pouches for attachment to
tool belts in Class 008;

Worker's non-disposable protective and safety apparel, namely, hats, caps, visors, gloves, mittens, belts,
shirts, vests, jackets, coats, jumpsuits, pants and worker's kneepads in Class 009;

Toolbags sold empty in Class 018;

Weather resistant clothing, namely, wind and water resistant shirts, vests, jackets, pants, hats, caps, visors,
and gloves in Class 025.

A year and a half later, on March 19, 2013, the Petitioner applied for the mark HI-VIZ, Serial No.

85/880,176, (Exhibit 2) covering:

Gloves for protection against accidents; Protective gloves for industrial use; Protective work gloves in Class
009.
Petitioner’s trademark application was refused by the Examining Attorney under 2(d) of the

Trademark Act based on Likelihood of Confusion with Respondent’s prior registration on May 18,
2003. (Exhibit 3) Petitioner timely filed a request to suspend Application Serial No. 85/880,176 and

proceeded to file the instant claim on November 15, 2013.
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The Board instituted the proceeding as Cancellation No. 92058230 on November 18, 2014 and
issued the governing scheduling order. (Exhibit 4). Petitioner has sought to cancel Respondent’s
registration on the grounds that Respondent’s HI-VIZ mark is likely to cause confusion with
Petitioner’s prior trademark rights in the mark HI-VIZ in violation of Section 2(d) of the Lanham Act,
15 U.8.C § 1052(d)..(Exhibit 5) Custom LeatherCraft Mfg. Co. Inc., represented by Mathew H.
Swyers, Esq. of The Trademark Company, filed its Answer to the Petition to Cancel on December 18,
2013.

ARGUMENT
Standard for Summary Judgment

A motion for summary judgment is an appropriate method for disposing of an inter partes
proceeding when "there is no genuine issue as to any material fact [such] that the movant is entitled to
judgment as a matter of law." Fed. R. Civ. P. 56(a); see also 37 C.F.R. § 2.1 16(a) (Federal Rules of
Civil Procedure generally apply to inter partes proceedings). Summary judgment "is regarded as ‘a
salutary method of disposition,” and the Board does not hesitate to dispose of cases on summary
Jjudgment when appropriate.” TBMP § 528.01 (citations omitted). It is appropriate to serve the interest
of judicial expediency where the non-moving party demonstrates the absence of any genuine issue of

material fact. Celotex Corp. v. Catrett, 477 U.S. 317,323 (1986)

Summary judgment is appropriate in cases where, as in the instant case, there are no genuine
issues of material fact to be tried and the proceeding can be resolved as a matter of law. T.4.B. Sys. v.

PacTel Teletrac, 37 U.S.P.Q.2d 1879, 1881 (Fed. Cir. 1996)

Petitioner has moved for summary judgment of its Petition for Cancellation of Respondent’s
registration based on Petitioner’s priority of use of the mark HI-VIZ and likelihood of confusion caused
by Respondent’s registration. Likelihood of confusion is "a legal conclusion based on underlying
facts." Cunningham v. Laser Golf Corp., 55 U.S.P.Q.2d 1842, 1843-44 (Fed. Cir. 2000). As such, it is
an issue that "the [BJoard may unquestionably resolve ...on summary judgment." Sweats Fashions Inc.
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v. Pannill Knitting Co., 4 U.S.P.Q.2d 1793, 1797 (Fed. Cir. 1987); see also Hewlett-Packard Dev. Co.
v. Vudu, Inc., 92 U.SP.Q.2d 1630, 1632-33(T.T.A.B. 2009) (granting summary judgment on the issue
of likelihood of confusion).

To establish a likelihood of confusion on a motion for summary judgment, Petitioner must
establish that there is no genuine dispute of material fact that (1) it has standing to petition to cancel
the Registration; (2) it has priority of use; and (3) Respondent’s use of the mark HI-VIZ is likely to
cause confusion among consumers as to the sponsorship, affiliation or connection of goods offered
under the parties' respective marks. See, e.g., Lipton Indus., Inc. v. Ralston Purina Co., 213 U.S.P.Q.
185, 187 (C.C.P.A. 1982); Hornblower & Weeks, Inc. v. Hornblower & Weeks, Inc., 60 U.S.P.Q.2d
1733, 1735 (T.T.A.B. 2001).

1. There Is No Genuine Issue of Material Fact That Petitioner Has Standing

In this case, it is undisputed that Petitioner has standing to bring the instant action. “A party has
standing to seek cancellation of a trademark registration if the party believes it is likely to be damaged by
the registration and the belief in the likely damage can be shown by establishing a direct commercial
interest.” See Cunningham v. Laser Golf Corp., 55 U.S.P.Q.2d 1842, 1844 (Fed Cir. 2000); 15U.S.C. §
1064. Petitioner’s trademark application Serial No. 85/880,176 for the mark HI-VIZ was refused by the
Examining Attorney under 2(d) of the Trademark Act based on likelihood of confusion with Respondent’s
Registration No. 4,064,021 on May 18, 2013. (Exhibit 3) Petitioner through its Wyatt Declaration has
submitted evidence of continuous use of the mark HIVIZ on gloves via its use for 22 years of its mark
WINTER HIVIZ, and evidence of continuous of the mark HI VIZ on gloves via its use over the past 10
years of its mark POWERFLEX T° HI VIZ YELLOW. (Wyatt Dec. 11, 15) As both of Petitioner’s
marks have been used on identical work glove goods as those covered by Respondent’s registration (see
supra.), Petitioner has a reasonable belief that its commercial interest will be damaged by likely consumer

confusion with the mark registered by Respondent on identical goods. Accordingly, the undisputed facts
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establish that Petitioner has standing to motion the Board for summary judgment seeking cancellation of
Registration No. 4,064,021 for the mark HI-VIZ.

2. There Is No Genuine Issue of Material Fact That Petitioner Has Priority Of Use

Priority is established by Petitioner's showing of proprietary rights in a mark based on"a prior
registration, prior trademark or service mark use, prior use as a trade name, prior use analogous to
trademark or service mark use, or any other use sufficient to establish proprietary rights." Herbko Int'l,
Inc. v. Kappa Books, Inc., 64 U.S.P.Q.2d 1375, 1378 (Fed. Cir. 2002); TBMP § 309.03(c)(A). Further,
for Petitioner to prevail on its claim of likelihood of confusion based on common law rights, “the mark
must be distinctive, inherently or otherwise, and [Petitioner] must show priority of use.” Wet Seal Inc. v.
FD Mgmt. Inc., 82 USPQ2d 1629, 1634 (TTAB 2007) (citing Otto Roth & Co. v. Universal Foods Corp.,
640 F.2d 1317, 209 USPQ 40 (CCPA 1981)).

In this case, Petitioner presents factual evidence showing that its prior common law use of the
marks HIVIZ and HI VIZ in combination with Petitioner’s brands WINTER HIVIZ covering work gloves
for outdoor, cold weather work situations, and POWERFLEX T° HI VIZ YELLOW, covering thermal knit
general purpose work gloves, establishes proprietary rights in the mark. Petitioner’s date of first use, May
3, 1993, for its WINTER HIVIZ mark in U.S. interstate commerce has been documented within its
trademark Registration No. 1,843,695. (Wyatt Dec. §8) Although the Company did not renew this
trademark registration in 2005, Petitioner has continuously used this common law mark in U.S. interstate
commerce on work gloves from May 3, 1993 until the present day. Petitioner’s first date of use of its mark
WINTER HIVIZ predates Respondent’s attested first date of use of January 26, 2010 in interstate
commerce of the mark HI-VIZ , covering identical protective and safety gloves in Class 009 and gloves in
Class 025. (Exhibit 8, ##1, 5) Further, Respondent affirmed its October 10, 2011 Statement of Use with a

first use in interstate commerce for Class 25 gloves and mittens on March 8, 2010. (Exhibit 7) As such,
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Petitioner’s first use occurred 17 years prior to Respondent’s first use of the HI-VIZ mark on Class 009 and
Class 025 gloves.

Petitioner’s first use of its POWERFLEX T° HI VIZ YELLOW trademark also predates
Respondent’s January 26, 2010 and March 8, 2010 first use dates in U.S. interstate commerce for its Class
009 and Class 25 products, respectively. Petitioner introduced its POWERFLEX T° HI VIZ YELLOW
brand covering thermal knit work gloves as early as January 1, 2005, and has used and continues to use this
mark through to the present day. (Wyatt Dec. §14) Thus, Petitioner clearly demonstrates its use of the HI
VIZ mark at least 10 years prior to Respondent.

Petitioner not only demonstrates continuous prior use of its WINTER HIVIZ mark by 17 years
and prior use of its POWERFLEX T HI VIZ YELLOW mark by 10 years as compared to that of
Respondent’s HI-VIZ mark, but Petitioner demonstrates distinctive use of the HI VIZ mark. As such the
Wyatt Declaration (] 12, 13) specifies Petitioner’s effort to use its WINTER HIVIZ mark in a distinctive
manner:

12. Petitioner’s WINTER HIVIZ work gloves have been embossed with the identical WINTER HIVIZ
trademark on each of both gloves sold as a pair from the first date of use in U.S. commerce until the present day.

(Exhibit F)

13. In addition to its consistent use of the WINTER HIVIZ embossed trademark, Petitioner’s WINTER
HIVIZ work gloves have maintained the identical look and feel including references to 1) Ansell Edmont, and 2)
product number 23-491, as well as 3) the orange color vinyl coated hand portion and 4) brown knit cuff on each of

both gloves sold as a pair from the first date of use in U.S. commerce until the present day. (Exhibit F)

Accordingly, there can be no genuine issue of material fact that Petitioner is the senior
user and has established the necessary distinctiveness and priority of use over Respondent as a

matter of law.

10
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3. There Is No Genuine Issue of Material Fact Concerning The Likelihood of Confusion
Between Petitioner’s Marks HIVIZ and HI VIZ, with that of Respondent’s HI-VIZ
Mark

In determining the likelihood of confusion in a summary judgment motion, the Board must
determine whether, as a matter of law, consumer confusion is likely, based on the factors set forth in In re
/
E.L du Pont de Nemours & Co., 177 U.S.P.Q. 563, 567 (CCPA 1973). In this seminal case, the du Pont

Court listed the principal factors to consider in determining whether a likelihood of confusion arises
between marks. Among the factors, the most relevant to summary judgment in this case are the similarity
of the marks as to appearance, sound, meaning and commercial impression, and the relatedness of the
products and channels of trade. Additionally, the sophistication of the consumer will also be relevant to
this analysis. The overriding concern is to prevent buyer confusion as to the source of the services. In re
Shell Oil Co., 992 F.2d 1204, 1208, 26 USPQ2d 1687, 1690 (Fed. Cir. 1993).

There Can Be No Dispute That The Marks Are Identical In Appearance, Sound And Connotation

In the first part of the likelihood of confusion analysis, the marks are compared for
similarities in their appearance, sound, connotation and commercial impression. Palm Bay Imports
Inc. v. Vueve Clicquot Ponsardin Maison Fondee En 1772, 73 U.S.P.Q.2d 1689, 1692 (Fed. Cir.
2005). “In a particular case, any one of these bases for comparison may be critical in finding
marks to be similar.” Venture Out Properties LLC v. Wynn Resorts Holdings LLC, 81 U.S.P.Q.2d
1887 (2007)(citable as precedent).

Similar to Venture Out, the connotation of the marks, in this case, is critical to showing the
marks are confusing similar. Petitioner’s mark HI-VIZ is the dominant feature of its WINTER
HIVIZ mark based on its prominent positioning as embossed on Petitioner’s work glove. The
element in HIVIZ is a dominant component part of the mark by virtue of its larger size and
presentation than that of the additional element WINTER. Venture Out Properties LLC, at 1891,
citing, In re Appetito Provisions Co. Inc., 3 U.S.P.Q.2d 1553, 1554 (TTAB 1987). Petitioner’s

mark has also consistently used the same distinctive embossed and stylized version of the mark

11
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on each of the orange vinyl work gloves with brown knit cuffs sold as a pair for 22 years for

distribution in interstate commerce, (Wyatt Dec.), as shown below:

“[]It is a well-established principle that, in articulating reasons for reaching a
conclusion on the issue of likelihood of confusion, while the marks are compared in their
entireties, including descriptive or disclaimed portions thereof, ‘there is nothing improper in
stating that, for rational reasons, more or less weight has been given to a particular feature of
a mark, provided the ultimate conclusion rests on consideration of the marks in their
entireties. Indeed, this type of analysis appears to be unavoidable.” Venture Out Properties
LLC at 1890.

Here, Petitioner’s HIVIZ mark, a suggestive term, is also considered the dominant
portion of the mark because the term WINTER, as applied to outdoor work gloves for use in
cold weather conditions (Wyatt Dec.6) is accorded less weight. The term WINTER as
applied to outdoor work gloves for use in cold weather condition is less significant “in creating
the marks’ commercial impression.” Venture Qut Properties LLC. at 1899, citing In re Code
Consultants, Inc., 60 USPQ2d 1699, 1702 (TTAB 2001) and In re Chatam International Inc., 71
USPQ2d 1944, 1946 (Fed. Cir. 2004) ("Because ALE has nominal commercial significance, the
Board properly accorded the term less weight in assessing the similarity of the marks under Du
Pont. As a generic term, ALE simply delineates a class of goods").

As such, the consistent use of the HIVIZ term, through its continued use of the mark
WINTER HIVIZ by Petitioner is identical in commercial impression to that of Respondent’s

HI-VIZ mark as used on work gloves. Both Petitioner’s mark and Respondent’s mark cover
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work gloves that incorporate highly visible color for safety and protection of workers hands
(See Wyatt Dec. § 6; Exhibit 7).

Petitioner’s POWERFLEX T° HI VIZ YELLOW mark also connotes a highly
similar commercial impression to Respondent’s mark as applied to work gloves. Based on
the strength of the commercial impression of the mark HI-VIZ as relates to work gloves,
Petitioner’s use of the mark HI-VIZ is comparatively identical to the commercial impression
bestowed on Respondent’s mark as applied to work gloves.

The marks must be viewed in the context of the whole as they are encountered by
consumers in the marketplace. Beer Nuts, Inc. v. Clover Club Foods Co., 805 F.2d 920, 925
(10th Cir. 1986). The consistent use by Petitioner of the HI VIZ term, through its continued
use of the mark POWERFLEX T° HI VIZ YELLOW is identical in commercial impression
to that of Respondent’s HI-VIZ mark as used on work gloves.

Therefore, there no genuine issue of material fact arises as to the confusing
similarities in appearance, sound and, most critically, connotation and commercial
impression of the marks at bar in the context of the work glove products as a whole as they are

encountered by consumers in the marketplace.

There Can No Dispute That the Parties' Trade Channels and Consumers Overlap

The second part of the duPont factor analysis concentrates on the overlap of the parties' trade
channels and consumers due to the relatedness of the goods in the marketplace. A comparison of the
Petitioner’s and Respondent’s protective and safety products, namely gloves, apparel and other related
devices demonstrates that both parties sell identical products in identical markets.

A review of the Respondent’s registration for HI-VIZ demonstrates the list of products offered
under Respondent’s mark, namely (Exhibit 1)

Tool aprons, Tool belts, Tool holders, Totes, tool suspenders, Tool pouches, tool pouches for attachment to
tool belts in Class 008;

Worker's non-disposable protective and safety apparel, namely, hats, caps, visors, gloves, mittens, belts,
shirts, vests, jackets, coats, jumpsuits, pants and worker's kneepads in Class 009;
13
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Toolbags sold empty in Class 018;

Weather resistant clothing, namely, wind and water resistant shirts, vests, jackets, pants, hats, caps, visors,
and gloves in Class 025.

A review of Petitioner’s applied for the mark HI-VIZ, Serial No. 85/ 880,176, (Exhibit 2) covers:

Gloves for protection against accidents; Protective gloves for industrial use; Protective work gloves in Class
009.

Clearly, Respondent’s goods in Class 9 covering Worker's non-disposable protective and safety
apparel, and Class 025 covering Weather resistant clothing, namely, ...gloves [and] mittens...” are identical
to Petitioner’s “Gloves for protection against accidents; Protective gloves for industrial use; Protective work
gloves in Class 009.” Further proof of the identical nature of the goods is demonstrated by the actual gloves
as they appear for sale in commerce. (Wyatt Dec. 911, 15; Exhibit 7) Based on the product packaging and
sales information shown in the Exhibits, when these products are faced by the consumer, the products
exhibit very little distinction in look or purpose.

Additionally, by Respondent’s own Answers to Interrogatories, the goods offered under
Respondent’s Mark are or will be advertised and sold through the identical channels of trade as
Petitioner's goods offered under Petitioner's marks, namely Grainger, the country’s largest work supply
cataloguer and online retailer, as well as the country’s top general retailer AMAZON.COM. (Wyatt Dec. 79
11, 15; Exhibit 8,#9). Further, an online search of GRAINGER.COM under the retailer’s “safety products”
category, reveals the cross marketing results which include protective apparel, accessories and devices as
well as gloves. ( Exhibit 9). A online search of AMAZON.COM also yields similar results in offering
access to all categories of protective gloves, apparel, accessories, and devices as well as tools and home
improvement items listed on the left side of the search result document. (Exhibit 10).

Accordingly, Petitioner clearly demonstrates the undisputed facts that the products covered by the
marks are identical and share identical channels of trade such that a likelihood of confusion between

Petitioner’s mark and Respondent’s should be found as a matter of law.
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There Can Be No Dispute Concerning Consumer Sophistication

The consumer sophistication du Pont factor considers "the conditions under which and buyers
to whom sales are made, i.e., 'impulse' vs. careful, sophisticated purchasing." duPont, 177 U.S.P.Q. at
567. Here, there is no dispute that the consumers for the parties' goods are not discriminating
purchasers likely to spend considerable time examining the competing marks in order to discern any
slight difference.

Here, there is no dispute that the consumers for the parties' goods are not
discriminating purchasers likely to spend considerable time examining the competing marks
in order to discern any slight difference. By Respondent’s own Answers to Interrogatories,
Respondent does not target a specific group of consumers, but “Registrant
offers and sells Registrant’s products offered and sold in connection with
Registrant’s Mark to anyone.” (Exhibit 8#19) Respondent, therefore offers no material fact
as to the sophistication of its consumer base such that such consumers make impulse vs. careful

sophisticated purchasing. Accordingly, this duPont factor weighs in Petitioner's favor.

CONCLUSION

For the foregoing reasons, the undisputed facts and admissions establish a likelihood of
confusion, mistake and deception arising from registration of Autoplastic's StP Mark and, thus,
Petitioner is entitled to summary judgment on its Section 2(d) claim. Accordingly, Petitioner
respectfully requests that Registration No. 92058230 be canceled and that judgment for Petitioner be

entered in this proceeding.
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This motion is being filed prior to the commencement of Petitioner’s testimony period and is
therefore timely. TBMP § 528.03. Petitioner requests that all other proceeding be suspended pending
the disposition of this motion TBMP §528.02.

Respectfully submitted this 20" day of February, 2015,

ser Taboada

Attorney for the Petitioner
1030 Broad Street, Suite 203
Shrewsbury, NJ 07702
gsugg@mtiplaw.com
732-917-6272

437054



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
The Trademark Trial and Appeal Board

In the matter of U.S. Registration 4,064,021
For the mark HI-VIZ
Registered on the Principal Register on November 29, 2011

Ansell Limited

Petitioner,
VS. Cancellation No. 92058230
Custom LeatherCraft Mfg. Co., Inc., .

Respondent.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I caused a copy of the foregoing this 20th day of February,

2015 to be served, via United States Postal Service Express Mail and U.S. first class mail,

postage prepaid, upon:

Matthew H. Swyers, Esq.

The Trademark Company PLLC
2703 Jones Franklin Road, Suite 206
Cary, NC 27518

wynne BSugg W
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Registration No. 4,064,021
Mark: HI-VIZ

Filed: March 13, 2010

Registered: November 29, 2011

Ansell Ltd.
Cancellation No. 92058230
Petitioner,
V.

Custom Leathercraft Mfg. Co., Inc.

Respondent.

DECLARATION OF CHANCELOR WYATT

I, Chancelor Wyatt, pursuant to 28 U.S.C. §1746, declare as follows:

1. I serve as the Associate Director of Business Development for Oil & Gas at the corporate
headquarters for Ansell Protective Products, Inc., now known as Ansell Healthcare LLC (as of January 1,
2015), located at 111 Wood Avenue South, Iselin, NJ, and I am submitting this Declaration in support of

Petitioner’s Motion for Summary Judgment.

2. Previous to my current position, I served as the Associate Director of Brand Management
& Business Development for Construction Markets for Ansell Protective Products, Inc. at the 111 Wood
Avenue South, Iselin, NJ location, as well as the company’s previous headquartered location of 200
Schulz Drive, Red Bank, NJ. It was during this time that I was involved in the location move of corporate
headquarters, on or around September 30, 2011, wherein proprietary marketing and advertising materials

within my department were lost or destroyed.

3. I am making this Declaration on the basis of my own personal knowledge and were I

called as a witness in the proceeding, I would testify consistently to the following facts.
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4, Petitioner has been a global designer, developer, manufacturer and distributor of
protective solutions for industrial, medical and construction work gloves, apparel and related devices for

sale in the U.S. and globally for over 100 years.

5. Petitioner’s website provides a historic corporate timeline showing its acquisition of the
Edmont Manufacturing Company in 1989, a core addition to its industrial rubber dipped glove business,

and establishing its then new company name, Ansell Edmont Industrial Inc., that same year. (Exhibit A)

6. Petitioner is the owner of the trademark WINTER HIVIZ covering “work gloves” for
construction, as well as for other industrial and consumer markets serving outdoor, cold weather needs

with highly visible colors.

7. Ansell Edmont Industrial Inc. (“Ansell Edmont™) applied for U.S. trademark protection
for its mark WINTER HIVIZ in standard character format on August 27, 1991, Serial No. 74198530,
covering “work gloves” in International Class 025. (Exhibit B)

8. On July 5, 1994, Petitioner obtained U.S. Registration No. 1,843,695 upon affirming a
first date of use in U.S. commerce of its trademark WINTER HIVIZ of May 3, 1993. (Exhibit C)

9. The United States Patent and Trademark Office subsequently recorded an assignment of
U.S. Registration No. 1,843,695, WINTER HIVIZ, from Ansell Edmont Industrial Inc. to Ansell
Protective Products, Inc. on September 8, 1998. (Exhibit D)

10. The WINTER HIVIZ mark remained a registered trademark on the U.S. Principal
Register from July 5, 1994 until April 9, 2005, when the trademark registration was not renewed. (Exhibit
B)

11. Petitioner’s WINTER HIVIZ work gloves are, and have been, sold continuously in the
U.S. from 1993 until the present day in home improvement stores, big box stores, and through many large
scale distributors, both by catalog and online, including such well known distributors as Grainger® and

Amazon.com®. (Exhibit E)
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12. Petitioner’s WINTER HIVIZ work gloves have been embossed with the identical
WINTER HIVIZ trademark on each of both gloves sold as a pair from the first date of use in U.S.

commerce until the present day. (Exhibit F)

13. In addition to its consistent use of the WINTER HIVIZ embossed trademark, Petitioner’s
WINTER HIVIZ work gloves have maintained the identical look and feel including references to 1)
Ansell Edmont, and 2) product number 23-491, as well as 3) the orange color vinyl coated hand portion
and 4) brown knit cuff on each of both gloves sold as a pair from the first date of use in U.S. commerce

until the present day. (Exhibit F)

14. On January 1, 2005, Petitioner introduced its POWERFLEX T° HI VIZ YELLOW mark
covering rubber-dipped knit gloves for specialized use in cold weather for construction, as well as other

industrial and consumer markets through a press release, which is still available on the internet. (Exhibit
G)

15. Petitioner’s POWERFLEX T° HI VIZ YELLOW gloves are, and have been, sold
continuously throughout the U.S. from 2005 until the present day through many large scale distribution

outlets via catalog and online services, including Grainger®, among others. (Exhibit H)

16. I personally obtained the annual sales records covering fiscal years 2000 through to 2015
(representative of calendar-dated sales from July 1, 1999 through October 2014) based on Petitioner’s
legacy accounting software platform available for Petitioner’s WINTER HIVIZ and POWERFLEX T° HI
VIZ YELLOW products. (Exhibit I)

I declare under penalty of perjury of the laws of the United States of America that the foregoing

statements are true and correct to the best of my knowledge.

Executed on _ Feb 20, 2015.

——— g

Chancelor Wyatt

436488
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Anselifro.com Home
I @' - P ; 2 Ansell is a worldwide corporation Print this page | E-mail this page
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P SpecWars Online Chemical Hand Protection P Find a Territory Manager P Product Search P Product Catalog

AnsellPro.com

Home

1 1 ab F:t
History of Innovation _ out Ansell
History of Innovation |
A Century of Innovation Prass Room
Ansell is one of the few companies in the hand protection industry that can trace its history back 100 Product Catalog

years, celebrating a century of leadership and product innovations. The Ansell story spans the globe,

bringing together companies and technologies to meet specific personal protective equipment (PPE) HyFiex® Gloves

needs within a wide range of industries. Technical Center
Although Ansell has long been recognized for its high quality gloves and apparel, the company's history dates back to 1888 when Guardian®
John Boyd Dunlop, a prosperous, Scottish-born veterinary surgeon, invented the pneumatic bicycle tyre in Belfast, Ireland. A group Tradeshows
of Irish businessmen recognized the product’s potential and worked with Dunlop to form a syndicate to launch "The Dunlop o

Pneumatic Tyre Company." Associations

Grdering Info
With bicycles the most popular form of transport and cycle racing the most popular sport, the pneumatic tyre was an unqualified rdering In

success. Yet, in 1899, the Dunlop Company faced financial difficulties and decided to sell its overseas holdings. A Canadian syndicate Contact Us

purchased the Australasian interests and launched "The Dunlop Pneumatic Tyre Company of Australasia," an Australian company. Image Library

Six years later, in 1905, the company made the first of many acquisitions by purchasing its main rival, the Barnet Glass Rubber Cistributor Info
Company. While examining the two companies' product lines, the decision was made to discontinue condom production and the . .
p : Disclaimer
machinery was discarded.
Site Map

Eric Ansell, a Dunlop employee, took the machinery and set up his own company, The Ansell Rubber Company, in Melbourne,
Australia, manufacturing toy balloons and condoms. The rest is history as Ansell made strategic acquisitions and expansions and
invested in the research and development necessary to bring a number of industry “firsts" to market, earning the company its
reputation as the industry innovator and largest manufacturer of protective gloves and clothing in the world.

1920s - New Products, New Quarters

Eric Ansell successfully grows his company’s product line, adding surgical gloves, household rubber gloves and industrial work gloves
to its offerings. His sons, Lloyd and Harvey, join their father after he moves the company to Richmond, Australia. In 1929, the
business is registered as E.N Ansell and Sons Ltd.

1930s - A New Name
E.N. Ansell and Sons Ltd. is renamed The Ansell Rubber Company, reflecting the company’s continued growth.

1940s - Ansell and the War Effort

After Ansell is declared part of an essential industry and awarded vital government defense contracts, the company increases its
research into synthetic rubber compounds, producing gas masks, surgeon gloves and meteorological balloons to support the war
effort.

In 1945, Ansell develops the first automated glove dipping machine, greatly boosting its manufacturing capacity. The machine can
produce 300 dozen pairs of synthetic gloves in eight hours.

1950s - International Expansion
Ansell acquires the Nutex Rubber Company of Sydney and begins exporting to the U.S. and European markets. At the same time,
Edmont, which would later be acquired by Pacific Dunlop, introduces its NEOX®, Redmont™, Snorkel® and Grab-It brands, which
are still part of the Anseli line today.

1960s - Decade of Change

1960 - Edmont begins producing gloves at its Canadian subsidiary, introducing its famous "Green Thumb" garden
glove to the consumer market. Six years later, Edmont Inc. is acquired by healthcare giant Becton-Dickinson, and
becomes the Edmont Division.

1967 - Dunlop Rubber changes its name to DUNLOP AUSTRALIA LIMITED.

1969 - While purchasing a wide range of companies during a three-year period, Dunlop Australia Limited acquires The
Ansell Company.

1970s - Age of Opportunities
1971 - Congress passes the Occupational and Safety Act, resulting in a wealth of new opportunities for Ansell,

1972 - The Ansell Corporation is formed to grow the company's market share in the United States. The company is
based in Bethel, Connecticut and begins operating out of an old store.

1975 - Dunlop Australia Limited establishes its first off-shore manufacturing operation with an Ansell Glove factory in
Melaka. The company completes its production facility in Malaysia, Ansell Malaysia Sdn Bhd, the same year. A year
later, the latter facility makes its first pair of household gloves, adding three surgical gloves a few months later. The
facility installed a second household glove machine in 1979.

1980s - Growth and Innovation
1981 - Ansell purchases Akwell Industries in the United States, which helps Ansell establish a significant North

American presence in the industrial and surgical gloves markets and launches a period of unprecedented innovation
and growth.

http:/Avww.ansellpro.com/main/aboutAnsell_history.asp 13
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1984 - Ansell acquires Pacific Polymers, Inc. and re-names the company Ansell Pacific. The acquisition expands Ansell's
range of products in the United States, where PPI gloves have an established presence within the Acid Clean Room
market.

During the same year, Ansell purchases Aspair Gloves in the United Kingdom, adding a quality unsupported nitrile glove
to its product line. The acquisition enables Ansell to enter into the production of chemical-resistant gloves.

1985 - Ansell International opens a new factory in Thailand to produce household gloves and balloons. During the
same year, Ansell International acquires Lamprecht, a German manufacturer of advanced technology neoprene
industry gloves and Kelga, a Malaysian manufacturer of household gloves. Ansell also constructs new factories in Sri
Lanka and Thailand and purchases plants in the United Kingdom, the United States, Mexico, Germany and France-
transferring technology from the U.S. and Australia.

1988 - Ansell acquires the Granet Glove Company, a small, supported dip facility in Snow Hill, North Carolina, This
acquisition enables Ansell to manufacture supported industrial gloves.

1989 - Ansell is firmly established as the market leader in industrial hand protection when Pacific Duniop, Ltd. acquires
the Edmont Division of Becton-Dickinson and Company. Edmont, which has 18 manufacturing locations worldwide, is
merged with Pacific Dunlop’s Ansell International Industrial Division to create Ansell Edmont Industrial.

Edmont, which becomes the core industrial business, is an excellent fit with Ansell's dominance in unsupported gloves.
Ansell also transferred the supported glove technology acquired from Edmont to Biyagama (which is in Sri Lanka, close
to the city of Colombo), with the first production run in 1992.

1990s - World Leadership

1991 - Ansell is recognized as the world's largest producer and distributor of medical, household and industrial gloves.

1993 - Ansell introduces Nitrilite gloves, which are considered the first viable thin-mil glove for cleanrooms.

Ansell acquires CPP Inc., a North-Carolina-based manufacturer of aprons, sleeves and safety vests servicing the red
meat and poultry processing, construction, electronics and law enforcement markets. CPP products add to the small
range of protective clothing that is already part of the Edmont product line.

As demand for examination gloves explodes, Ansell moves its household gloves production to Bangkok and Malaysia,
with the original household glove machines in Melaka converted for examination glove production. Ansell also acquires
Perry, Johnson and Johnson's medical glove business.

Ansell restructures info three strategic business units (consumer, medical and industrial), each with its own technical
and research and development facility.

1997 - Ansell solidifies its commitment to the glove industry with the purchase of Golden Needles Knitting, the largest
glove knitting facility in the world. Combining Golden Needles' knitting capabilities with Ansell's dipping technology
results in the launch of HyFlex® gloves, which offer unprecedented levels of comfort and cut resistance using
DuPont™ Kevlar® technology. At the time, Golden Needles is the largest user of Kevlar® in the world in the glove
industry.

During the same year, Ansell moves its corporate offices to Red Bank, New Jersey.

Ansell launches Vileda household gloves in Spain, which results from a business relationship formed between Ansell
and Vileda, a subsidiary of the FHP group. Expansion later occurs in Germany and Italy, with sales to Portugal and
Turkey.

1998 - Ansell's Melaka facility begins the launch of several new products, including synthetic coated gloves.

Ansell medical SBU releases the world's first surgical gloves made with polyurethane.

2000 - Planning for Today...and Tomorrow

2002 - Company name changes to Ansell Healthcare as the result of a strategic repositioning and a concentrated
focus on the company's core business: protective products in the broad healthcare context.

2003 - Ansell moves its industrial unit corporate offices to Red Bank, New Jersey.
Ansell transfers its knitting technology — including Intercept Technology — to company sites in Asia and Mexico.
2004 - Ansell launches Vileda brand household gloves in the U.S.

Ansell Introduces SafetyNet™, a proprietary software tool used to map a customer's PPE requirements at the
workstation or function level within a manufacturing facility. Designed and developed by Ansell, SafetyNet searches
through 18,000 decisions contained in the software to select the optimal hand protection solution.

2005 - Ansell Healthcare is part of a global organization with more than 11,500 employees. The company provides
hand protection and safety apparel for a range of industries-from food processing to automotive assembly and general
industry.

The Future

With a wide range of products and a strong global presence, Ansell will focus on developing new products and initiatives that will
make a difference to its customers. The objective is to help customers change the way they manage their hand protection costs by
focusing on the total value of hand protection. During the coming years, Ansell also plans to expand into various new markets-
whether emerging markets in Eastern Europe or "virgin territories" such as China.

A History of Product Innovation
Ansell has long been recognized for its leadership in introducing products that incorporate new fabrics and new technologies to
provide the highest levels of comfort and protection. Below are some of Ansell's most innovative products:

Sol-Vex® nitrile gloves were considered ahead of their time, combining strength with a high level of chemical
resistance.

Sol-Knit™ gloves combine the durability and chemical resistance of nitrile with the strength and comfort of an interlock
knit cotton liner

http:/Awww.ansellpro.com/main/aboutAnsell_history.asp
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Scorpio® neoprene-coated gloves offer broad spectrum resistance to a range of chemicals. The interlock knit cotton
lining and flexible neoprene coating stretch for a snug fit and easy donning.

Hylite gloves offer a better alternative to cotton, light- and heavy-duty leather and PVC gloves. They feature a cotton
lining and snag, puncture and cut-resistant nitrile coating

Hycron® gloves are extra tough with a heavy-duty nitrile coating for excellent dry grip and superior service while
handling rough, abrasive materials.

TNT® disposable nitrile gloves are durable yet soft for added comfort. They include textured fingers for exceptional grip.

PawGard™ gloves and sleeves, as part of Ansell's Polar Bear® line, provide workers the superior protection of a
heavyweight product with the comfort and fit of a lightweight glove.

HyFlex® 11-500 gloves with a stretch Kevlar® liner and foam nitrile coating offer comfort and excellent cut protection
for workers handling sharp-edged materials and tools.

HyFlex 11-501 gloves feature revolutionary Intercept Technology®, which incorporates Kevlar® Stretch Armor
Technology for incredible fit and dexterity and superior cut resistance. Intercept Technology was jointly developed by
Ansell and DuPont® and is marketed exclusively by Ansell.

Vantage™ gloves incorporate Intercept Technology for a new standard in cut protection, comfort and dexterity.

ArmorKnit™ gloves are a safe and economical solution for the pulp & paper and other industries. The gloves have the
highest ANSI Cut Rating: Level 5.

The Edmont Manufacturing Company

The year was 1933 when Edward Montgomery began experimenting with fabric gloves in an attempt to coat them with rubber to
extend their wear. Montgomery conducted the first experiments in his garage, where he applied tire tube repair rubber to the palms
of ordinary canvas gloves and vulcanized them on a hot plate. This soon led to the more economical process of dipping gloves in
latex rubber.

In 1934, Montgomery moved his glove production operation to an old foundry building, with the Edmont Manufacturing Company
officially incorporated a year later. Early production equipment included a few machines to sew the glove liners, wood forms for
stretching the liners for dipping, a tank for the rubber latex and a handmade curing oven.

As demand for Edmont gloves grew, the company moved to Coshocton, Ohio, in 1951, where it became known for producing coated
gloves of superior quality and value. Edmont gloves were used in many industries for thousands of different jobs requiring hand
protection. Specialized coatings were developed using natural rubber, synthetic rubber and vinyl plastic.

When Becton, Dickinson and Company, a leading U.S. health care corporation, acquired Edmont in 1966, Edmont was recognized as
the largest manufacturer of coated gloves. Pacific Dunlop, Lt. acquired the Edmont Division in 1989, merging it with the Anselt
International Industrial division to create Ansell Edmont Industrial.

ne of itg ¢

50 %4
The product names used on this Web site are either trademarks or registered trademarks of Ansell Limited or one of its affiliates. Other trademarks used are either
trademarks or registered trademarks of their respective holders.

http:/Awww.ansellpro.com/main/aboutAnsell_history.asp 33
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Edmont Manufacturing Company - Ohio History Central

Edmont Manufacturing Company

In 1933, Edward Montgomery began experimenting with covering cotton gloves with vulcanized
rubber. His experiments initially took place in his garage, but upon perfecting the process,
Montgomery eventually moved the operation to an abandoned foundry in Coshocton, Ohio. By
coating the cotton gloves in latex, Montgomery enhanced the gloves' durability.

In 1934, Montgomery established the Edmont Manufacturing Company. In 1951, he relocated his
business to new facilities in Coshocton. Over the next several years, the Edmont Manufacturing
Company emerged as the world's largest producer of coated gloves. In 1966, Montgomery retired
from the business and sold it to Becton, Dickinson and Company. In 1989, Pacific Dunlop, Lt.
acquired the business and created Ansell Edmont Industrial.

Upon retiring, Montgomery used proceeds from the sale of Edmont Manufacturing Company to
restore Roscoe Village, a recreated canal town in Coshocton.

See Also

¥ Coshocton, Ohio
» Ohio
¥ Roscoe Village

Categories: History Organizations | Great Depression and World War 1I | Business and Industry
[ Science and Medicine

Privacy policy About Ohio History Central Disclaimers Powered by MediaWiki Designed by Paul Gu

http://iwww .ohiohistorycentral.org/iw/Edmont_Manufacturing_Company
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Int. ClL: 25

Prior U.S. Cl.: 39

. : ' . Reg. No. 1,843,695
United States Patent and Trademark Office Registered July 5, 1994

TRADEMARK
PRINCIPAL REGISTER

. WINTER HIVIZ

ANSELL EDMONT INDUSTRIAL INC. (DELA- FIRST USE 5-3-1993; IN COMMERCE
WARE CORPORATION) 5-3-1993.

1300 WALNUT STREET
438126000
COSHOCTON, OH 43812 _ SN 74-198,530, FILED 8-27-1991.
FOR: WORK GLOVES, IN CLASS 25 (U.S. CL. . ‘
39). MIDGE BUTLER, EXAMINING ATTORNEY
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USPTO Assignments on the Web

United States Patent and Trademark Office

Home| Site Index|Search] Guides| Contacts| eBusiness|eBiz alevis| News|Help

Assighments on the Web > Trademark Query

Trademark Assignment Abstract of Title

Total Assignments: 1
Serial #: 74198530 Filing Dt: 08/27/1991
Registrant: Ansell Edmont Industrial Inc.
Mark: WINTER HIVIZ

Assighment: 1

Reel/Frame:

Conveyance:
Assignor:

Assignee:

Correspondent:

http:/fassignments.uspto.gov/assignments/q?db=tm&qt=sno&reel=&frame=8&sno=74198530

1786/0048 Recorded: 09/08/1998

CHANGE OF NAME
ANSELL EDMONT INDUSTRIAL INC.

ANSELL PROTECTIVE PRODUCTS INC.
1300 WALNUT STREET

COSHOCTON, OHIO 43812
GARDNER, CARTON & DOUGLAS
RICHARD W. YOUNG

321 NORTH CLARK STREET

SUITE 3400

CHICAGO, IL 60610

Reg #: 1843695 Reg. Dt: 07/05/1994

Pages: 7

Exec Dt: 06/30/1998
Entity Type: CORPORATION
Citizenship: DELAWARE
Entity Type: CORPORATION
Citizenship: DELAWARE

Search Results as of: 02/18/2015 02:23 PM

If you have any comments or questions concerning the data displayed, contact PRD / Assignments at 571-272-3350. v.2.5
Web interface last modified: July 25,2014 v.2.5

| .HOME | INDEX| SEARCH | eBUSINESS | CONTACT US | PRIVACY STATEMENT
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