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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Petition for Cancellation

Notice is hereby given that the following party requests to cancel indicated registration.

Petitioner Information

Name Century Sciences, LLC

Entity Corporation Citizenship California

Address 18034 Ventura Blvd
Encino, CA 91316
UNITED STATES

Attorney
information

Tracy M. Henry
Anderson Law Group
13577 Feather Sound Drive Suite 670
Clearwater, FL 33762
UNITED STATES
thenry@floridalawpartners.com Phone:727-329-1999

Registrations Subject to Cancellation

Registration No 4138635 Registration date 05/08/2012

Registrant Roca Labs, Inc.
P.O. Box 20631
Tampa, FL 33622
UNITED STATES

Goods/Services Subject to Cancellation

Class 005. First Use: 2011/01/01 First Use In Commerce: 2011/01/01
All goods and services in the class are cancelled, namely: Food supplements for weight loss

Grounds for Cancellation

Genericness Trademark Act section 23

The mark is merely descriptive Trademark Act section 2(e)(1)

Registration No 4298297 Registration date 03/05/2013

Registrant Roca Labs, Inc.
PO Box 5309
Sarasota, FL 34277
UNITED STATES

Goods/Services Subject to Cancellation

Class 005. First Use: 2011/01/01 First Use In Commerce: 2011/01/01
All goods and services in the class are cancelled, namely: Food supplements for weight loss

Grounds for Cancellation

Genericness Trademark Act section 23

http://estta.uspto.gov


The mark is merely descriptive Trademark Act section 2(e)(1)

Registration No 4374938 Registration date 07/30/2013

Registrant Roca Labs, Inc.
PO Box 5309
Sarasota, FL 34277
UNITED STATES

Goods/Services Subject to Cancellation

Class 005. First Use: 2011/01/01 First Use In Commerce: 2011/01/01
All goods and services in the class are cancelled, namely: Food supplements for weight loss

Grounds for Cancellation

Genericness Trademark Act section 23

The mark is merely descriptive Trademark Act section 2(e)(1)

Registration No 4360182 Registration date 07/02/2013

Registrant Roca Labs, Inc.
P.O. Box 20631
Tampa, FL 33622
UNITED STATES

Goods/Services Subject to Cancellation

Class 005. First Use: 2010/09/23 First Use In Commerce: 2010/09/23
All goods and services in the class are cancelled, namely: Food supplements for weight loss

Grounds for Cancellation

Genericness Trademark Act section 23

The mark is merely descriptive Trademark Act section 2(e)(1)

Registration No 4363486 Registration date 07/09/2013

Registrant Roca Labs, Inc.
P.O. Box 20631
Tampa, FL 33622
UNITED STATES

Goods/Services Subject to Cancellation

Class 005. First Use: 2011/01/01 First Use In Commerce: 2011/01/01
All goods and services in the class are cancelled, namely: Food supplements for weight loss

Grounds for Cancellation

Genericness Trademark Act section 23

The mark is merely descriptive Trademark Act section 2(e)(1)

Registration No 4138639 Registration date 05/08/2012

Registrant Roca Labs, Inc.
P.O. Box 20631
Tampa, FL 33622
UNITED STATES

Goods/Services Subject to Cancellation

Class 005. First Use: 2011/01/01 First Use In Commerce: 2011/01/01
All goods and services in the class are cancelled, namely: Food supplements for weight loss



Grounds for Cancellation

Genericness Trademark Act section 23

The mark is merely descriptive Trademark Act section 2(e)(1)

Related
Proceedings

United States District Court, Middle District of Florida; Roca Labs, Inc. vs.
Century Sciences, LLC; Case No. 8:12-cv-2231-T-33-EAJ

Attachments 4,138,635 Petition to Cancel.pdf(3621304 bytes )
4,138,639 Petition to Cancel.pdf(3745421 bytes )
4,360,182 Petition to Cancel.pdf(5164750 bytes )
4298297 Petition to Cancel part 1.pdf(1497109 bytes )
4,298,297 Petition to Cancel part 2.pdf(4524120 bytes )
4,363,486 Petition to Cancel.pdf(4719125 bytes )
4,374,938 Petition to Cancel.pdf(5750643 bytes )

Certificate of Service

The undersigned hereby certifies that a copy of this paper has been served upon all parties, at their address
record by USPS Express Mail Post Office to Addressee on this date.

Signature /s/Tracy M. Henry

Name Tracy M. Henry

Date 10/10/2013
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Trademark Registration No. 4,138,635

For the Mark: GASTRIC BYPASS NO SURGERY

Date Registered: May 8, 2012

CENTURY SCIENCES, LLC

Petitioner,

vs. Cancellation Proceeding No. ______

ROCA LABS, INC.

Registrant.
_____________________________/

PETITION TO CANCEL

Petitioner, Century Sciences, LLC, a California limited liability company (hereinafter

€Petitioner•), believes that it will be damaged by the continued registration of the mark

GASTRIC BYPASS NO SURGERY (hereinafter €Mark•) shown in U.S. Registration No.

4,138,635 (hereinafter €Registration•), registered on May 8, 2012, by Roca Labs, Inc.

(hereinafter €Registrant•). Petitioner hereby petitions to cancel the Registration pursuant to

Section 14 of the Lanham Act, 15 U.S.C. § 1064.

The grounds for the cancellation of the Registration are as follows:

I. INTRODUCTION

1. Gastric bypass is a surgical procedure €that typically involves reducing the size of

the stomach and reconnecting the smaller stomach to bypass the first portion of the small

intestine so as to restrict food intake and reduce caloric absorption in cases of severe obesity.•

See Exhibit A.
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2. The gastric bypass procedure was developed in the 1960s; public use of the term

€gastric bypass• dates back until at least the early 1970s.

3. According to the Mayo Clinic:

Gastric bypass and other weight-loss surgeries make changes to
your digestive system to help you lose weight by limiting how
much you can eat or by reducing the absorption of nutrients, or
both. Gastric bypass and other weight-loss surgeries are done when
diet and exercise haven‚ t worked or when you have serious health
problems because of your weight.

See Exhibit B.

4. As obesity has increased in the United States and throughout the world, gastric

bypass and other bariatric surgeries have become increasingly common. Gastric bypass is the

most popular of the bariatric procedures because it generally leads to better results, including

greater weight loss, and resolution of diseases like diabetes, high cholesterol and high blood

pressure. See Composite Exhibit C.

5. Since the term €gastric bypass• came into use, the relevant public has come to

recognize €gastric bypass• as a common phrase for weight-loss surgery.

6. Petitioner manufactures and sells a product called Bystrictinƒ. Bystrictinƒ is a

product that assists in weight loss by producing a feeling of fullness so that the person who

ingests the product will eat less food.  Bystrictinƒ contains a proprietary complex that is a blend

of specialized soluble fibers which absorb water and expand, reducing the amount of available

space left in the stomach for food and thereby creating the feeling of being full and causing one

to eat less food, much in the way gastric bypass surgery reduces stomach volume.

7. Petitioner uses variations on the phrase €Gastric Bypass No Surgery• to describe

the fact that when the product is ingested, there is less space in the stomach and the person feels
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full, as if the person‚ s stomach was smaller, causing the person to restrict food intake; ergo, the

person feels as if he or she has had gastric bypass, but without actually having surgery.

8. Petitioner believes that registration of the phrase €Gastric Bypass No Surgery• in

connection with weight loss products jeopardizes its ability to adequatelyand accurately describe

the effect its product has.

II. THE REGISTRATION

9. The application that matured into the Registration was filed by Registrant on

September 9, 2011.

10. The goods described in the registration are €food supplements for weight loss.•

11. In the application for the Registration, Registrant claimed to have used €Gastric

Bypass No Surgery• in connection with Registrant‚ s goods since January 1, 2011. See Exhibit

D.

12. In the application for the Registration, Registrant did not claim that the phrase

€Gastric Bypass No Surgery• had acquired distinctiveness for Registrant‚ s goods.

III. REGISTRANT€S ACTIONS AGAINST PETITIONER

13. On or about July 6, 2012, Petitioner received a letter from Registrant, alerting

Petitioner to the ownership of the Registration.

14. Registrant requested that Petitioner cease and desist any further use of material

that Registrant considered infringing on its marks and requested that Petitioner respond to the

letter and: (i) transfer and any all rights to the domain names www.AllNaturalGastricBypass.com

and www.betterthangastricbypass.com; (ii) cease and desist using the domain names; and (iii)

cease and desist using the phrases Natural Gastric Bypass or Gastric Bypass Effect, or any other

phrase derivative of Registrant‚ s marks.
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15. On October 2, 2012, Registrant filed suit against Petitioner in the Middle District

of Florida, alleging counts of trademark infringement, cybersquatting, unfair competition and

unfair and deceptive trade practices. That matter remains pending.

16. On October 1, 2013, Petitioner received notice from Facebook that stated

Facebook had removed or disabled access to content because Facebook received notice regarding

content that infringed or otherwise violated the rights of a third party. The content that was

removed stated €Bystrictinƒ is clinically proven to have an immediate gastric bypass effect,

practically forcing you to eat less food and lose weight without surgery.• (emphasis supplied).

17. On October 2, 2013, Petitioner‚ s customer service received the following e-mail:

€I represent Roca Labs, Inc., the owner and exclusive licensee of the well-known Natural Gastric

Bypass® (Reg. No. 4,138,639), Gastric Bypass NO Surgery® (Reg. No. 4,138,635), andGastric

Bypass Effect® (Reg. No. 4,360,182) trademarks. Roca Labs, Inc. also owns numerous other

related trademarks related to the sale of its weight loss products.  Please advise me to whom I

would address a Cease and Desist letter to in order to have your company stop using the above

trademarks. Sincerely, Sharon K, Paralegal.•

18. On October 2, 2013, Petitioner‚ s public relations firm received the following e-

mail:

Subject: PRWeb Editorial Hold Advisory -10999399

Dear [Name Redacted],

As a part of our editorial review process, this e-mail is to inform
you that your press release has been put on editorial hold and
requires your attention.

IMPORTANT: Please review the following information regarding
the status of your press release entitled:

BYSTRICTINƒ Introduces Gastric Fill Technology to Promote a
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Dramatically Different Approach to Weight Loss 10999399

Our editors have determined that some changes will need to be
made to your press release in order to effectively distribute it on
PRWeb. Your press release has been placed on editorial hold status
in order to allow you to make the required reviews and edits.

Our editors have made the following notes regarding your editorial
hold:

Roca Labs emailed Editorial showing proof hey [sic] have a
trademark on the phrase "Gastric bypass effect." Our legal
department says since the trademarked phrase does not appear in
the PRWeb press release copy, but rather in the iframe, Roca Labs
needs to contact you, so you can contact your client informing
them that the phrase needs to be removed from
the �h�t�t�p�:�/�/�w�w�w�.�b�y�s�t�r�i�c�t�i�n�.�c�o�m�/website. In the meantime, we are
putting this press release on editorial hold until such time as the
phrase "Gastric bypass effect" is removed from the website.

To edit your press release and remove your editorial hold, you will
need to log in to your account at�h�t�t�p�:�/�/�u�s�.�v�o�c�u�s�p�r�.�c�o�m�/. Once you
are logged in, go to "My Releases" and select "Edit" to review and
edit your release. After you are satisfied with your changes, re-
submit the release back to our editorial team to review.

19. In a letter dated October 4, 2013, the €Roca Labs, Inc. Legal Dept.• stated to Dr.

Karen Vieira that by virtue of the fact that she had been appearing in advertisements promoting

Bystrictinƒ, that she was infringing on Registrant‚ s marks. This was apparently based on the

fact that Dr. Vieira uses the phrase €alternative to gastric bypass surgery,• which is not a mark

registered by Registrant. The letter threatens a lawsuit against Dr. Vieira.

20. The €Roca Labs, Inc. Legal Dept.• sent a letter dated October 9, 2013, to at least

two entities, and likely more, regarding Petitioner‚ s advertising.  The letters of which Petitioner

is aware were directed to Clear Channel Communications, Inc. and Emmis Operating Company,

both of which carry advertising for Petitioner.  The letter states that Petitioner‚ s advertisements

infringe on Registrant‚ s intellectual property rights, again apparently through the use of the
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phrase €alternative to gastric bypass surgery,• a mark that has not been registered by Registrant;

one of the letters also states that Google has removed all of Petitioner‚ s advertising.  The letters

are signed by a paralegal, and threaten a lawsuit against the various entities.

21. It is clear that Registrant is misusing its marks to interfere with Petitioner‚ s

advertising and business, in an anti-competitive effort.

22. Petitioner has the right to continue to use the generic phrase €Gastric Bypass No

Surgery,• or variations thereof, to identify the results of use of its product.

IV. THE MARK IS GENERIC

23. Registrant‚ s goods are food supplements for weight loss.

24. Third parties use the phrase €Gastric Bypass No Surgery,• or variations thereof, to

describe the effect of a gastric bypass operation, in the absence of the actual operation.  See

Composite Exhibit E.

25. Upon information and belief, the relevant public understands €Gastric Bypass No

Surgery• to mean the results of or impact gastric bypass surgerywould have on a person, in the

absence of the actual surgery.

26. Continued registration of the phrase €Gastric Bypass No Surgery• is and will be a

source of damage to Petitioner and others who are entitled to use the generic phrase, because it

confers upon Registrant an incorrect presumption of the validity of the registered mark, of the

registration of the mark, of the Registrant‚ s ownership of the mark, and of Registrant‚ s exclusive

right to use the mark in connection with Registrant‚ s goods.

27. Pursuant to Sections 14 (3) and 45 of the Lanham Act, 15 U.S.C. §§ 1064 (3) and

1127, the phrase €Gastric Bypass No Surgery• fails to function as a trademark and the

Registration should be cancelled.
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V. THE MARK IS MERELY DESCRIPTIVE

28. As used in connection with Registrant‚ s goods, the phrase €Gastric Bypass No

Surgery• immediately conveys to the relevant public the intended consumers for, as well as a

feature and purpose of, Registrant‚ s goods.

29. The phrase €Gastric Bypass No Surgery,• as used with Registrant‚ s goods, is

merely descriptive.

30. Numerous third parties have used the phrase €Gastric Bypass No Surgery,• or

variations thereon, as a descriptive or generic phrase since before Registrant used or sought

registration for the phrase. Petitioner and third parties are entitled to continued use of the phrase

€Gastric Bypass No Surgery• as a descriptive or generic phrase.

31. Registrant has not acquired distinctiveness for the phrase €Gastric Bypass No

Surgery• in connection with Registrant‚ s goods.

32. Pursuant to Section 2(e) of the Lanham Act, 15 U.S.C. §1052(e), the phrase

€Gastric Bypass No Surgery• is merely descriptive of the goods and therefore should be

cancelled.

VI. REGISTRATION FOR THIS MARK SHOULD NEVER HAVE BEEN
GRANTED.

33. The registration was erroneously granted because Registrant failed to submit a

specimen showing the mark being used on the product or packaging for the product at the time of

filing the application. The only specimens Registrant provided were website screen shots

showing advertising for its product. These do not show trademark use. See TMEP §904.03. In

addition, the specimens Registrant provided at the time of filing the application did not show the

alleged mark being used prominently as a trademark and actually showed the alleged mark being

used descriptively, for example €What is gastric bypass NO surgery?• See Exhibit D.
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34. The registration for this mark should never have been granted. The specimen

Registrant provided shows that the alleged mark is: (1) descriptive; (2) not used prominently to

indicate a trademark; and (3) does not function as a trademark.

35. Continued registration of the phrase €Gastric Bypass No Surgery• for Registrant‚ s

goods is a source of injury to both Petitioner and to numerous third parties who currently use,

and are entitled to continue to use, the phrase €Gastric Bypass No Surgery,• because it confers

on Registrant the incorrect presumption that €Gastric Bypass No Surgery• is a valid trademark;

that Registrant is the owner of the phrase and that Registrant has the exclusive right to use the

phrase to the exclusion of others in connection with supplements. Petitioner and the public are

also being damaged by the registration because Petitioner and others are being prevented from

accurately and correctly describing the effect consumers get from using Petitioner‚ s product.

WHEREFORE, Petitioner respectfully requests that the Registration be cancelled and

that this Petition to Cancel be sustained.

Dated this 10th day of October, 2013.

Respectfully submitted,

ANDERSON LAW GROUP

/s/ Tracy Martinell Herny
Tracy Martinell Henry
Florida Bar No.:  073865
13577 Feather Sound Dr., Suite 670
Clearwater, FL  33762
Telephone:  (727) 329-1999
Facsimile:  (727) 329-1499
Email: thenry@floridalawpartners.com
Email: eserve@floridalawpartners.com
Attorneys for Petitioner
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PROOF OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing, Petition to Cancel,
has been served on this 10th day of October, 2013,

_____ by hand delivering a copy of the submission to the person being served;
_____ by leaving a copy of the submission at the usual place of business of the person being
served, with someone in the person‚ s employment;
______ when the person being served has no usual place of business, by leaving a cop of the
submission at the person‚ s address, with a member of the person‚ s family over 14 years of age
and of discretion;
___X_ transmission by the €Express Mail Post Office to Addressee• service of the United States
Postal Service or be first-class mail, which may also be certified or registered;
_____ transmission by overnight courier; or
_____ electronic transmission when mutually agreed upon by the parties

to:

OWNER: CORRESPONDENCE ADDRESS:
Roca Labs, Inc. D. Michael Schloss, Esq.
Post Office Box 20631 1844 N. Nob Hill Road, #303
Tampa, FL  33622 Plantation, FL  33322

/s/ Tracy Martinell Henry
Tracy Martinell Henry
Florida Bar No.:  073865
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Trademark Registration No. 4,138,639

For the Mark: NATURAL GASTRIC BYPASS

Date Registered: May 8, 2012

CENTURY SCIENCES, LLC

Petitioner,

vs. Cancellation Proceeding No. ______

ROCA LABS, INC.

Registrant.
_____________________________/

PETITION TO CANCEL

Petitioner, Century Sciences, LLC, a California limited liability company (hereinafter

€Petitioner•), believes that it will be damaged by the continued registration of the mark

NATURAL GASTRIC BYPASS (hereinafter €Mark•) shown in U.S. Registration No. 4,138,639

(hereinafter €Registration•), registered on May 8, 2012, by Roca Labs, Inc. (hereinafter

€Registrant•). Petitioner hereby petitions to cancel the Registration pursuant to Section 14 of the

Lanham Act, 15 U.S.C. § 1064.

The grounds for the cancellation of the Registration are as follows:

I. INTRODUCTION

1. Gastric bypass is a surgical procedure €that typically involves reducing the size of

the stomach and reconnecting the smaller stomach to bypass the first portion of the small

intestine so as to restrict food intake and reduce caloric absorption in cases of severe obesity.•

See Exhibit A.
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2. The gastric bypass procedure was developed in the 1960s; public use of the term

€gastric bypass• dates back until at least the early 1970s.

3. According to the Mayo Clinic:

Gastric bypass and other weight-loss surgeries make changes to
your digestive system to help you lose weight by limiting how
much you can eat or by reducing the absorption of nutrients, or
both. Gastric bypass and other weight-loss surgeries are done when
diet and exercise haven‚ t worked or when you have serious health
problems because of your weight.

See Exhibit B.

4. As obesity has increased in the United States and throughout the world, gastric

bypass and other bariatric surgeries have become increasingly common. Gastric bypass is the

most popular of the bariatric procedures because it generally leads to better results, including

greater weight loss, and resolution of diseases like diabetes, high cholesterol and high blood

pressure. See Composite Exhibit C.

5. Since the term €gastric bypass• came into use, the relevant public has come to

recognize €gastric bypass• as a common phrase for weight-loss surgery.

6. The word €natural• means, among other things, €existing in nature and not made

or caused by people;• and €not having any extra substances or chemicals added.•  See Exhibit D.

7. Petitioner manufactures and sells a product called Bystrictinƒ.Bystrictinƒ is a

product that assists in weight loss by producing a feeling of fullness so that the person who

ingests the product will eat less food, leading to weight loss. Bystrictinƒ contains a proprietary

complex that is a blend of specialized soluble fibers which absorb water and expand, reducing

the amount of available space left in the stomach for food and thereby creating the feeling of

being full and causing one to eat less food, much in the way gastric bypass surgery reduces

stomach volume.
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8. Petitioner uses variations on the phrase €Natural Gastric Bypass• to describe the

change that results when the product is ingested; specifically, that there is less space in the

stomach and the person feels full, as if the person‚ s stomach was smaller, causing the person to

restrict food intake; ergo, taking Petitioner‚ s product is a more natural way to lose weight than

gastric bypasssurgery.

9. Petitioner believes that registration of the phrase €Natural Gastric Bypass• in

connection with weight loss products jeopardizes its ability to adequatelyand accurately describe

the effect its product has.

II. THE REGISTRATION

10. The application that matured into the Registration was filed by Registrant on

September 9, 2011.

11. The goods described in the registration are €food supplements for weight loss.•

12. In the application for the Registration, Registrant claimed to have used €Natural

Gastric Bypass• in connection with Registrant‚ s goods since January 1, 2011. See Exhibit E.

13. In the application for the Registration, Registrant did not claim that the phrase

€Natural Gastric Bypass• had acquired distinctiveness for Registrant‚ s goods.

III. REGISTRANT€S ACTIONS AGAINST PETITIONER

14. On or about July 6, 2012, Petitioner received a letter from Registrant, alerting

Petitioner to the ownership of the Registration.

15. Registrant requested that Petitioner cease and desist any further use of material

that Registrant considered infringing on its marks and requested that Petitioner respond to the

letter and: (i) transfer and any all rights to the domain names www.AllNaturalGastricBypass.com

and www.betterthangastricbypass.com; (ii) cease and desist using the domain names; and (iii)
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cease and desist using the phrases Natural Gastric Bypass or Gastric Bypass Effect, or any other

phrase derivative of Registrant‚ s marks.

16. On October 2, 2012, Registrant filed suit against Petitioner in the Middle District

of Florida, alleging counts of trademark infringement, cybersquatting, unfair competition and

unfair and deceptive trade practices. That matter is still pending.

17. On October 1, 2013, Petitioner received notice from Facebook that stated

Facebook had removed or disabled access to content because Facebook received notice regarding

content that infringed or otherwise violated the rights of a third party.  The content that was

removed stated €Bystrictinƒ is clinically proven to have an immediate gastric bypass effect,

practically forcing you to eat less food and lose weight without surgery.• (emphasis supplied).

18. On October 2, 2013, Petitioner‚ s customer service received the following e-mail:

€I represent Roca Labs, Inc., the owner and exclusive licensee of the well-known Natural Gastric

Bypass® (Reg. No. 4,138,639), Gastric Bypass NO Surgery® (Reg. No. 4,138,635), andGastric

Bypass Effect® (Reg. No. 4,360,182) trademarks. Roca Labs, Inc. also owns numerous other

related trademarks related to the sale of its weight loss products.  Please advise me to whom I

would address a Cease and Desist letter to in order to have your company stop using the above

trademarks. Sincerely, Sharon K, Paralegal.•

19. On October 2, 2013, Petitioner‚ s public relations firm received the following e-

mail:

Subject: PRWeb Editorial Hold Advisory -10999399

Dear [Name Redacted],

As a part of our editorial review process, this e-mail is to inform
you that your press release has been put on editorial hold and
requires your attention.
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IMPORTANT: Please review the following information regarding
the status of your press release entitled:

BYSTRICTINƒ Introduces Gastric Fill Technology to Promote a
Dramatically Different Approach to Weight Loss 10999399

Our editors have determined that some changes will need to be
made to your press release in order to effectively distribute it on
PRWeb. Your press release has been placed on editorial hold status
in order to allow you to make the required reviews and edits.

Our editors have made the following notes regarding your editorial
hold:

Roca Labs emailed Editorial showing proof hey [sic] have a
trademark on the phrase "Gastric bypass effect." Our legal
department says since the trademarked phrase does not appear in
the PRWeb press release copy, but rather in the iframe, Roca Labs
needs to contact you, so you can contact your client informing
them that the phrase needs to be removed from
the �h�t�t�p�:�/�/�w�w�w�.�b�y�s�t�r�i�c�t�i�n�.�c�o�m�/website. In the meantime, we are
putting this press release on editorial hold until such time as the
phrase "Gastric bypass effect" is removed from the website.

20. In a letter dated October 4, 2013, the €Roca Labs, Inc. Legal Dept.• stated to Dr.

Karen Vieira that by virtue of the fact that she had been appearing in advertisements promoting

Bystrictinƒ, that she was infringing on Registrant‚ s marks. This was apparently based on the

fact that Dr. Vieira uses the phrase €alternative to gastric bypass surgery,• which is not a mark

registered by Registrant. The letter threatens a lawsuit against Dr. Vieira.

21. The €Roca Labs, Inc. Legal Dept.• sent a letter dated October 9, 2013, to at least

two entities, and likely more, regarding Petitioner‚ s advertising.  The letters of which Petitioner

is aware were directed to Clear Channel Communications, Inc. and Emmis Operating Company,

both of which carry advertising for Petitioner.  The letter states that Petitioner‚ s advertisements

infringe on Registrant‚ s intellectual property rights, again apparently through the use of the

phrase €alternative to gastric bypass surgery,• a mark that has not been registered by Registrant;
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one of the letters also states that Google has removed all of Petitioner‚ s advertising.  The letters

are signed by a paralegal, and threaten a lawsuit against the various entities.

22. It is clear that Registrant is misusing its marks to interfere with Petitioner‚ s

advertising and business, in an anti-competitive effort.

23. Petitioner has the right to continue to use the generic phrase €Natural Gastric

Bypass,• or variations thereof, to identify the results of use of its product.

IV. THE MARK IS GENERIC

24. Registrant‚ s goods are food supplements for weight loss.

25. Third parties use the phrase €Natural Gastric Bypass• to describe the effect a

gastric bypass operation has on a person.  See Composite Exhibit F.

26. Upon information and belief, the relevant public understands €Natural Gastric

Bypass• to mean the results of or impact gastric bypass surgeryhas on a person, without the

actual surgery.

27. Continued registration of the phrase €Natural Gastric Bypass• is and will be a

source of damage to Petitioner and others who are entitled to use the generic phrase, because it

confers upon Registrant an incorrect presumption of the validity of the registered mark, of the

registration of the mark, of the Registrant‚ s ownership of the mark, and of Registrant‚ s exclusive

right to use the mark in connection with Registrant‚ s goods.

28. Pursuant to Sections 14 (3) and 45 of the Lanham Act, 15 U.S.C. §§ 1064 (3) and

1127, the phrase €Natural Gastric Bypass• fails to function as a trademark and the Registration

should be cancelled.
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V. THE MARK IS MERELY DESCRIPTIVE

29. As used in connection with Registrant‚ s goods, the phrase €Natural Gastric

Bypass• immediately conveys to the relevant public the intended consumers for, as well as a

feature and purpose of, Registrant‚ s goods.

30. The phrase €Natural Gastric Bypass,• as used with Registrant‚ s goods, is merely

descriptive.

31. Numerous third parties have used the phrase €Natural Gastric Bypass•as a

descriptive or generic phrase since before Registrant used or sought registration for the phrase.

Petitioner and third parties are entitled to continued use of the phrase €Natural Gastric Bypass•

as a descriptive or generic phrase.

32. Registrant has not acquired distinctiveness for the phrase €Natural Gastric

Bypass• in connection with Registrant‚ s goods.

33. Pursuant to Section 2(e) of the Lanham Act, 15 U.S.C. §1052(e), the phrase

€Natural Gastric Bypass• is merely descriptive of the goods and therefore should be cancelled.

VI. REGISTRATION FOR THIS MARK SHOULD NEVER HAVE BEEN
GRANTED.

34. The registration was erroneously granted because Registrant failed to submit a

specimen showing the mark being used on the product or packaging for the product at the time of

filing the application. The only specimens Registrant provided were website screen shots

showing advertising for its product.  These do not show trademark use. See TMEP §904.03. In

addition, the specimens Registrant provided at the time of filing the application did not show the

alleged mark being used prominently as a trademark and actually showed the alleged mark being

used descriptively, for example €RocaLabs ƒ Natural Gastric Bypass formula.• See Exhibit D.
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35. The registration for this mark should never have been granted. The specimen

Registrant provided shows that the alleged mark is: (1) descriptive; (2) not used prominently to

indicate a trademark; and (3) does not function as a trademark.

36. Continued registration of the phrase €Natural Gastric Bypass• for Registrant‚ s

goods is a source of injury to both Petitioner and to numerous third parties who currently use,

and are entitled to continue to use, the phrase €Natural Gastric Bypass,• because it confers on

Registrant the incorrect presumption that €Natural Gastric Bypass•is a valid trademark; that

Registrant is the owner of the phrase and that Registrant has the exclusive right to use the phrase

to the exclusion of others in connection with supplements. Petitioner and the public are also

being damaged by the registration because Petitioner and others are being prevented from

accurately and correctly describing the effect consumers get from using Petitioner‚ s product.

WHEREFORE, Petitioner respectfully requests that the Registration be cancelled and

that this Petition to Cancel be sustained.

Dated this 10th day of October, 2013.

Respectfully submitted,

ANDERSON LAW GROUP

/s/ Tracy Martinell Henry
Tracy Martinell Henry
Florida Bar No.:  073865
13577 Feather Sound Dr., Suite 670
Clearwater, FL  33762
Telephone:  (727) 329-1999
Facsimile:  (727) 329-1499
Email: thenry@floridalawpartners.com
Email: eserve@floridalawpartners.com
Attorneys for Petitioner
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PROOF OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing, Petition to Cancel,
has been served on this 10th day of October, 2013,

_____ by hand delivering a copy of the submission to the person being served;
_____ by leaving a copy of the submission at the usual place of business of the person being
served, with someone in the person‚ s employment;
______ when the person being served has no usual place of business, by leaving a cop of the
submission at the person‚ s address, with a member of the person‚ s family over 14 years of age
and of discretion;
___X_ transmission by the €Express Mail Post Office to Addressee• service of the United States
Postal Service or be first-class mail, which may also be certified or registered;
_____ transmission by overnight courier; or
_____ electronic transmission when mutually agreed upon by the parties

to:

OWNER: CORRESPONDENCE ADDRESS:
Roca Labs, Inc. D. Michael Schloss, Esq.
Post Office Box 20631 1844 N. Nob Hill Road, #303
Tampa, FL  33622 Plantation, FL  33322

/s/ Tracy Martinell Henry
Tracy Martinell Henry
Florida Bar No.:  073865
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Trademark Registration No. 4,360,182

For the Mark:  GASTRIC BYPASS EFFECT

Date Registered:  July 2, 2013

CENTURY SCIENCES, LLC

Petitioner,

vs. Cancellation Proceeding No. ______

ROCA LABS, INC.

Registrant.
_____________________________/

PETITION TO CANCEL

Petitioner, Century Sciences, LLC, a California limited liability company (hereinafter

€Petitioner•), believes that it will be damaged by the continued registration of the mark

GASTRIC BYPASS EFFECT (hereinafter €Mark•) shown in U.S. Registration No. 4,360,182

(hereinafter €Registration•), registered on July 2, 2013, by Roca Labs, Inc. (hereinafter

€Registrant•). Petitioner hereby petitions to cancel the Registration pursuant to Section 14 of the

Lanham Act, 15 U.S.C. § 1064.

The grounds for the cancellation of the Registration are as follows:

I. INTRODUCTION

1. Gastric bypass is a surgical procedure €that typically involves reducing the size of

the stomach and reconnecting the smaller stomach to bypass the first portion of the small

intestine so as to restrict food intake and reduce caloric absorption in cases of severe obesity.•

See Exhibit A.
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2. The gastric bypass procedure was developed in the 1960s; public use of the term

€gastric bypass• dates back until at least the early 1970s.

3. According to the Mayo Clinic:

Gastric bypass and other weight-loss surgeries make changes to
your digestive system to help you lose weight by limiting how
much you can eat or by reducing the absorption of nutrients, or
both. Gastric bypass and other weight-loss surgeries are done when
diet and exercise haven‚ t worked or when you have serious health
problems because of your weight.

See Exhibit B.

4. As obesity has increased in the United States and throughout the world, gastric

bypass and other bariatric surgeries have become increasingly common. Gastric bypass is the

most popular of the bariatric procedures because it generally leads to better results, including

greater weight loss, and resolution of diseases like diabetes, high cholesterol and high blood

pressure. See Composite Exhibit C.

5. Since the term €gastric bypass• came into use, the relevant public has come to

recognize €gastric bypass• as a generic phrase for a variety of weight-loss surgeries.

6. The word €effect• means €a change that results when something is done or

happens.•  See Exhibit D.

7. Petitioner manufactures and sells a product called Bystrictinƒ.Bystrictinƒ is a

product that assists in weight loss by producing a feeling of fullness so that the person who

ingests the product will eat less food, leading to weight loss.  Bystrictinƒ contains a proprietary

complex that is a blend of specialized soluble fibers which absorb water and expand, reducing

the amount of available space left in the stomach for food and thereby creating the feeling of

being full and causing one to eat less food, much in the way gastric bypass surgery reduces

stomach volume.
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8. Petitioner uses the phrase €gastric bypass effect• to describe the change that

results when the product is ingested; specifically, that there is less space in the stomach and the

person feels full, as if the person‚ s stomach was smaller, causing the person to restrict food

intake; ergo, ingesting the product mimics theeffectsof gastric bypasssurgery..

9. Petitioner believes that registration of the phrase €gastric bypass effect• in

connection with weight loss products jeopardizes its ability to adequatelyand accurately describe

the effect its product has.

II. THE REGISTRATION

10. The application that matured into the Registration was filed by Registrant on July

2, 2012.

11. The goods described in the registration are €food supplements for weight loss.•

12. In the application for the Registration, Registrant claimed to have used €Gastric

Bypass Effect• in connection with Registrant‚ s goods since September 23, 2010. See Exhibit E.

13. In the application for the Registration, Registrant did not claim that the phrase

€Gastric Bypass Effect• had acquired distinctiveness for Registrant‚ s goods.

III. REGISTRANT€S ACTIONS AGAINST PETITIONER

14. On or about July 6, 2012, Petitioner received a letter from Registrant, alerting

Petitioner to the ownership of the Registration.

15. Registrant requested that Petitioner cease and desist any further use of material

that Registrant considered infringing on its marks and requested that Petitioner respond to the

letter and: (i) transfer and any all rights to the domain names www.AllNaturalGastricBypass.com

and www.betterthangastricbypass.com; (ii) cease and desist using the domain names; and (iii)

cease and desist using the phrases €Natural Gastric Bypass• or €Gastric Bypass Effect.•
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16. On October 2, 2012, Registrant filed suit against Petitioner in the Middle District

of Florida, alleging counts of trademark infringement, cybersquatting, unfair competition and

unfair and deceptive trade practices. That litigation is currently pending.

17. On October 1, 2013, Petitioner received notice that stated Facebook had removed

or disabled access to content because Facebook received notice regarding content that infringed

or otherwise violated the rights of a third party.  The content that was removed stated

€Bystrictinƒ is clinically proven to have an immediategastric bypass effect, practically forcing

you to eat less food and lose weight without surgery.• (emphasis supplied).

18. On October 2, 2013, Petitioner‚ s customer service received the following e-mail:

€I represent Roca Labs, Inc., the owner and exclusive licensee of the well-known Natural Gastric

Bypass® (Reg. No. 4,138,639), Gastric Bypass NO Surgery® (Reg. No. 4,138,635), and Gastric

Bypass Effect® (Reg. No. 4,360,182) trademarks. Roca Labs, Inc. also owns numerous other

related trademarks related to the sale of its weight loss products.  Please advise me to whom I

would address a Cease and Desist letter to in order to have your company stop using the above

trademarks. Sincerely, Sharon K, Paralegal.•

19. On October 2, 2013, Petitioner‚ s public relations firm received the following e-

mail:

Subject: PRWeb Editorial Hold Advisory -10999399

Dear [name redacted],

As a part of our editorial review process, this e-mail is to inform
you that your press release has been put on editorial hold and
requires your attention.

IMPORTANT: Please review the following information regarding
the status of your press release entitled:

BYSTRICTINƒ Introduces Gastric Fill Technology to Promote a



5

Dramatically Different Approach to Weight Loss 10999399

Our editors have determined that some changes will need to be
made to your press release in order to effectively distribute it on
PRWeb. Your press release has been placed on editorial hold status
in order to allow you to make the required reviews and edits.

Our editors have made the following notes regarding your editorial
hold:

Roca Labs emailed Editorial showing proof hey [sic] have a
trademark on the phrase "Gastric bypass effect." Our legal
department says since the trademarked phrase does not appear in
the PRWeb press release copy, but rather in the iframe, Roca Labs
needs to contact you, so you can contact your client informing
them that the phrase needs to be removed from
the �h�t�t�p�:�/�/�w�w�w�.�b�y�s�t�r�i�c�t�i�n�.�c�o�m�/website. In the meantime, we are
putting this press release on editorial hold until such time as the
phrase "Gastric bypass effect" is removed from the website.

To edit your press release and remove your editorial hold, you will
need to log in to your account at�h�t�t�p�:�/�/�u�s�.�v�o�c�u�s�p�r�.�c�o�m�/. Once you
are logged in, go to "My Releases" and select "Edit" to review and
edit your release. After you are satisfied with your changes, re-
submit the release back to our editorial team to review.

20. In a letter dated October 4, 2013, the €Roca Labs, Inc. Legal Dept.• stated to Dr.

Karen Vieira that by virtue of the fact that she had been appearing in advertisements promoting

Bystrictinƒ, that she was infringing on Registrant‚ s marks. This was apparently based on the

fact that Dr. Vieira uses the phrase €alternative to gastric bypass surgery,• which is not a mark

registered by Registrant. The letter threatens a lawsuit against Dr. Vieira.

21. The €Roca Labs, Inc. Legal Dept.• sent a letter dated October 9, 2013, to at least

two entities, and likely more, regarding Petitioner‚ s advertising.  The letters of which Petitioner

is aware were directed to Clear Channel Communications, Inc. and Emmis Operating Company,

both of which carry advertising for Petitioner.  The letter states that Petitioner‚ s advertisements

infringe on Registrant‚ s intellectual property rights, again apparently through the use of the
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phrase €alternative to gastric bypass surgery,• a mark that has not been registered by Registrant;

one of the letters also states that Google has removed all of Petitioner‚ s advertising.  The letters

are signed by a paralegal, and threaten a lawsuit against the various entities.

22. It is clear that Registrant is misusing its marks to interfere with Petitioner‚ s

advertising and business, in an anti-competitive effort.

23. Petitioner has the right to continue to use the generic phrase €gastric bypass

effect• to identify the results of use of its product.

IV. THE MARK IS GENERIC

24. Registrant‚ s goods are food supplements for weight loss.

25. Third parties have been using the phrase €gastric bypass effect• to describe the

effect a gastric bypass operation has on a person for a number of years.  See Composite Exhibit

F.

26. Upon information and belief, the relevant public understands €gastric bypass

effect• to mean the results of or impact gastric bypass surgery has on a person.

27. Continued registration of the phrase €gastric bypass effect• is, and will be, a

source of damage to Petitioner and others who are entitled to use the generic phrase, because it

confers upon Registrant an incorrect presumption of the validity of the registered mark, of the

registration of the mark, of Registrant‚ s ownership of the mark, and of Registrant‚ s exclusive

right to use the mark in connection with Registrant‚ s goods.

28. Pursuant to Sections 14 (3) and 45 of the Lanham Act, 15 U.S.C. §§ 1064 (3) and

1127, the phrase €gastric bypass effect• fails to function as a trademark and the Registration

should be cancelled.
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V. THE MARK IS MERELY DESCRIPTIVE

29. As used in connection with Registrant‚ s goods, the phrase €gastric bypass effect•

immediately conveys to the relevant public the intended consumers for, as well as the purpose of,

Registrant‚ s goods.

30. The phrase €gastric bypass effect,• as used with Registrant‚ s goods, is merely

descriptive.

31. Numerous third parties have used the phrase €gastric bypass effect• as a

descriptive or generic phrase since before Registrant used or sought registration for the phrase.

Petitioner and third parties are entitled to continued use of the phrase €gastric bypass effect• as a

descriptive or generic phrase.

32. Registrant has not acquired distinctiveness for the phrase €gastric bypass effect•

in connection with Registrant‚ s goods.

33. Pursuant to Section 2(e)(1) of the Lanham Act, 15 U.S.C. §1052(e)(1), the phrase

€gastric bypass effect• is merely descriptive of the goods and therefore should be cancelled.

VI. REGISTRATION FOR THIS MARK SHOULD NEVER HAVE BEEN
GRANTED.

34. The registration was erroneously granted because Registrant failed to submit a

specimen showing the mark being used on the product or packaging for the product at the time of

filing the application. The only specimens Registrant provided were website screen shots

showing advertising for its product.  These do not show trademark use. See TMEP §904.03. In

addition, the specimens Registrant provided at the time of filing the application did not show the

alleged mark being used prominently as a trademark and actually showed the alleged mark being

used descriptively, for example €formula creates Gastric Bypass Effect.• See Exhibit G.
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35. The registration for this mark should not have been granted. The specimen

Registrant provided shows that the alleged mark is: (1) descriptive; (2) not used prominently to

indicate a trademark; and (3) does not function as a trademark.

36. Continued registration of the phrase €gastric bypass effect• for Registrant‚ s goods

is a source of injury to Petitioner and to numerous third parties who currently use, and are

entitled to continue to use, the phrase €gastric bypass effect,• because it confers on Registrant the

incorrect presumption that €gastric bypass effect• is a valid trademark; that Registrant is the

owner of the phrase and that Registrant has the exclusive right to use the phrase to the exclusion

of others. Petitioner and the public are also being damaged by the registration because

Petitioner and others are being prevented from accurately and correctly describing the effect

consumers get from using Petitioner‚ s product.

WHEREFORE, Petitioner respectfully requests that the Registration be cancelled and

that this Petition to Cancel be sustained.

Dated this 10th day of October, 2013.

Respectfully submitted,

ANDERSON LAW GROUP

/s/ Tracy Martinell Henry
Tracy Martinell Henry
Florida Bar No.:  073865
13577 Feather Sound Dr., Suite 670
Clearwater, FL  33762
Telephone:  (727) 329-1999
Facsimile:  (727) 329-1499
Email: thenry@floridalawpartners.com
Email: eserve@floridalawpartners.com
Attorneys for Petitioner
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PROOF OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing, Petition to Cancel,
has been served on this 10th day of October, 2013,

_____ by hand delivering a copy of the submission to the person being served;
_____ by leaving a copy of the submission at the usual place of business of the person being
served, with someone in the person‚ s employment;
______ when the person being served has no usual place of business, by leaving a copy of the
submission at the person‚ s address, with a member of the person‚ s family over 14 years of age
and of discretion;
_X__ transmission by the €Express Mail Post Office to Addressee• service of the United States
Postal Service or by first-class mail, which may also be certified or registered;
_____ transmission by overnight courier; or
_____ electronic transmission when mutually agreed upon by the parties

to:

OWNER: CORRESPONDENCE ADDRESS:
Roca Labs, Inc. D. Michael Schloss, Esq.
Post Office Box 20631 1844 N. Nob Hill Road, #303
Tampa, FL  33622 Plantation, FL  33322

/s/ Tracy Martinell Henry
Tracy Martinell Henry
Florida Bar No.:  073865
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Trademark Registration No. 4,298,297

For the Mark: GASTRIC BYPASS ALTERNATIVE

Date Registered: March 5, 2013

CENTURY SCIENCES, LLC

Petitioner,

vs. Cancellation Proceeding No. ______

ROCA LABS, INC.

Registrant.
_____________________________/

PETITION TO CANCEL

Petitioner, Century Sciences, LLC, a California limited liability company (hereinafter

€Petitioner•), believes that it will be damaged by the continued registration of the mark

GASTRIC BYPASS ALTERNATIVE (hereinafter €Mark•) shown in U.S. Registration No.

4,298,297 (hereinafter €Registration•), registered on March 5, 2013, by Roca Labs, Inc.

(hereinafter €Registrant•). Petitioner hereby petitions to cancel the Registration pursuant to

Section 14 of the Lanham Act, 15 U.S.C. § 1064.

The grounds for the cancellation of the Registration are as follows:

I. INTRODUCTION

1. Gastric bypass is a surgical procedure €that typically involves reducing the size of

the stomach and reconnecting the smaller stomach to bypass the first portion of the small

intestine so as to restrict food intake and reduce caloric absorption in cases of severe obesity.•

See Exhibit A.
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2. The gastric bypass procedure was developed in the 1960s; public use of the term

€gastric bypass• dates back until at least the early 1970s.

3. According to the Mayo Clinic:

Gastric bypass and other weight-loss surgeries make changes to
your digestive system to help you lose weight by limiting how
much you can eat or by reducing the absorption of nutrients, or
both. Gastric bypass and other weight-loss surgeries are done when
diet and exercise haven‚ t worked or when you have serious health
problems because of your weight.

See Exhibit B.

4. As obesity has increased in the United States and throughout the world, gastric

bypass and other bariatric surgeries have become increasingly common. Gastric bypass is the

most popular of the bariatric procedures because it generally leads to better results, including

greater weight loss, and resolution of diseases like diabetes, high cholesterol and high blood

pressure. See Composite Exhibit C.

5. Since the term €gastric bypass• came into use, the relevant public has come to

recognize €gastric bypass• as a common phrase for weight-loss surgery.

6. €Alternative• means, among other things, €offering or expressing a choice,• or

€not usual or traditional.•  See Exhibit D.

7. Petitioner manufactures and sells a product called Bystrictinƒ.Bystrictinƒ is a

product that assists in weight loss by producing a feeling of fullness so that the person who

ingests the product will eat less food.  Bystrictinƒ contains a proprietary complex that is a blend

of specialized soluble fibers which absorb water and expand, reducing the amount of available

space left in the stomach for food and thereby creating the feelingof being full and causing one

to eat less food, much in the way gastric bypass surgery reduces stomach volume.
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8. Petitioner uses variations on the phrase €Gastric Bypass Alternative• to describe

the purpose of its product; specifically, that there is less space in the stomach and the person

feels full, as if the person‚ s stomach was smaller, causing the person to restrict food intake; ergo,

Petitioner‚ s product is analternativeto havinggastric bypass.

9. Petitioner believes that registration of the phrase €Gastric Bypass Alternative• in

connection with weight loss products jeopardizes its ability to adequatelyand accurately describe

the effect its product has.

II. THE REGISTRATION

10. The application that matured into the Registration was filed by Registrant on

August 22, 2012.

11. The goods described in the registration are €food supplements for weight loss.•

12. In the application for the Registration, Registrant claimed to have used €Gastric

Bypass Alternative• in connection with Registrant‚ s goods since January 1, 2011. See Exhibit E.

13. In the application for the Registration, Registrant did not claim that the phrase

€Gastric Bypass Alternative• had acquired distinctiveness for Registrant‚s goods.

III. REGISTRANT€S ACTIONS AGAINST PETITIONER

14. On or about July 6, 2012, Petitioner received a letter from Registrant, alerting

Petitioner to the ownership of the Registration.

15. Registrant requested that Petitioner cease and desist any further use of material

that Registrant considered infringing on its marks and requested that Petitioner respond to the

letter and: (i) transfer and any all rights to the domain names www.AllNaturalGastricBypass.com

and www.betterthangastricbypass.com; (ii) cease and desist using the domain names; and (iii)
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cease and desist using the phrases Natural Gastric Bypass or Gastric Bypass Effect, or any other

phrase that was derivative of Registrant‚ s marks.

16. On October 2, 2012, Registrant filed suit against Petitioner in the Middle District

of Florida, alleging counts of trademark infringement, cybersquatting, unfair competition and

unfair and deceptive trade practices. That matter remains pending.

17. On October 1, 2013, Petitioner received notice from Facebook that stated

Facebook had removed or disabled access to content because Facebook received notice regarding

content that infringed or otherwise violated the rights of a third party.  The content that was

removed stated €Bystrictinƒ is clinically proven to have an immediate gastric bypass effect,

practically forcing you to eat less food and lose weight without surgery.• (emphasis supplied).

18. On October 2, 2013, Petitioner‚ s customer service received the following e-mail:

€I represent Roca Labs, Inc., the owner and exclusive licensee of the well-known Natural Gastric

Bypass® (Reg. No. 4,138,639), Gastric Bypass NO Surgery® (Reg. No. 4,138,635), and Gastric

Bypass Effect® (Reg. No. 4,360,182) trademarks. Roca Labs, Inc. also owns numerous other

related trademarks related to the sale of its weight loss products.  Please advise me to whom I

would address a Cease and Desist letter to in order to have your company stop using the above

trademarks. Sincerely, Sharon K, Paralegal.•

19. On October 2, 2013, Petitioner‚ s public relations firm received the following e-

mail:

Subject: PRWeb Editorial Hold Advisory -10999399

Dear [Name Redacted],

As a part of our editorial review process, this e-mail is to inform
you that your press release has been put on editorial hold and
requires your attention.
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IMPORTANT: Please review the following information regarding
the status of your press release entitled:

BYSTRICTINƒ Introduces Gastric Fill Technology to Promote a
Dramatically Different Approach to Weight Loss 10999399

Our editors have determined that some changes will need to be
made to your press release in order to effectively distribute it on
PRWeb. Your press release has been placed on editorial hold status
in order to allow you to make the required reviews and edits.

Our editors have made the following notes regarding your editorial
hold:

Roca Labs emailed Editorial showing proof hey [sic] have a
trademark on the phrase "Gastric bypass effect." Our legal
department says since the trademarked phrase does not appear in
the PRWeb press release copy, but rather in the iframe, Roca Labs
needs to contact you, so you can contact your client informing
them that the phrase needs to be removed from
the �h�t�t�p�:�/�/�w�w�w�.�b�y�s�t�r�i�c�t�i�n�.�c�o�m�/website. In the meantime, we are
putting this press release on editorial hold until such time as the
phrase "Gastric bypass effect" is removed from the website.

To edit your press release and remove your editorial hold, you will
need to log in to your account at�h�t�t�p�:�/�/�u�s�.�v�o�c�u�s�p�r�.�c�o�m�/. Once you
are logged in, go to "My Releases" and select "Edit" to review and
edit your release. After you are satisfied with your changes, re-
submit the release back to our editorial team to review.

20. In a letter dated October 4, 2013, the €Roca Labs, Inc. Legal Dept.• stated to Dr.

Karen Vieira that by virtue of the fact that she had been appearing in advertisements promoting

Bystrictinƒ, that she was infringing on Registrant‚ s marks. This was apparently based on the

fact that Dr. Vieira uses the phrase €alternative to gastric bypass surgery,• which is not a mark

registered by Registrant. The letter threatens a lawsuit against Dr. Vieira.

21. The €Roca Labs, Inc. Legal Dept.• sent a letter dated October 9, 2013, to at least

two entities, and likely more, regarding Petitioner‚ s advertising.  The letters of which Petitioner

is aware were directed to Clear Channel Communications, Inc. and Emmis Operating Company,
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both of which carry advertising for Petitioner.  The letter states that Petitioner‚ s advertisements

infringe on Registrant‚ s intellectual property rights, again apparently through the use of the

phrase €alternative to gastric bypass surgery,• a mark that has not been registered by Registrant;

one of the letters also states that Google has removed all of Petitioner‚ s advertising.  The letters

are signed by a paralegal, and threaten a lawsuit against the various entities.

22. It is clear that Registrant is misusing its marks to interfere with Petitioner‚ s

advertising and business, in an anti-competitive effort.

23. Petitioner has the right to continue to use the generic phrase €Gastric Bypass

Alternative• to identify the purpose of its product.

IV. THE MARK IS GENERIC

24. Registrant‚ s goods are food supplements for weight loss.

25. Third parties use the phrase €Gastric Bypass Alternative• to describe the effect a

gastric bypass operation has on a person.  See Composite Exhibit F.

26. Upon information and belief, the relevant public understands €Gastric Bypass

Alternative• to mean that a person has a choice, or an alternative, aside from having gastric

bypass surgery in order to lose weight.

27. Continued registration of the phrase €Gastric Bypass Alternative• is and will be a

source of damage to Petitioner and others who are entitled to use the generic phrase, because it

confers upon Registrant an incorrect presumption of the validity of the registered mark, of the

registration of the mark, of the Registrant‚ s ownership of the mark, and of Registrant‚ s exclusive

right to use the mark in connection with Registrant‚ s goods.
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28. Pursuant to Sections 14 (3) and 45 of the Lanham Act, 15 U.S.C. §§ 1064 (3) and

1127, the phrase €Gastric Bypass Alternative• fails to function as a trademark and the

Registration should be cancelled.

V. THE MARK IS MERELY DESCRIPTIVE

29. As used in connection with Registrant‚ s goods, the phrase €Gastric Bypass

Alternative• immediately conveys to the relevant public the intended consumers for, as well the

purpose of, Registrant‚ s goods.

30. The phrase €Gastric Bypass Alternative,• as used with Registrant‚s goods, is

merely descriptive.

31. Numerous third parties have used the phrase €Gastric Bypass Alternative• as a

descriptive or generic phrase since before Registrant used or sought registration for the phrase.

Petitioner and third parties are entitled to continued use of the phrase €Gastric Bypass

Alternative• as a descriptive or generic phrase.

32. Registrant has not acquired distinctiveness for the phrase €Gastric Bypass

Alternative• in connection with Registrant‚ s goods.

33. Pursuant to Section 2(e) of the Lanham Act, 15 U.S.C. §1052(e), the phrase

€Gastric Bypass Alternative• is merely descriptive of the goods and therefore should be

cancelled.

34. The registration for this mark should never have been granted. The specimen

Registrant provided shows that the alleged mark is: (1) descriptive; (2) not used prominently to

indicate a trademark; and (3) does not function as a trademark.

35. Continued registration of the phrase €Gastric Bypass Alternative• for Registrant‚ s

goods is a source of injury to both Petitioner and to numerous third parties who currently use,
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and are entitled to continue to use, the phrase €Gastric Bypass Alternative,• because it confers on

Registrant the incorrect presumption that €Gastric Bypass Alternative• is a valid trademark; that

Registrant is the owner of the phrase and that Registrant has the exclusive right to use the phrase

to the exclusion of others in connection with supplements. Petitioner and the public are also

being damaged by the registration because Petitioner and others are being prevented from

accurately and correctly describing the purpose of Petitioner‚ s product.

WHEREFORE, Petitioner respectfully requests that the Registration be cancelled and

that this Petition to Cancel be sustained.

Dated this 10TH day of October, 2013.

Respectfully submitted,

ANDERSON LAW GROUP

/s/ Tracy Martinell Henry
Tracy Martinell Henry
Florida Bar No.:  073865
13577 Feather Sound Dr., Suite 670
Clearwater, FL  33762
Telephone:  (727) 329-1999
Facsimile:  (727) 329-1499
Email: thenry@floridalawpartners.com
Email: eserve@floridalawpartners.com
Attorneys for Petitioner
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PROOF OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing, Petition to Cancel,
has been served on this 10TH day of October, 2013,

_____ by hand delivering a copy of the submission to the person being served;
_____ by leaving a copy of the submission at the usual place of business of the person being
served, with someone in the person‚ s employment;
______ when the person being served has no usual place of business, by leaving a cop of the
submission at the person‚ s address, with a member of the person‚ s family over 14 years of age
and of discretion;
__X__ transmission by the €Express Mail Post Office to Addressee• service of the United States
Postal Service or be first-class mail, which may also be certified or registered;
_____ transmission by overnight courier; or
_____ electronic transmission when mutually agreed upon by the parties

to:

OWNER: CORRESPONDENCE ADDRESS:
Roca Labs, Inc. D. Michael Schloss, Esq.
Post Office Box 5309 1844 N. Nob Hill Road, #303
Sarasota, FL  34277 Plantation, FL  33322

/s/ Tracy Martinell Henry
Tracy Martinell Henry
Florida Bar No.:  073865
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Trademark Registration No. 4,363,486

For the Mark: GASTRIC BYPASS RESULTS

Date Registered:  July 9, 2013

CENTURY SCIENCES, LLC

Petitioner,

vs. Cancellation Proceeding No. ______

ROCA LABS, INC.

Registrant.
_____________________________/

PETITION TO CANCEL

Petitioner, Century Sciences, LLC, a California limited liability company (hereinafter

€Petitioner•), believes that it will be damaged by the continued registration of the mark

GASTRIC BYPASS RESULTS (hereinafter €Mark•) shown in U.S. Registration No. 4,363,486

(hereinafter €Registration•), registered on July 9, 2013, by Roca Labs, Inc. (hereinafter

€Registrant•). Petitioner hereby petitions to cancel the Registration pursuant to Section 14 of the

Lanham Act, 15 U.S.C. § 1064.

The grounds for the cancellation of the Registration are as follows:

I. INTRODUCTION

1. Gastric bypass is a surgical procedure €that typically involves reducing the size of

the stomach and reconnecting the smaller stomach to bypass the first portion of the small

intestine so as to restrict food intake and reduce caloric absorption in cases of severe obesity.•

See Exhibit A.
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2. The gastric bypass procedure was developed in the 1960s; public use of the term

€gastric bypass• dates back until at least the early 1970s.

3. According to the Mayo Clinic:

Gastric bypass and other weight-loss surgeries make changes to
your digestive system to help you lose weight by limiting how
much you can eat or by reducing the absorption of nutrients, or
both. Gastric bypass and other weight-loss surgeries are done when
diet and exercise haven‚ t worked or when you have serious health
problems because of your weight.

See Exhibit B.

4. As obesity has increased in the United States and throughout the world, gastric

bypass and other bariatric surgeries have become increasingly common. Gastric bypass is the

most popular of the bariatric procedures because it generally leads to better results, including

greater weight loss, and resolution of diseases like diabetes, high cholesterol and high blood

pressure. See Composite Exhibit C.

5. Since the term €gastric bypass• came into use, the relevant public has come to

recognize €gastric bypass• as a generic phrase for a variety of weight-loss surgeries.

6. The word €result• means €something that is caused by something else that

happened or was done before.• See Exhibit D.

7. Petitioner manufactures and sells a product called Bystrictinƒ.Bystrictinƒ is a

product that assists in weight loss by producing a feeling of fullness so that the person who

ingests the product will eat less food, leading to weight loss.  Bystrictinƒ contains a proprietary

complex that is a blend of specialized soluble fibers which absorb water and expand, reducing

the amount of available space left in the stomach for food and thereby creating the feeling of

being full and causing one to eat less food, much in the way gastric bypass surgery reduces

stomach volume.
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8. Petitioner uses variations on the phrase €Gastric Bypass Results• to describe the

change that results when the product is ingested; specifically, that there is less space in the

stomach and the person feels full, as if the person‚ s stomach was smaller, causing the person to

restrict food intake; ergo, ingesting the product gives one similarresultsto gastric bypass.

9. Petitioner believes that registration of the phrase €Gastric Bypass Results• in

connection with weight loss products jeopardizes its ability to adequatelyand accurately describe

the effect its product has.

II. THE REGISTRATION

10. The application that matured into the Registration was filed by Registrant on June

5, 2012.

11. The goods described in the registration are €food supplements for weight loss.•

12. In the application for the Registration, Registrant claimed to have used €Gastric

Bypass Results• in connection with Registrant‚ s goods since January 1, 2011. See Exhibit E.

13. In the application for the Registration, Registrant did not claim that the phrase

€Gastric Bypass Results• had acquired distinctiveness for Registrant‚ s goods.

III. REGISTRANT€S ACTIONS AGAINST PETITIONER

14. On or about July 6, 2012, Petitioner received a letter from Registrant, alerting

Petitioner to the ownership of the Registration.

15. Registrant requested that Petitioner cease and desist any further use of material

that Registrant considered infringing on its marks and requested that Petitioner respond to the

letter and: (i) transfer and any all rights to the domain names www.AllNaturalGastricBypass.com

and www.betterthangastricbypass.com; (ii) cease and desist using the domain names; and (iii)
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cease and desist using the phrases €Natural Gastric Bypass• or €Gastric Bypass Effect,• or any

other phrase that is derivative of Registrant‚ s marks.

16. On October 2, 2012, Registrant filed suit against Petitioner in the Middle District

of Florida, alleging counts of trademark infringement, cybersquatting, unfair competition and

unfair and deceptive trade practices.

17. On October 1, 2013, Petitioner received notice from Facebook that stated

Facebook had removed or disabled access to content because Facebook received notice regarding

content that infringed or otherwise violated the rights of a third party.  The content that was

removed stated €Bystrictinƒ is clinically proven to have an immediate gastric bypass effect,

practically forcing you to eat less food and lose weight without surgery.•

18. On October 2, 2013, Petitioner‚ s customer service received the following e-mail:

€I represent Roca Labs, Inc., the owner and exclusive licensee of the well-known Natural Gastric

Bypass® (Reg. No. 4,138,639), Gastric Bypass NO Surgery® (Reg. No. 4,138,635), andGastric

Bypass Effect® (Reg. No. 4,360,182) trademarks. Roca Labs, Inc. also owns numerous other

related trademarks related to the sale of its weight loss products.  Please advise me to whom I

would address a Cease and Desist letter to in order to have your company stop using the above

trademarks. Sincerely, Sharon K, Paralegal.•

19. On October 2, 2013, Petitioner‚ s public relations firm received the following e-

mail:

Subject: PRWeb Editorial Hold Advisory -10999399

Dear [Name Redacted],

As a part of our editorial review process, this e-mail is to inform
you that your press release has been put on editorial hold and
requires your attention.
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IMPORTANT: Please review the following information regarding
the status of your press release entitled:

BYSTRICTINƒ Introduces Gastric Fill Technology to Promote a
Dramatically Different Approach to Weight Loss 10999399

Our editors have determined that some changes will need to be
made to your press release in order to effectively distribute it on
PRWeb. Your press release has been placed on editorial hold status
in order to allow you to make the required reviews and edits.

Our editors have made the following notes regarding your editorial
hold:

Roca Labs emailed Editorial showing proof hey [sic] have a
trademark on the phrase "Gastric bypass effect." Our legal
department says since the trademarked phrase does not appear in
the PRWeb press release copy, but rather in the iframe, Roca Labs
needs to contact you, so you can contact your client informing
them that the phrase needs to be removed from
the �h�t�t�p�:�/�/�w�w�w�.�b�y�s�t�r�i�c�t�i�n�.�c�o�m�/website. In the meantime, we are
putting this press release on editorial hold until such time as the
phrase "Gastric bypass effect" is removed from the website.

To edit your press release and remove your editorial hold, you will
need to log in to your account at�h�t�t�p�:�/�/�u�s�.�v�o�c�u�s�p�r�.�c�o�m�/. Once you
are logged in, go to "My Releases" and select "Edit" to review and
edit your release. After you are satisfied with your changes, re-
submit the release back to our editorial team to review.

20. In a letter dated October 4, 2013, the €Roca Labs, Inc. Legal Dept.• stated to Dr.

Karen Vieira that by virtue of the fact that she had been appearing in advertisements promoting

Bystrictinƒ, that she was infringing on Registrant‚ s marks. This was apparently based on the

fact that Dr. Vieira uses the phrase €alternative to gastric bypass surgery,• which is not a mark

registered by Registrant. The letter threatens a lawsuit against Dr. Vieira.

21. The €Roca Labs, Inc. Legal Dept.• sent a letter dated October 9, 2013, to at least

two entities, and likely more, regarding Petitioner‚ s advertising.  The letters of which Petitioner

is aware were directed to Clear Channel Communications, Inc. and Emmis Operating Company,
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both of which carry advertising for Petitioner.  The letter states that Petitioner‚ s advertisements

infringe on Registrant‚ s intellectual property rights, again apparently through the use of the

phrase €alternative to gastric bypass surgery,• a mark that has not been registered by Registrant;

one of the letters also states that Google has removed all of Petitioner‚ s advertising.  The letters

are signed by a paralegal, and threaten a lawsuit against the various entities.

22. It is clear that Registrant is misusing its marks to interfere with Petitioner‚ s

advertising and business, in an anti-competitive effort.

23. Petitioner has the right to continue to use the generic phrase €Gastric Bypass

Results• to identify the results of use of its product.

IV. THE MARK IS GENERIC

24. Registrant‚ s goods are food supplements for weight loss.

25. Third parties use the phrase €Gastric Bypass Results• to describe the effect a

gastric bypass operation has on a person.  See Composite Exhibit F.

26. Upon information and belief, the relevant public understands €Gastric Bypass

Results• to mean the results of or impact gastric bypass surgery has on a person.

27. Continued registration of the phrase €Gastric Bypass Results• is and will be a

source of damage to Petitioner and others who are entitled to use the generic phrase, as it confers

upon Registrant an incorrect presumption of the validity of the registered mark, of the

registration of the mark, of the Registrant‚ s ownership of the mark, and of Registrant‚ s exclusive

right to use the mark in connection with Registrant‚ s goods.

28. Pursuant to Sections 14 (3) and 45 of the Lanham Act, 15 U.S.C. §§ 1064 (3) and

1127, the phrase €Gastric Bypass Results• fails to function as a trademark and the Registration

should be cancelled.
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V. THE MARK IS MERELY DESCRIPTIVE

29. As used in connection with Registrant‚ s goods, the phrase €Gastric Bypass

Results• immediately conveys to the relevant public the intended consumers for, as well as a

feature and purpose of, Registrant‚ s goods.

30. The phrase €Gastric Bypass Results,• as used with Registrant‚ s goods, is merely

descriptive.

31. Numerous third parties have used the phrase €Gastric Bypass Results• as a

descriptive or generic phrase since before Registrant used or sought registration for the phrase.

Petitioner and third parties are entitled to continued use of the phrase€Gastric Bypass Results•

as a descriptive or generic phrase.

32. Registrant has not acquired distinctiveness for the phrase €Gastric Bypass

Results• in connection with Registrant‚ s goods.

33. Pursuant to Section 2(e) of the Lanham Act, 15 U.S.C. §1052(e), the phrase

€Gastric Bypass Results• is merely descriptive of the goods and therefore should be cancelled.

VI. REGISTRATION FOR THIS MARK SHOULD NEVER HAVE BEEN
GRANTED.

34. The registration was erroneously granted because Registrant failed to submit a

specimen showing the mark being used on the product or packaging for the product at the time of

filing the application. The only specimens Registrant provided were website screen shots

showing advertising for its product.  These do not show trademark use. See TMEP §904.03. In

addition, the specimens Registrant provided at the time of filing the application did not show the

alleged mark being used prominently as a trademark and actually showed the alleged mark being

used descriptively, for example €formula creates Gastric Bypass Results.• See Exhibit G.
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35. The registration for this mark should never have been granted. The specimen

Registrant provided shows that the alleged mark is: (1) descriptive; (2) not used prominently to

indicate a trademark; and (3) does not function as a trademark.

36. Continued registration of the phrase €Gastric Bypass Results• for Registrant‚ s

goods is a source of injury to both Petitioner and to numerous third parties who currently use,

and are entitled to continue to use, the phrase €Gastric Bypass Results,• because it confers on

Registrant the incorrect presumption that €Gastric Bypass Results•is a valid trademark; that

Registrant is the owner of the phrase and that Registrant has the exclusive right to use the phrase

to the exclusion of others in connection with supplements. Petitioner and the public are also

being damaged by the registration because Petitioner and others are being prevented from

accurately and correctly describing the effect consumers get from using Petitioner‚ s product.

WHEREFORE, Petitioner respectfully requests that the Registration be cancelled and

that this Petition to Cancel be sustained.

Dated this 10th day of October, 2013.

Respectfully submitted,

ANDERSON LAW GROUP

/s/ Tracy Martinell Henry
Tracy Martinell Henry
Florida Bar No.:  073865
13577 Feather Sound Dr., Suite 670
Clearwater, FL  33762
Telephone:  (727) 329-1999
Facsimile:  (727) 329-1499
Email: thenry@floridalawpartners.com
Email: eserve@floridalawpartners.com
Attorneys for Petitioner
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PROOF OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing, Petition to Cancel,
has been served on this 10th day of October, 2013,

_____ by hand delivering a copy of the submission to the person being served;
_____ by leaving a copy of the submission at the usual place of business of the person being
served, with someone in the person‚ s employment;
______ when the person being served has no usual place of business, by leaving a cop of the
submission at the person‚ s address, with a member of the person‚ s family over 14 years of age
and of discretion;
__X__ transmission by the €Express Mail Post Office to Addressee• service of the United States
Postal Service or be first-class mail, which may also be certified or registered;
_____ transmission by overnight courier; or
_____ electronic transmission when mutually agreed upon by the parties

to:

OWNER: CORRESPONDENCE ADDRESS:
Roca Labs, Inc. D. Michael Schloss, Esq.
Post Office Box 20631 1844 N. Nob Hill Road, #303
Tampa, FL  33622 Plantation, FL  33322

/s/ Tracy Martinell Henry
Tracy Martinell Henry
Florida Bar No.:  073865
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Trademark Registration No. 4,374,938

For the Mark: GASTRIC BYPASS SURGERY ALTERNATIVE

Date Registered:  July 30, 2013

CENTURY SCIENCES, LLC

Petitioner,

vs. Cancellation Proceeding No. ______

ROCA LABS, INC.

Registrant.
_____________________________/

PETITION TO CANCEL

Petitioner, Century Sciences, LLC, a California limited liability company (hereinafter

€Petitioner•), believes that it will be damaged by the continued registration of the mark

GASTRIC BYPASS SURGERY ALTERNATIVE (hereinafter €Mark•) shown in U.S.

Registration No. 4,374,938 (hereinafter €Registration•), registered on July 30, 2013, by Roca

Labs, Inc. (hereinafter €Registrant•). Petitioner hereby petitions to cancel the Registration

pursuant to Section 14 of the Lanham Act, 15 U.S.C. § 1064.

The grounds for the cancellation of the Registration are as follows:

I. INTRODUCTION

1. Gastric bypass is a surgical procedure €that typically involves reducing the size of

the stomach and reconnecting the smaller stomach to bypass the first portion of the small
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intestine so as to restrict food intake and reduce caloric absorption in cases of severe obesity.•

See Exhibit A.

2. The gastric bypass procedure was developed in the 1960s; public use of the term

€gastric bypass• dates back until at least the early 1970s.

3. According to the Mayo Clinic:

Gastric bypass and other weight-loss surgeries make changes to
your digestive system to help you lose weight by limiting how
much you can eat or by reducing the absorption of nutrients, or
both. Gastric bypass and other weight-loss surgeries are done when
diet and exercise haven‚ t worked or when you have serious health
problems because of your weight.

See Exhibit B.

4. As obesity has increased in the United States and throughout the world, gastric

bypass and other bariatric surgeries have become increasingly common. Gastric bypass is the

most popular of the bariatric procedures because it generally leads to better results, including

greater weight loss, and resolution of diseases like diabetes, high cholesterol and high blood

pressure. See Composite Exhibit C.

5. Since the term €gastric bypass surgery• came into use, the relevant public has

come to recognize €gastric bypass• as a generic phrase for a variety of weight-loss surgeries.

6. €Alternative• means, among other things, €offering or expressing a choice,• or

€not usual or traditional.•  See Exhibit D.

7. Petitioner manufactures and sells a product called Bystrictinƒ. Bystrictinƒ is a

product that assists in weight loss by producing a feeling of fullness so that the person who

ingests the product will eat less food, leading to weight loss.  Bystrictinƒ contains a proprietary

complex that is a blend of specialized soluble fibers which absorb water and expand, reducing

the amount of available space left in the stomach for food and thereby creating the feeling of
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being full and causing one to eat less food, much in the way gastric bypass surgery reduces

stomach volume.

8. Petitioner uses variations of the phrase €Gastric Bypass Surgery Alternative• to

describe the purpose of the product; specifically, that there is less space in the stomach and the

person feels full, as if the person‚ s stomach was smaller, causing the person to restrict food

intake; ergo, the product provides a person a choice, or analternative, to gastric bypass surgery.

9. Petitioner believes that registration of the phrase €Gastric Bypass Surgery

Alternative• in connection with weight loss products jeopardizes its ability to adequately and

accurately describe its product.

II. THE REGISTRATION

10. The application that matured into the Registration was filed by Registrant on

August 22, 2012.

11. The goods described in the registration are €food supplements for weight loss.•

12. In the application for the Registration, Registrant claimed to have used €Gastric

Bypass Surgery Alternative• in connection with Registrant‚ s goods since January 1, 2011. See

Exhibit E.

13. In the application for the Registration, Registrant did not claim that the phrase

€Gastric Bypass Surgery Alternative• had acquired distinctiveness for Registrant‚ s goods.

III. REGISTRANT€S ACTIONS AGAINST PETITIONER

14. On or about July 6, 2012, Petitioner received a letter from Registrant, alerting

Petitioner to the ownership of the Registration.

15. Registrant requested that Petitioner cease and desist any further use of material

that Registrant considered infringing on its marks and requested that Petitioner respond to the
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letter and: (i) transfer and any all rights to the domain names www.AllNaturalGastricBypass.com

and www.betterthangastricbypass.com; (ii) cease and desist using the domain names; and (iii)

cease and desist using the phrases €Natural Gastric Bypass• or €Gastric Bypass Effect,• or any

other phrase that was derivative of Registrant‚ s marks.

16. On October 2, 2012, Registrant filed suit against Petitioner in the Middle District

of Florida, alleging counts of trademark infringement, cybersquatting, unfair competition and

unfair and deceptive trade practices. That matter is still pending.

17. On October 2, 2013, Petitioner‚ s customer service received the following e-mail:

€I represent Roca Labs, Inc., the owner and exclusive licensee of the well-known Natural Gastric

Bypass® (Reg. No. 4,138,639), Gastric Bypass NO Surgery® (Reg. No. 4,138,635), and Gastric

Bypass Effect® (Reg. No. 4,360,182) trademarks. Roca Labs, Inc. also owns numerous other

related trademarks related to the sale of its weight loss products.  Please advise me to whom I

would address a Cease and Desist letter to in order to have your company stop using the above

trademarks. Sincerely, Sharon K, Paralegal.•

18. On October 2, 2013, Petitioner‚ s public relations firm received the following e-

mail:

Subject: PRWeb Editorial Hold Advisory -10999399

Dear [Name Redacted],

As a part of our editorial review process, this e-mail is to inform
you that your press release has been put on editorial hold and
requires your attention.

IMPORTANT: Please review the following information regarding
the status of your press release entitled:

BYSTRICTINƒ Introduces Gastric Fill Technology to Promote a
Dramatically Different Approach to Weight Loss 10999399
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Our editors have determined that some changes will need to be
made to your press release in order to effectively distribute it on
PRWeb. Your press release has been placed on editorial hold status
in order to allow you to make the required reviews and edits.

Our editors have made the following notes regarding your editorial
hold:

Roca Labs emailed Editorial showing proof hey [sic] have a
trademark on the phrase "Gastric bypass effect." Our legal
department says since the trademarked phrase does not appear in
the PRWeb press release copy, but rather in the iframe, Roca Labs
needs to contact you, so you can contact your client informing
them that the phrase needs to be removed from
the �h�t�t�p�:�/�/�w�w�w�.�b�y�s�t�r�i�c�t�i�n�.�c�o�m�/website. In the meantime, we are
putting this press release on editorial hold until such time as the
phrase "Gastric bypass effect" is removed from the website.

To edit your press release and remove your editorial hold, you will
need to log in to your account at�h�t�t�p�:�/�/�u�s�.�v�o�c�u�s�p�r�.�c�o�m�/. Once you
are logged in, go to "My Releases" and select "Edit" to review and
edit your release. After you are satisfied with your changes, re-
submit the release back to our editorial team to review.

19. In a letter dated October 4, 2013, the €Roca Labs, Inc. Legal Dept.• stated to Dr.

Karen Vieira that by virtue of the fact that she had been appearing in advertisements promoting

Bystrictinƒ, that she was infringing on Registrant‚ s marks. This was apparently based on the

fact that Dr. Vieira uses the phrase €alternative to gastric bypass surgery,• which is not a mark

registered by Registrant. The letter threatens a lawsuit against Dr. Vieira.

20. The €Roca Labs, Inc. Legal Dept.• sent a letter dated October 9, 2013, to at least

two entities, and likely more, regarding Petitioner‚ s advertising.  The letters of which Petitioner

is aware were directed to Clear Channel Communications, Inc. and Emmis Operating Company,

both of which carry advertising for Petitioner.  The letter states that Petitioner‚ s advertisements

infringe on Registrant‚ s intellectual property rights, again apparently through the use of the

phrase €alternative to gastric bypass surgery,• a mark that has not been registered by Registrant;



6

one of the letters also states that Google has removed all of Petitioner‚ s advertising.  The letters

are signed by a paralegal, and threaten a lawsuit against the various entities.

21. It is clear that Registrant is misusing its marks to interfere with Petitioner‚ s

advertising and business, in an anti-competitive effort.

22. Petitioner has the right to continue to use the generic phrase €Gastric Bypass

Surgery Alternative,• or any variant thereof, to identify the purpose of its product.

IV. THE MARK IS GENERIC

23. Registrant‚ s goods are food supplements for weight loss.

24. Third parties use the phrase €Gastric Bypass Surgery Alternative,• or variants

thereof, to describe the effect a gastric bypass operation has on a person.  See Composite Exhibit

F.

25. Upon information and belief, the relevant public understands €Gastric Bypass

Surgery Alternative,• and variations on that phrase, to mean that there are options, or

alternatives, for weight loss other than gastric bypass surgery.

26. Continued registration of the phrase €Gastric Bypass Surgery Alternative• is and

will be a source of damage to Petitioner and others who are entitled to use the generic phrase,

because it confers upon Registrant an incorrect presumption of the validity of the registered

mark, of the registration of the mark, of the Registrant‚ s ownership of the mark, and of

Registrant‚ s exclusive right to use the mark in connection with Registrant‚ s goods.

27. Pursuant to Sections 14 (3) and 45 of the Lanham Act, 15 U.S.C. §§ 1064 (3) and

1127, the phrase €Gastric Bypass Surgery Alternative• fails to function as a trademark and the

Registration should be cancelled.
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V. THE MARK IS MERELY DESCRIPTIVE

25. As used in connection with Registrant‚ s goods, the phrase €Gastric Bypass

Surgery Alternative• immediately conveys to the relevant public the intended consumers for, as

well as the purpose of, Registrant‚ s goods.

26. The phrase €Gastric Bypass Surgery Alternative,• as used with Registrant‚ s

goods, is merely descriptive.

27. Numerous third parties have used the phrase €Gastric Bypass Surgery

Alternative,• or variations thereof, as a descriptive or generic phrase well before Registrant used

or sought registration for the phrase. Petitioner and third parties are entitled to continued use of

the phrase €Gastric Bypass Surgery Alternative,• and all variations thereof, as a descriptive or

generic phrase.

28. Registrant has not acquired distinctiveness for the phrase €Gastric Bypass Surgery

Alternative• in connection with Registrant‚ s goods.

29. Pursuant to Section 2(e) of the Lanham Act, 15 U.S.C. §1052(e), the phrase

€Gastric Bypass Surgery Alternative• is merely descriptive of the goods and therefore should be

cancelled.

30. Continued registration of the phrase €Gastric Bypass Surgery Alternative• for

Registrant‚ s goods is a source of injury to Petitioner and to numerous third parties who currently

use, and are entitled to continue to use, the phrase €Gastric Bypass Surgery Alternative,• and

variations of the phrase, because it confers on Registrant the incorrect presumption that €Gastric

Bypass Surgery Alternative• is a valid trademark; that Registrant is the owner of the phrase and

that Registrant has the exclusive right to use the phrase to the exclusion of others in connection

with supplements. Petitioner and the public are also being damaged by the registration because
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Petitioner and others are being prevented from accurately and correctly describing the purpose of

Petitioner‚ s product.

WHEREFORE, Petitioner respectfully requests that the Registration be cancelled and

that this Petition to Cancel be sustained.

Dated this 10th day of October, 2013.

Respectfully submitted,

ANDERSON LAW GROUP

/s/ Tracy Martinell Henry
Tracy Martinell Henry
Florida Bar No.:  073865
13577 Feather Sound Dr., Suite 670
Clearwater, FL  33762
Telephone:  (727) 329-1999
Facsimile:  (727) 329-1499
Email: thenry@floridalawpartners.com
Email: eserve@floridalawpartners.com
Attorneys for Petitioner
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PROOF OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing, Petition to Cancel,
has been served on this 10th day of October, 2013,

_____ by hand delivering a copy of the submission to the person being served;
_____ by leaving a copy of the submission at the usual place of business of the person being
served, with someone in the person‚ s employment;
______ when the person being served has no usual place of business, by leaving a cop of the
submission at the person‚ s address, with a member of the person‚ s family over 14 years of age
and of discretion;
__X___ transmission by the €Express Mail Post Office to Addressee• service of the United
States Postal Service or be first-class mail, which may also be certified or registered;
_____ transmission by overnight courier; or
_____ electronic transmission when mutually agreed upon by the parties

to:

OWNER: CORRESPONDENCE ADDRESS:
Roca Labs, Inc. D. Michael Schloss, Esq.
Post Office Box 5309 1844 N. Nob Hill Road, #303
Sarasota, FL  34277 Plantation, FL  33322

/s/ Tracy Martinell Henry
Tracy Martinell Henry
Florida Bar No.:  073865
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