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2.20.2 Notwithstanding that the Bender declaration was filed pursuant to Patent
and Trademark Office Rule 11.18(b),3 that declaration does not constitute testimony

in the absence of an oath or affirmation thereof. See McDonald’s Corp. v. McKinley,

Wherever, under any law of the United States or under any rule, regulation,
order, or requirement made pursuant to law, any matter is required or
permitted to be supported, evidenced, established, or proved by the sworn
declaration, verification, certificate, statement, oath, or affidavit, in writing
of the person making the same (other than a deposition, or an oath of office,
or an oath required to be taken before a specified official other than a notary
public), such matter may, with like force and effect, be supported, evidenced,
established, or proved by the unsworn declaration, certificate, verification, or
statement, in writing of such person which is subscribed by him, as true
under penalty of perjury, and dated, in substantially the following form:

(1) If executed without the United States: “I declare (or certify,

verify, or state) under penalty of perjury under the laws of the

United States of America that the foregoing is true and correct.

Executed on (date).

(Signature)”.

(2) If executed within the United States, its territories, possessions,

or commonwealths: “I declare (or certify, verify, or state) under

penalty of perjury that the foregoing is true and correct. Executed on

(date).

(Signature)”.

2 Trademark Rule 2.20 states as follows:

Instead of an oath, affidavit, or sworn statement, the language of 28 U.S.C.

1746, or the following declaration language, may be used:
The signatory being warned that willful false statements and the
like are punishable by fine or imprisonment, or both, under 18
U.S.C. 1001, and that such willful false statements and the like may
jeopardize the validity of the application or submission or any
registration resulting therefrom, declares that all statements made
of his/her own knowledge are true and all statements made on
information and belief are believed to be true.

3 The Board considered an unsworn declaration from Mr. Bender in deciding the parties’
cross-motions for summary judgment in a June 26, 2015 decision. 35 TTABVUE 4-5,
However, the Board is more liberal in considering evidence in connection with such motions
than it is at trial. In deciding motions for summary judgment, the Board is merely deciding
whether factual disputes exist, whereas at trial the Board is deciding those factual
disputes.












