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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Petition for Cancellation

Notice is hereby given that the following party requests to cancel indicated registration.

Petitioner Information

Name Chocolate Prescription LLC
Entity Limited Liability Company Citizenship Texas
Address 2701 W. 15th Street Suite 537
Plano, TX 75075
UNITED STATES
Attorney Cami Boyd
information Cami Boyd Law PLLC

10000 North Central Expressway Suite 400
Dallas, TX 75231

UNITED STATES

cboyd@camiboydlaw.com Phone:214-890-4012

Registration Subject to Cancellation

Registration No

4153284 | Registration date | 06/05/2012

Registrant

NIBMOR PROJECT, LLC.
223 WALL STREET #142
HUNTINGTON, NY 11743
UNITED STATES

Goods/Services Subject to Cancellation

Class 030. First Use: 2011/06/01 First Use In Commerce: 2011/08/12

All goods and services in the class are cancelled, namely: Chocolate; Chocolate and chocolates;
Chocolate bars; Chocolate candies; Chocolate confections; Chocolate-based ready-to-eat food bars;
Chocolates and chocolate based ready to eat candies and snacks; Confectioneries, namely, snack
foods, namely, chocolate

Grounds for Cancellation

Torres v. Cantine Torresella S.r.l.Fraud 808 F.2d 46, 1 USPQ2d 1483 (Fed. Cir. 1986)

Priority and likelihood of confusion Trademark Act section 2(d)

Mark Cited by Petitioner as Basis for Cancellation

U.S. Registration | 3417903 Application Date 08/14/2007

No.

Registration Date | 04/29/2008 Foreign Priority NONE
Date

Word Mark

YOUR DAILY DOSE OF CHOCOLATE



http://estta.uspto.gov

Design Mark

your daily dose of
chocolate

Description of NONE
Mark

Goods/Services Class 030. First use: First Use: 2006/05/16 First Use In Commerce: 2006/08/01

Chocolate; Chocolate bars; Chocolate candies; Chocolate truffles; Filled
chocolate; Hot chocolate

Attachments 77254954#TMSN.jpeg ( 1 page )( bytes)
PETITION FOR CANCELLATION - Nibmor Project LLC.pdf ( 7 pages )(35250
bytes )

Certificate of Service

The undersigned hereby certifies that a copy of this paper has been served upon all parties, at their address
record by First Class Mail on this date.

Signature /Cami Boyd/
Name Cami Boyd
Date 01/21/2013




INTHE UNITED STATESPATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRAIL AND APPEAL BOARD

In re Registration No. 4,153,284

Chocolate Prescription, LLC )
)
Petitioner, ) Cancellation No.
)
V. )
)
Nibmor Project, LLC )
)
Registrant )

PETITION FOR CANCELLATION

Box TTAB
Commissioner for Trademarks
P.O. Box 1451
Alexandria, VA 22313-1451

Chocolate Prescription, LLC, a Texas limited liability company, with its praicip
place of business at 2701 W.™MStreet, Suite 537, Plano, Texas 75Q7Betitioner”),
submitsthat it has been and will continue to be damaged by the continued existéh& o

Registration No. 453284 for the markDAILY DOSE OF DARK (the “Mark”), as

illustrated below
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(the “RegistrantMark”) used by Registrant in connection with the following products:

“Chocolate; Chocolate and chocolates; Chocolate bahgicolate candies; Chocolate

confections; Chocolatbased readyo-eat food bars; Chocolates and chocolate based ready

to eat candies and snacks; Confectioneries, namely, snack foods, namely, chacolate

International Class 30.

1.

As grounds fothis Pettion for CancellationPetitioneralleges as follows:

U.S. Registration No. 4,153,284 for the Mark in International Class 30 for use in
connection with Chocolate; Chocolate and chocolates; Chocolate bars; Chocolate
candies; Chocolate confections; Chotelsased readyo-eat food bars;
Chocolates and chocolate based ready to eat candies and snacks; Confectioneries,
namely, snack foods, namely, chocolateas issuedo Nibmor Project, LLCon

June 5, 2012.

According to the records of the U.S. Trademark Office (“USPT®imor
Project, LLC (“Nibmor”) is the current registered owner of the M&ok which
cancellation of registration is soughfNibmor’s principal place of business
identified in USPTO records and on the Certificate of Registration as being
located ak23 Wall Street, # 142, Huntington, New York 11743.

Regstrant filed its application to register the Mark on September 12, P@s&d

on Registrant'salleged“existing use of the Mark in U.Scommercepursuant to

15 U.S.C.81051(a) In its application for registration, Registragserted a date

of first use of the Marlanywhereof June 1, 2011 and @ate offirst use of the

Mark in U.S. commerce of September 12, 2011.
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4. Petitioneris the ownerf U.S. Registration No. 3,417,903 for the marMOUR
DAILY DOSE OF CHOCOLATE used extensively by Petition@r “Chocolate;
Chocolate bars; Chocolate candies; Chocolate truffles; Filled chocolate; H
chocolate” inInternationalClass 30(“Petitioner’'s Mark”). Petitioner's Mark was
registered o\pril 29, 2008 Petitioner firscommenced use #fetitioner Mark's
anywhereon May 16, 2006 andn U.S. commerce on August 1, 2006.
Petitioner’'s use of Petitioner's Mark has been continuous and systemagc sin
inception and continues today.

5. Petitioner’s use of Petitioner's Mark in commerce predates Registeujstion
and use of its Mark by at Is&b years

6. Petitioner has invested substantial resources in connection with the promotion and
development of Petitionels Mark and the goodwill associated therewith.
Petitioner consider®etitionets Mark to constitute a valuabland significant
asset.

7. Registrantknew or should have known ofeftioner, Petitioner's Markand
Petitioner’s products with which Petitioner's Mark is used well in advance of
Registrant applicationfor U.S. Trademark Registratiaf its Mark Registrant
had actual knowledge of Petitioner's Mark, dPetitioner'scorresponding legal
rights during the course of Registrant’'s prosecution of its application for
registrationand failed to disclose same to the USPT@egistrans Mark is
confusingly similar to Petitioner's Mark and indeed, consists in part, of dominant
terms comprising Petitions Mark, specifically “Daily Dose of'while merely

substituting the word “Chocolate” for the commonly used term “Dark” referring
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to dark chocolate. Effectively, Registrant simply adopted and started using
Petitioner's Mark in commerceUpon informatiorand belief, Registrant acted to
adopt and commencing its Mark in order to trade off of and benefit from
Petitioner’'s goodwill and investment in Petitioner’'s Mark.

8. To the relevant target marke®etitionets Mark “YOUR DAILY DOSE OF
CHOCOLATE and Registrans Mark consisting of DAILY DOSE OF DARK’
have the same meaningnd at a minimum suggest that there is an affiliation
between Petitioner and RegistrafBoth Petitioner’sproducts andRegistrantare
dark chocolate bars. Registrant has adoptetluses similar marketing strategies
as Petitioner. In sunRegistrant Mark is likely to cause significant confusion
and lead to deception as to the origin of Registrant’s products. When Registrant
Mark is applied to products which are closely similar or identical to those of
Petitioner, as identified above, the Registrant Mark is likely to be cahfuib
that of Petitioner and mistaken therefore.

9. If the Registrant is permitted to retain the registration sought to be cancelled
herein which registrationis for productsclearly identical to those of Petitioner
(dark chocolate bars), for a mark which is nearly identical to that of Petifpne
confusion in trade resulting in damage and injury to the Petitioner would be
caused. Any such confusion in trade inevitably would result in loss of sales to the
Petitioner. Furthermore, any defect, objection or fault found with Reufistra
products marketed under the Registrant Mark would necessarily reflect upon and

seriously injure the reputation which Petitioner has established under its Mark.
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10. If the Registrant is permitted to retain the registration sought to be cancelled, it
would thereby obtain at least a prima facie exclusive right to the use of its mark,
in direct conflict with Petitioner'$lark and the rights granted to Petitioner as the
result of its prior ownership of a U.S. Trademark Registration for its M&rkch
a conflicting registration would be a source of damage and injury to the Petitioner.

11. Petitioner tirtherasserts thaRegistranthas perpetrated a fraud on the USPTO by
virtue of its sworn declaration and/or othemtions is filing for and securing a
registration of Registrant's Mark.Registrant knew or should have known of
Petitioneis Mark and could have easily discovered thighwa search of the
trademark databagaior to filings its own application for registrationFurther,
andsignificantly, beforeRegistrans Mark was published for opposition and prior
to registration of the Mark being granté&kgistrant was fully aware of Petitioner
and had been served with a demand by Petitioner that Registrant cease and desist
from any further use of Registrant’s Mark hus, Registrant not only knew of
Petitioner and Petitioner’s prior rights, but failed to disclose sanigetUSPTO,
and in fact swar (under penalty of perjujybefore the USPTO that Registrant
was aware of no third party with superior or priors rights to the mark. Those
declarations were false apdrpetratec fraud on the USPTO.

WHEREFOR, the Petitiongorays that this Petition for Cancellation be sustained, and

that Registration Na4,153284 be cancellednd that a finding of fraud be issued.

The filing fee of this petition in the amount of $300.08udmitted with the filing of this

Petition.
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Petitioner hereby appoints Cami Boyd of Cami Boyd Law, a law firm havingeigml
place of business 40000 North Central Expressway, Suite 400, Dallas, Texas #5623t
as attorney for Petitioner herein, with full power to prosecute said carmellatitransact all
relative business in the United States Patent and Trademark Office and in téx States

courts, and to receive all official communications in connection with this catoall

Respectfully Submitted,

/Cami Boyd/
Cami Boyd

Cami Boyd Law

10000 North Central Expressway
Suite 400

Dallas, Texas 7521
214-808-7146
cboyd@camiboydlaw.com

Attorney for Petitioner

Dated Januarg21, 2013
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CERTIFICATE OF FILING

The undersigned hereby certifies that a true copy of the forgoitigoRefor
Cancellation is being submitted via FGlass U.S. Mail, postage prepaid to the Trademark
Trial and Appeal Board and is being served via Fisiss U.S. Mail, postage prepaih
January21, 2013to Registrant as follows

Nibmor Project, LLC
223 Wall Street

#142
Huntington, New York 11743

/s/ Cami Bovyd
Cami Boyd
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