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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Us FOODS, INC.,
Petitioner,
Cancellation No. 92056545

ORCHIDS PAPER PRODUCTS
COMPANY,
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Registrant.
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THE DEPOSITION OF REBECCA THOMASELLI, taken on
behalf of the Registrant in the above styled and numbered
cause, taken on the 3rd day of February, 2013, in Tulsa,
Oklahoma before me, Dalene Lawrence, a Certified Shorthand
Reporter duly certified under and by virtue of the laws of
the State of Oklahoma, pursuant to the stipulations

hereinafter set forth.
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FOR THE PETITIONER:

FOR THE REGISTRANT:

MS. AMY COHEN HELLER
Schiff Hardin

233 South Wacker Drive
Suite 6600

Chicago, IL 60606
312.258.5500

MR. ANTHONY JORGENSON
Hall Estill Hardwick
Gable Golden & Nelson
100 North Broadway
Suite 2900

Oklahoma City, OK 73102
405.553.2828
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It is stipulated and agreed by and

between the

parties hereto that this deposition is being taken by Notice

of the parties, and that the same may be taken at

and place.

It is further stipulated and agree

this time

d that all

objections are to be made at the time of the taking of the

deposition.
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REBECCA THOMASELLI
of lawful age, who having been first duly sworn to testify
the truth, the whole truth and nothing but the truth,

answered in reply to the questions propounded as follows:

DIRECT EXAMINATION

BY MR. JORGENSON:

Q Please state your name for the record.
A Rebecca Thomaselli.
Q Ms. Thomaselli, have you ever given a

deposition before?

A No.

Q The procedure that we're going tb follow here
today, US Foods attorney, Ms. Heller, is on the video
conference with us. I get to ask questions to which you'll
answer. The Court Reporter we have is going to transcribe
those. After I finish asking questions, Ms. Heller will have
a chance to cross-examine you. Just a couple of ground
rules. Can you agree that if you don't hear a question that
I ask, that you'll ask me to speak up so that you can hear
and answer the question?

A Yes.

Q Same thing: If you don't understand a
question that I or Ms. Heller asks, will you agree to ask us

to repeat or rephrase the guestion for you?

TULSA COURT REPORTERS
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A Yes.

Q It's not my intent today to ask you questions
until you fall face-forward on the table. So if you need to
take a break at any time, just let one of us know and we'll
take a break. As we just discussed off the record, from time
to time, there will be objections during the testimony. I
anticipate in the event that I or Ms. Heller make objections,
unless I specifically instruct you not to answer the

question, you'll need to answer those over the objections.

A Okay.

Q Can you tell us briefly your educational
background.

A I have a BS in Accounting from the University

of Kentucky, 1981, and an MBA from the University of Southern

California 1988.

Q Are you currently employed?

A Yes.

Q Who are you employed by?

A Orchids Paper Products Company.

Q What kind of company is Orchids?

A We manufacture paper and convert tissue paper
into bath tissue, towels and napkins.

Q Where is Orchids located?

A Pryor, Oklahoma.

Q And we're in my office in Tulsa, Oklahoma

TULSA COURT REPORTERS
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today. Where is Pryor related in relation to Tulsa?

A About 40 miles east of Tulsa.

Q So does Orchids actually manufacture paper?

A Yes. We have a mill.

MS. HELLER: Objection.

A Our plants --

MS. HELLER: Objection.

A -- part of our plant's manufacturing the
actual paper in jumbo rolls from recycled materials and some
virgin pulp. Then we convert that product into different
configurations of bath tissue, paper towels and napkins.

0 Would it be fair to say that, is Orchids a
wholesaler of these products?

MS. HELLER: Objection as to the question as
leading.

A We manufacture products, yes. We wholesale,
we're a private label manufacturer. We have products that we
manufacture under other people's labels and under our own.
For the ones that we manufacture under our own label, we are
a manufacturer. I wouldn't consider us a wholesale. But we
resell to wholesale through distributors.

0 Are you familiar with the mark VAL-U PLUS?

A Yes.

o) Is that an Orchids private label?

A That is an Orchids private label.

TULSA COURT REPORTERS
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MS. HELLER: Objection. Can you back up? The
foundation of how Ms. Thomaselli is familiar with the mark
VAL-U Plus; I need a foundation laid for that, please.

MR. JORGENSON: Yes, I will get to that.

0 All right. So who does Orchids sell its
products to?

A We have a variety of customers. Some of our
larger customers, we do private labels for under their
labels: Wal-Mart, Aldi, Dollar General. Family Dollar, HEB
Grocery, AWG, Rouse's. We also have several smaller

customers such as Gallet that sell to smaller retailers.

0 Have you ever heard of Bargain Barn?

A Yes.

Q Is Bargain Barn an Orchids customer?

A Yes. They buy directly from us. They own

stores, retail outlets. And they buy our products.

Q Have you ever heard of US Foods?
A Yes.
Q Is US Foods an Orchids customer?
A Yes.

MS. HELLER: I'm sorry. Can you repeat those?
I'm having a hard time hearing your answer to the questions,
I'm sorry, for both Bargain Barn and US Foods answers. Or
can you read them back?

MR. JORGENSON: ILet's read them back.

TULSA COURT REPORTERS
320 S. Boston, Tulsa, OK ** (918) 584-6633
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(Whereupon, the previous four

guestions and answers were read from the record by the

Reporter).
MS. HELLER: Thank you.
Q When did you first go to work for Orchids?
A November 2006.
Q And what was your job title when you went to

work for Orchids in 20067

A It was Regional Sales Manager.

Q Same title you hold today?

A Yes.

Q What were your job responsibilities in 20067?
A In 2006, Wal-Mart was my primary account for

sales. And in the plant, I was responsible for warehousing,
customer service, transportation and logistics and scheduling
the production runs.

Q With reference to customer service, what were
your job responsibilities specifically?

A I had three customer service reps working for
me. They received all incoming orders, via EDI or fax or
email and put those in the system. At that point, getting
the order filed kind of goes to the warehousing staff and
then transportation and logistics gets the trucks filled and
picked up, delivered. So I oversaw the people in those

roles.

TULSA COURT REPORTERS
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Q At that time, how did Orchids receive its
orders?

A Either EDI's or electronically. They come in
EDI. Or some customers, some of the smaller customers will

fax them in or email them in.

Q When you say fax them in, what are you talking
about, "them"?

A Excuse me. They have a purchase order that
they will, on their own purchase order forms, they will fax

that document in to our system.

Q So are you familiar with purchase orders?
A Yes.
Q Okay. So with regard to the warehousing

function, what specifically were your job responsibilities
with regard to warehousing?

A I oversaw the people who day-to-day ran the
warehouse. They would take product from the converting
lines, store them in the warehouse, in specific areas of the
warehouse, and load the trucks. Once an order, purchase
order, came in, they would be the responsible party to take
the products from the warehouse, get those loaded, and then
the shipping clerk would actually get the transportation
under that.

Q Were you also, I think you testified earlier

that you were also in charge of the transportation?

TULSA COURT REPORTERS
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A Uh-huh. Yes.

Q And tell us generally what your job
responsibilities were specifically with regard to
transportation.

A I oversaw the people who would contact
trucking companies, tell them what loads we had to be shipped
to what destinations, get drivers scheduled under that, make
the appointments at the customer's destination warehouse to
get an appointment for the delivery time for that truck to
make that delivery.

Q How long did you remain in that capacity at
Orchids with oversight over customer service, warehousing and
transportation? How long did that last?

A About a year and eight months.

Q And then what happened with your job
responsibilities?

A The company got a new CEO and my Jjob was
pretty disjointed. It covered a lot of territory. So the
shipping warehousing customer service area, we hired one
individual to handle that part of it. And then I stayed
handling the sales for the Wal-Mart account and took on some
trademark work and some art work and product development
work.

Q And are those still your job responsibilities

today?

TULSA COURT REPORTERS
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A Yes.

Q And that began in, what?

A 2008. Late 2008.

Q You just mentioned product development. What

does product development entail?

A For us, what it entails is we're a private
label manufacturer. So our customers can request various
configurations of product. They could have a bath tissue.
They want 24 rolls. They want 300 sheets. They want the
sheet sizes to be 4 inches by 4 inches. They want a specific
basis weight, brightness, et cetera. But they want it for a
certain price point. So what we do is try to configure this
product in such a way to make it viable for them. One of our
sales people might come in. Say Aldi has a bid. They want,
say, this 12-roll bath tissue and they want it to retail for
$4. How are we going to make that happen? 5o we may
reformulate the paper and we may tell them "Well, for that
price, we're going to have to only give you 275 sheets and it
can only be a 26 pound basis weight as opposed to 28." I'm
responsible for getting the sign-off from the CFO, from the
Vice-President of Marketing, from the Plant Manager, from the
person who, the process leaders who actually run the
converting lines. Because certain sizes and basis weights of
paper make certain diameters of paper and that affects the

equipment itself if it can hold that and slice that role, et

TULSA COURT REPORTERS
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cetera. So once all that is done and we've signed off, then
several other people can order the raw materials and get it
in to scheduling and get it produced.

Q You mentioned earlier that part of your
current job responsibilities concerns development of
trademarks. Is that right?

A Yes.

Q Explain what your job responsibilities are
with regard to trademarks.

A As far as trademarks, any time we have someone
who proposes a new trademark and we see it as viable
trademark, actually working with the attorneys to file for
that trademark, make an application for the trademark. Also,
keeping the trademarks current. Letting the sales people
know what trademarks. We have product and we need to sell
certain things. So it's just managing those trademarks. It
involves the art work, also. We just revised the art work
last year for the VAL-U PLUS brand.

Q As part of your job responsibilities today,
and since 2008, do you participate in meetings or discussions
within Orchids regarding product development?

A Yes. Yes. We have a weekly meeting
Thursdays, conference call. The sales people call in and we
look at the status of our private label plus our customers'

private label items.

TULSA COURT REPORTERS
320 S. Boston, Tulsa, OK ** (918) 584-6633




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

13

Q During those meetings, do you discuss sales
and marketing strategies?

A Yes.

MS. HELLER: Objection as to the form of the
qguestion.

A During these meetings, we discuss marketing
strategies, customer requirements, sales strategies, notes.
If some items aren't moving, sometimes we have to re-look at
the pricing of items or the area of the country in which
they're being sold, if it's a fit. Sometimes certain items
aren't fits for certain customers' strategies, either.

Q Who attends these meetings?

A Vice-President of Sales and Marketing, the
CEO, sales people out in the field call in via conference
call, myself, the person who does the scheduling at the
plant, the Plant Manager, the person who 1s responsible for
raw materials, and I believe that's it.

(Whereupon, Deposition Exhibit No. 1

was marked for identification).
Q I want to hand you what has been marked as
Exhibit 1.
MR. JORGENSON: Amy, this is just the Notice
of Deposition.
MS. HELLER: Okay.
Q Have you seen this Notice of Deposition
TULSA COURT REPORTERS

320 S. Boston, Tulsa, OK ** (918) 584-6633
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before?

A Yes.

Q And are you here pursuant to this Notice of
Deposition?

A Yes, 1 am.

Q Let's just, as we go through them, we'll try

to keep them organized and in order. And I'll try to do the
same.
(Whereupon, Deposition Exhibit No. 2
was marked for identification).
0 I'11l hand you what I've marked as Exhibit 2.
Can you tell us what this document is.
MR. JORGENSON: Can we take just a quick
break?
(Whereupon, a brief recess was taken
off the record by those present).
MR. JORGENSON: Let's go back on the record.
Q Ms. Thomaselli, we just took a quick break off
the record. Can you tell us what Exhibit 2 is.
A This is the VAL-U PLUS registration with the
trademark office.

Q And when was that mark registered?

>

April 25, 1989.

What products is it registered for?

= &

Bath tissue and paper towels.

TULSA COURT REPORTERS
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Q This is a mark that Orchids owns?
A Yes.
Q And are you familiar with the trademarks that

Orchids owns --

A Yes.

Q -— in your capacity as Regional Sales Manager
for Orchids?

A Yes.

(Whereupon, Deposition Exhibit No. 3
was marked for identification).

Q I hand you what we'll mark as Exhibit 3. Can
you identify that document?

A This is the Notice of Acceptance and
Declaration and Renewal for the VAL-U PLUS mark dated January
5, 2009.

Q I hand you what we'll mark as Exhibit 4.

(Whereupon, Deposition Exhibit No. 4

was marked for identification).

Q Can you identify that document, please.

A This is the registered trademark for ULTRA
VAL-U.

Q For what products is that, what goods is that
mark registered for?

A Paper products, namely paper napkins.

Q And when was that mark registered?

TULSA COURT REPORTERS
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A January 21 of 1997.

0 And is this a mark that Orchids Paper owns?
A Yes.

0 For the VAL-U PLUS mark that we just

discussed, how is the word "value" spelled or depicted, that

mark?

A V-A-L, hyphen, U.

0 And how is the word "value" depicted in
Exhibit 47

A Also V-A-1L, hyphen, U.

Q (By Ms. Heller) That exhibit, for Exhibit 4,

can you give me the registration number on that?

A 2033061.

MS. HELLER: Thank you.
(Whereupon, Deposition Exhibit No. 5

was marked for identification).

Q (By Mr. Jorgenson) I hand you what we'll mark
as Exhibit 5. Can you tell us what this document is.

A This is for Ultra VAL-U mark, the Notice of
Acceptance and Renewal.

Q What's the registration number that is
depicted on Exhibit 57?

A 2033061.

0 And so is that the same registration number as

we saw on Exhibit 47

TULSA COURT REPORTERS
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A Yes. 2033061, yes.
0 I hand you what we'll mark as Exhibit 6.
(Whereupon, Deposition Exhibit No. 6

was marked for identification).

Q Can you tell us what this document is.

A This is the registered trademark for ULTRA
VAL-U dated March 11, registered March 11, 1997.

Q What's the registration number for this
trademark?

A 2045166.

o) Is this a trademark that Orchids Paper owns?

A Yes.

0 And you're familiar with that because you are
the Regional Sales Manager for Orchids?

A Yes.

Q And what goods is this trademark in reference
to?

A Bathroom tissue and paper towels.

0 And how is the word "value" spelled in this
registration?

A VAL, dash, U.

Q The same as with the other ULTRA VAL-U
registration that we saw?

A Excuse me?

0 The same as the VAL-U PLUS registration that

TULSA COURT REPORTERS
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we looked at?
A Yes.
Q I hand you what we'll mark as Exhibit 7.
(Whereupon, Deposition Exhibit No. 7
was marked for identification).
0 Can you identify that document for us?
A This is the Notice of Acceptance and

Declaration and Renewal for ULTRA VAL-U.

0 What's the registration number referenced on
Exhibit 77
A 20451¢606.

(Whereupon, Deposition Exhibit No. 8
was marked for identification).
Q I hand you what we'll mark as Exhibit 8. Can

you identify that document?

A This is the application for the trademark
VAL-U-SIZE.

0 Is that a trademark application that Orchids
has filed?

A Yes.

0 And how i1s the word "value" spelled in that
application?

A VAL, dash, U. V=-A-L, hyphen, U.

MS. HELLER: Can you repeat what that

registration or application is? I couldn't hear all that,

TULSA COURT REPORTERS
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please.

Q Go ahead.

A It is for VAL-U-SIZE, another trademark. And
it's spelled V-A-L, hyphen, U, hyphen, S-I-Z-E.

Q Can you tell us, can you read on this
application the serial number? Can you read that into the
record, please.

A The serial number is 85829246.

MS. HELLER: 2924672
THE WITNESS: 4-6, uh-huh.

Q With regard to the three trademark
registrations that we've already looked at, the two for ULTRA
VAL-U, the one for VAL-U PLUS, and then also the registration
for VAL-U-SIZE, is the word "value" spelled the same in all

of those?

A Yes.
0 Why?
A Because they're a family of items. Orchids

background is as a value supplier of tissue paper products.
And these trademarks have been around for a long time.
That's part of the value family of items.

MR. JORGENSON: Amy, at this point I'm going
to go through the documents that we've produced in discovery
and they start with bates number Orchids 001 and I'm going to

go from start to finish. We may get a little bit out of

TULSA COURT REPORTERS
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order. But just so you can follow along.

Q Ms. Thomaselli, I'll hand you what I've marked
as Exhibit 9.

(Whereupon, Deposition Exhibit No. 9

was marked for identification).

Q Can you tell us what this document is.

A This is an invoice to Bargain Barn, invoice
272941. This is for product sold, 640 cases of bath tissue
which is the VAL-U PLUS brand and three -- excuse me, they
ordered 200 cases of Velvet but we actually shipped them 332

cases of the Velvet six-roll bath tissue.

Q Are you familiar with Orchids invoices?

A Yes.

0 How do you know that this invoice is for VAL-U
PLUS?

A In the heading which says Item

No./Description, the 106271 one is the item number and below
that, you see B, and that stands for bath tissue, ORC means
it's an Orchids brand, and VP is the abbreviation for VAL-U
PLUS in our system. This was 16 individual selling units of
the six-roll configuration, 176 sheets in that product.

Q And you indicated earlier that that reflects
that Orchids invoiced Bargain Barn for 640 cases of VAL-U
PLUS product. Is that correct?

A Yes. They ordered and we shipped 640 cases of

TULSA COURT REPORTERS
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VAL-U PLUS.

A

Q

When did they order it?

The order date was January 20 of '009.
And you see that on Exhibit 9?

Yes.

Is there a purchase order number indicated on

this invoice?

A

Yes. Towards the middle of the page, below

that first black line across there, you'll see purchase order

number G01200926.

Q

A

Q
product that

A

Q

Exhibit 10.

What was the invoice date?

Invoice date was January 22 of '009.

And what was the net price of the VAL-U PLUS
was shipped to Bargain Barn?

The 640 cases, net price, $12 a case, $7,680.

I'll hand you what is going to be marked as

(Whereupon, Deposition Exhibit No.

10 was marked for identification).

Q

A

MR. JORGENSON: This is Bates number(002.
Can you tell us what this document is?

This is the purchase order that Bargain Barn

sent us for this item.

Q

document?

Is there a purchase order number on that

TULSA COURT REPORTERS
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A Yes. The top right, the purchase order number
is G01200926.

Q And is that the same purchase order number
that's reflected in the invoice that's been marked as Exhibit
97

A Yes.

Q I hand you what has been marked as Exhibit 11.

(Whereupon, Deposition Exhibit No.
11 was marked for identification).

Q This is Bates numbered Orchids 0003. Can you
tell us what this document is?

A This is out of our sales system which is
called Macola. That is an order entry list. This shows this
PO number g01200926 for Bargain Barn, being shipped to
Athens, Tennessee. And it shows the 640 cases of VAL-U PLUS
six-roll bath tissue and 200 cases of the Velvet six-roll
bath tissue.

Q Look back at Exhibit 9 if you will. That's
the invoice, and I think you said earlier the invoice dated
January 22, 20089.

A Right.

Q As we go through this deposition, if I refer
to the sale of VAL-U PLUS product to Bargain Barn in 2009,
can we agree that we're talking about the product that's

referenced in this invoice?
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A Yes.

Q Now, on Exhibit 11, is there an order date
referenced on that document?

A Yes. About six lines down on the left, the
order date i1s January 20 of '09.

Q And what does that mean?

A That's the day that we receive the purchase
order from the customer.

Q And that purchase order, is that the document
that we've marked as Exhibit 107

A Yes. And you'll see on this document, halfway
down the page it says Customer PO Number G01200926.

Q And the date beneath the order date, what date
is that?

A That's the date it's actually entered in our
system. So we received the purchase order on the 20th of
January and it was entered into our system on the 20th of
January.

Q And then immediately to the right of the entry

date, what is shown there?

A That is the ship date. The scheduled ship
date.

0 And what was that date on Exhibit 117

A On 11? Oh. January 23 of 2009 is the

scheduled ship date. If you look at the very top of the
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page, you see January 20 of '09. That's the date this report
was printed. That's when we planned to ship it.

Q Okay. I hand you what's been marked as
Exhibit 12.

(Whereupon, Deposition Exhibit No.

12 was marked for identification).

Q Can you tell us what this document is.

A This is the bill of lading for PO number
G01200926.

0 What 1is a bill of lading?

A Bill of lading is the document that truckers
carry with them when they're traveling and is required on
their arrival at the destination showing what product they
have on board.

Q Who prepares the bill of lading?

A Our Shipping Department prepares that.

0 By "ours", you mean Orchids'?

A Orchids Shipping Department.

Q And with regard to the bill of‘lading that's
Exhibit 12, what does it reflect was shipped?

A 640 cases of the Orchids VAL-U PLUS six-roll
bath tissue and 332 cases of the Velvet six-roll bath tissue.

Q And what date according to this bill of lading
was that product shipped?

A January 22 of '09.
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Q Where was it shipped to?
A To Bargain Barn in Athens, Tennessee.
(Whereupon, Deposition Exhibit No.
13 was marked for identification).

0 I hand you what we'll mark as Exhibit 13. Can
you identify this document for us.

A This is the load procedure checklist. And the
truck driver's generally sign this. It states that in order
to be loaded at Orchids, they're not obligated to pay cash to
any employee to load their trucks. They agree to the shipper
load and driver count requirements. And they will chalk
their wheels once they pull the trucks in to the doors.

Q Does this load procedure or load check
procedure checklist refer to the sale of VAL-U PLUS products
to Bargain Barn in 20092

A Yes.

(Whereupon, Deposition Exhibit No.
14 was marked for identification).
Q I hand you what we'll mark as Exhibit 14. Can

you tell us what that document is.

A This i1s the pick ticket.

Q What is a pick ticket?

A A pick ticket is what the forklift drivers,
when they're loading a truck, they use to —- as they select

the product out of the warehouse and load the truck, they
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keep a tally running and count how many cases are going into
the truck.

0 So does this pick ticket that we've marked as
Exhibit 14, is this in regard to the sale of VAL-U PLUS
product to Bargain Barn in 20097

A Yes. You can see the PO number at the top
right, G01200926. And you see Bargain Barn, Athens,

Tennessee is the customer.

Q In the middle of this pick ticket, there
appears to be some handwritten numbers. Do you see those?

A Yes.

Q Do you know what those are?

A Yes. Those are the graph sizes. This product

is 96 cases. As they grab it and put it into the truck,
they're counting in batches of 96. So if you put 640 cases
in total, his last grab was short; it was 64 cases. And then
the Velvet product, two, three grabs of 96 and then a 44,
totaling 332 cases.

Q Is it fair to say that this pick ticket
reflects what was actually put on the truck?

A Yes.

Q And this is pick ticket a document that
Orchids creates?

A Yes.

(Whereupon, Deposition Exhibit No.
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15 was marked for identification).
Q I hand you what's been marked as Exhibit 15.

Can you tell us what that document is.

A This is payment from Bargain Barn for
$11,430.72.

Q And can you tell what the date of the payment
is?

A The date of payment is January 22 of '09 for

Invoice Number 272941.

Q And does Exhibit 15, is that reflecting
payment for the sale of VAL-U PLUS product to Bargain Barn in
20097

A Yes.

Q I hand you what we'll mark as Exhibit 16.

(Whereupon, Deposition Exhibit No.
16 was marked for identification).

Q Can you tell us what this document 1is.

A This is a Bargain Barn document from the
United Grocery Outlet Stores from their point of sale system.

Q And what does it reflect?

A It is showing that between February 1 to
February 28 of 2009, they sold 198 units of the VAL-U PLUS
bath tissue, six-roll.

Q So when did Orchids deliver the VAL-U PLUS

bath tissue to Bargain Barn?
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A I believe it was January 22, 23 -- the 23rd of
January of, January 23 of '09.

Q So Exhibit 16 reflects the point of sale
records for that product the following month in February.
Correct?

A Yes.

Q Do all of the Bargain Barn stores have point
of sale capability?

A No. At this time, they did not have. All the
stores did not have. Very few stores had capability of point
of sale.

MS. HELLER: Objection as to foundation on the
basis of the document and the question.

A Very few stores had point of sale ability.

Q I hand you what we'll mark as Exhibit 17.

(Whereupon, Deposition Exhibit No.
17 was marked for identification).

Q Can you tell us what this document is.

A This is a Bargain Barn point of sale report
for March 1 through March 31 of 2009 at their United Grocery
Outlet Stores showing sales of 634 units of the VAL-U PLUS
six-roll bath tissue.

Q I hand you what we'll mark as Exhibit 18.

(Whereupon, Deposition Exhibit No.

18 was marked for identification).
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o) Tell us what this document is.

A That is a point of sale report from Bargain
Barn, United Grocery Outlet Stores, April 1 to April 30 for
the VAL-U PLUS bath tissue six-roll, 329 units.

MS. HELLER: Objection again to these
Exhibits, 16, 17, 18, in terms of foundation the witness has
for identifying these documents.

Q I hand you what has been marked as Exhibit 19.

(Whereupon, Deposition Exhibit No.
19 was marked for identification).

Q Can you tell us what that document is.

A This is Bargain Barn's United Grocery Outlet
point of sale report for May 1, 2009 to May 31, 2009 and it's
for sales of VAL-U PLUS bath tissue six-roll for 47 units.

MS. HELLER: Again, objection. Foundation.

0 I hand you what we'll mark as Exhibit 20.

(Whereupon, Deposition Exhibit No.
20 was marked for identification).

Q Tell us what this document is.

A This is Bargain Barn's point of sale report
for United Grocery Outlet June 1 through June 30 of 20009.
The VAL-U PLUS bath tissue, six-roll, one unit.

Q In the course of your employment as Regional
Sales Manager for Orchids, have you had occasion to see

Bargain Barn point of sale reports in the past?
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A Yes.
Q In what context?
A Just asking, from the sales person, asking how

the sales were doing at their stores.

Q And these exhibits that we've marked as 16
through 20, are those the same types of point of sale reports
for Bargain Barn that you've seen in the past?

A Yes.

Q I hand you what we'll mark as Exhibit 21.

(Whereupon, Deposition Exhibit No.
21 was marked for identification).

Q Can you identify this document for us.

A This is a spec sheet for the VAL-U PLUS
one-roll paper towel. We put these together for the sales
people to use when they're presenting to a customer. It has
all the vital information, like the item number, the UPC
number, how many rolls are in a case, the bar code, how many

cases on a truck, the cube, et cetera.

) Is this a spec sheet that Orchids creates?
A Yes. Orchids creates this spec sheet.
Q And does Orchids have similar spec sheets for

its other products, as well?
A Yes. All of our private label, not the
majority of our customers' private labels, but all of our

private label items we have check specs on, so that the sales
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people will have something to present to their clients.

0 During your tenure with Orchids, has Orchids
ever discontinued use of a trademark?

A No.

MS. HELLER: Objection as to the form of the
gquestion.

A I've been with the company going on eight
years now, and there are some trademarks that I don't know
why we use them, because I don't see the value or the
marketability of that name. But we do not surrender it; we
continue to manufacture it; and there are customers who
purchase 1it.

o) Has Orchids ever discontinued use of a product
line?

A I'm not sure what you mean by "product line".
Can you rephrase that?

Q What's the purpose of the spec sheet?

A The spec sheets, we keep all these on our
server so when the sales people are planning their sales
calls, they'll determine what customer they're going to see,
they'll go look at the customer's store to see if they have
any holes where a certain price point product would work for
that customer. And then they'll determine "Oh, I'm going to
show him these three or four items that should work well".

And then you'll see on these spec sheets the pricing is left
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blank because, depending on the customer and the freight to
that region, the sales person will determine how the pricing
will work for that customer.

Q In your tenure with Orchids, has Orchids ever
taken one of these spec sheets out of its system?

A Not --

MS. HELLER: Objection as to the form of the

question.

A Whenever a product -- for example, this VAL-U
PLUS happens to be a 60-count sheet -- if this customer,
let's say it's being shipped to New York, maybe the pricing
with the freight in there would get it too high and it may be
$1.15 on the shelf. This is a dollar-type store. So the
sales person knows that this customer is going to need this
to be below one dollar to get it into the shelfing. So he
may say "Well, I have to have certain earnings to meet my
requirements as far as what the company requires the earnings
to be. So I may have to take out five sheets and make it a
55—count."” In that case, this item number would be
discontinued. We could still use VAL-U PLUS; we would just
configure the product to be a 55-count sheet count product as
opposed to a 60-count. So as far as per item, the item could
be discontinued; the trademark could continue under another
configuration of product.

Q Let me ask you this: This is, I think you
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testified earlier, this is a spec sheet for VAL-U PLUS paper

towels. Correct?
A Correct.
Q From the sale to Bargain Barn in 2009 until

the present, has Orchids continually maintained a spec sheet
regarding VAL-U PLUS paper towels in its system?
MS. HELLER: Objection as to leading.

A From 2009? So four years ago. Yes, we've
maintained these. Once I started doing the trademarking and
the product development side, this was part of the product
development meetings. We came out of this with our sales
people saying "We need something as a leave-behind for the
customer.”" So we have maintained these since 2008 when I
took over in this position.

Q With regard to the spec sheet that's marked as

Exhibit 21, have you ever seen this spec sheet out of your

system?
A No, I have not. It's there today.
MS. HELLER: Objection as to leading.
Q Why have you maintained this spec sheet in

your system until today?

A We see value in the VAL-U PLUS label. As a
matter of fact, we see so much value in this label that we've
come up with another trademark, which is VAL-U-SIZE to tie

along with this VAL-U PLUS. VAL-U-SIZE will be what we call
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a select-a-size type paper towel which is basically the same
length: 1t's li inches, but it's only 5.5 or six inches
wide. 1It's like a half-sheet. So we maintain this in our
system because we continue to sell it, depending on what
customers the sales’people are calling on at various times.

Q Has Orchids ever discontinued using VAL-U PLUS
for paper towels?

A No.

MS. HELLER: Objection as to leading.
Q I hand you what has been marked as Exhibit 22.
(Whereupon, Deposition Exhibit No.
22 was marked for identification).

Q Can you tell us what this document is.

A This is a spec sheet for the Val-U PLUS bath
tissue, four-roll, 150 sheets, Item No. 106031. This has the
same function as the previous one in Exhibit 21 we discussed,
except this is for bath tissue. This, for example, is a
four-roll. When you look at the previous exhibits that we
discussed about the sales to Bargain Barn, it was for a
six-roll bath tissue. So this has a different item number
than the six-roll would have. So that six-roll one has been
discontinued because of the price point. We couldn't get the
price point to be a dollar or less. So we changed the
configuration of the product to a four-roll product --

therefore, a new spec sheet, new item number, new
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description, new case measurements, new bar code.

Q Since Orchids obtained a trademark
registration for VAL-U PLUS, has it maintained a spec sheet
for VAL-U PLUS bathroom tissue?

A Can you repeat that?

Q Since Orchids obtained the trademark
registration for VAL-U PLUS, has it maintained a spec sheet
for VAL-U PLUS bathroom tissue?

A Not this spec sheet.

MS. HELLER: Objection as to leading.

A This spec sheet is what I personally developed
in '08 for our products.

Q And has that been continually maintained in
Orchids' system since you developed it in 20082

A Yes.

0 I hand you what we'll mark as Exhibit Number
23.

(Whereupon, Deposition Exhibit No.
23 was marked for identification).

Q Can you tell us what this document is.

A This is a purchase order from Bargain Barn,
Purchase Order Number G07121307 for 1,020 cases of the VAL-U
PLUS four-roll bath tissue.

0 I hand you what we'll mark as Exhibit 24.

(Whereupon, Deposition Exhibit No.
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24 was marked for identification).

Q Can you identify that document for us.

A This is a purchase order from Bargain Barn, PO
G07121307. This is the same purchase order as the previous
Exhibit 23, except on this purchase order, they have added
the Item No. 106031 to further describe this item.

Q When you say "they", who are you talking
about?

A Bargain Barn has entered that. Our sales
people wouldn't put that in there. So they had to type that
in and re-submit the purchase order.

(Whereupon, Deposition Exhibit No.
25 was marked for identification).

Q I hand you what we'll mark as Exhibit 25. Can
you identify this document for us?

A This is the Open Order Report dated July 24 of
2013. And it shows there's an order for Bargailn Barn on Item
No. 106031 which is the VAL-U PLUS four-roll bath tissue. It
was promised for delivery 12/17 -- 1,020 cases. Then they
also ordered 864 cases of the VAL-U PLUS one-roll paper towel
to be delivered on 12/16.

Q Again, how do you know that we're referring to
VAL-U PLUS branded products here?

A If you see the description below the item

name, about eight lines down, 106031 is our internal item
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number. And just below that is the description. "B" is bath
tissue; ORC for Orchids label; VUP is VAL-U PLUS and the
024/04/150 is the configuration of the product.

o] If you look back at Exhibit 24, do you see the
Bargain Barn product number that you said Bargain Barn would
have entered into that purchase order?

A Yes.

Q Is that the same item number as the VAL-U PLUS
product that you just read off?

A Yes. 106031 is the same item that Bargain
Barn has referenced in that PO number, Exhibit Number 24.

(Whereupon, Deposition Exhibit No.
26 was marked for identification).

Q I hand you what we'll mark as Exhibit Number
26. Can you identify this document?

A This is a report out of our Macala system
called the Stock Status Report. This is showing, if you loock
below the dotted line, 10.603.14, those first six digits are
actually the item number. This is how we code the raw
materials. The last digit being a 4 signifies this is poly
-- the poly wrap around the tissues. And this is for the
four-roll VAL-U PLUS item. Gives you the size of the wrap.
And then below that, the second line, you see the quantity on
hands: 23,804 impressions of that item.

Q So what 1s this Stock Status Report telling
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us?

A The Stock Status Report tells us what we have
in-house and on hand. So at the very top, you see that Item
10.630.14 through item, the same, 10.630.14. So that's the
selected item for this report. You could run that Stock
Status Report for finished goods or any materials -- glue,
core paper, anything in our warehouse -- raw materials or

finished goods. So on July 24, this is how much poly we had

on hand for this item, VAL-U PLUS four-roll BT.

Q In your warehouse, you mean?

A In our warehouse, yes.

Q Could you have used that stock to fill an
order for VAL-U PLUS product?

A Yes.

MS. HELLER: Objection as to leading.

Q Why did you have that product on hand?

A We have this product on hand, as well as any
poly we have on hand, as well as our shipping boxes, to have
them ready for production. Our poly actually takes us
anywhere from four to six weeks lead time to get it produced
and in-house. Once we place our order with one of our
vendors, it takes us four weeks to six weeks to get it
in-house. So we like to have this on hand in anticipation of
orders.

o) Does Orchids have an unlimited amount of
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warehousing space?

A No. We are very tight on warehousing. We
have been expanding. We installed a new production line last
year. We built a new warehouse. That bne is full and we are
now renting warehouse space in Tulsa. So raw materials --
we're currently even working with our vendors get our lead
times down because it's expensive to warehouse raw materials
and finished goods.

Q Does Orchids maintain raw materials like the
type that are reflected in Exhibit 26 on hand for products
that it's discontinued?

A No. When we have our product development
meetings and items have been identified to be discontinued
and items that are discontinued are generally configuration
changes -- the sheet size has changed or the number of rolls
in the package has changed -- or the art work has changed, we
have to set up a new item number in our system for that
configuration so that our system will know the inventory of

the various configurations. Can you repeat the question?

0 Sure.
A I just had a moment there. I'm sorry.
Q Why would Orchids keep the raw product for

VAL-U PLUS that's reflected in Exhibit 26? Why would it keep
that on hand?

A In anticipation of orders coming in and to
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timely produce the products to get them shipped to the
customers.

Q And is it true that you wouldn't keep those on
hand for a product that you had discontinued?

A It is true that we would not.

MS. HELLER: Objection as to leading.

Q I hand you what we'll mark as Exhibit Number

27.
(Whereupon, Deposition Exhibit No.

27 was marked for identification).

Q Can you tell us what this document is.

A This is also a Stock Status Report and this
Ttem 10.603.19 is for the VAL-U PLUS four-roll. We refer to
it as a KD, meaning knock-down. But it is the cardboard
shipping box that bath tissue is shipped in. And on July 24,
we had 1,200 units in our warehouse.

Q And these are VAL-U PLUS units?

A This is for the bath tissue Orchids VAL-U PLUS
24, four-roll, 150, you see the item number there, 10.603.19,
and again, the first six digits of that without the dots in

there reflects the item number that we referred to

previously.

Q Okay. Why would Orchids have that product on
hand?

A In order to produce it in anticipation of
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sales to get it shipped out.

0 Does Orchids keep knock-downs on hand for
products that it has discontinued?

A No. We don't. As a matter of fact, lead time
on knock-downs is only three to four days. So we don't keep
a lot of that in inventory at any one time. When an item is
ever deleted, whether it's knock-downs or poly wrap, they're
segregated in the warehouse and once Accounting can get down
there -- sometimes we have poly that's damaged, whether it's
in shipment or something like that -- but Accounting will get
with those materials and determine how much to write off the
books. And at that time, they will write it off. So we
don't keep, we don't have the warehouse space to keep bad raw
materials in stock.

(Whereupon, Deposition Exhibit No.
28 was marked for identification).

Q I hand you what has been marked as Exhibit 28.
Can you tell us what that document is.

A This is a Stock Status Report dated July 24 of
2013, Item No. 10.831.14. And this is for the Orchids VAL-U
PLUS paper towels, the one-roll paper towels. It shows we
have 30,776 impressions of that on hand at that time.

Q Why does Orchids have this product on hand?

A We have this on hand in anticipation of

producing the product. Again, the lead time on any poly wrap
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is four to six weeks. So keeping this on hand in
anticipation of sales.

Q Again, does Orchids maintain in its warehouse
VAL-U PLUS poly product for items that it has discontinued?

A No. As a matter of fact --

MS. HELLER: Objection as to leading.

A Orchids doesn't maintain any, well, for a
while we have to maintain it until Accounting can get to the
product, to be written off, to get it shipped out of the
warehouse. So we have to have an accounting trail for it.
But no, we don't maintain that in our warehouse.

Q For products you discontinued. Correct?

A For products that we discontinue. As a matter
of fact, we're currently selling the VAL-U PLUS four-roll
bath tissue. Previously we had the VAL-U PLUS six-roll.
Then when we had the VAL-U PLUS six-roll. The art work for
it was pretty basic. And between -- I don't know the exact
dates -- but we have since gone to a four-roll and we have
updated the art work on that product when it went to the
four-roll. So we had some time involved to do art work on
that and to get the new poly in-house. So the old six-roll
poly, which was clear and black lettering, had to be disposed
of. Because we had some left over from the production runs.
And we weren't going to be using that anymore.

Q I hand you what we'll mark as Exhibit 29. Can
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you tell us what this document is.
(Whereupon, Deposition Exhibit No.
29 was marked for identification).

A This is also a Stock Status Report dated July
24 of 2013 for Item 10.831.19. And this is for the VAL-U
PLUS one-roll paper towels. We had 1,050 of these
knock-downs in stock at that time.

Q Knock-downs are again =--

A Knock-downs are the shipping boxes that we
pack the poly-wrapped rolls into, and then we poly-wrap the
whole graph, and we load it on the truck.

0 So why did Orchids have this product on hand?

A In anticipation of scheduling this to run and
to fill orders.

Q I hand you what we'll mark as Exhibit Number
30.

(Whereupon, Deposition Exhibit No.
30 was marked for identification).

Q Can you tell us what this document is.

A Exhibit 30 is the pricing analysis that we
use, the sales people use, to do what-if analysis and
determine, given the pricing that they're going to offer a
customer and any freight or commissions, what our earnings
would be. And this is important because, for example, that

first line is a four-roll bath tissue. And it's really hard
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to see that top shaded area, but $13.06 is the proposed
price. If you look to the left of that, that gives us an
earnings of $304 per ton. That's the IBIDA. The unit cost
to the customer would be 54 cents. Then assuming a 30
percent margin, which is pretty common in the grocery
industry, they could offer that at 78 cents. So what this
allows a sales person to do is to either change the price or
they could come over —-- this area to the right of where it
says Stripped Price, they could change the configuration of
the item. This one happens to be 150 sheets. They could say
"Well, I need to get it down further or maybe less put 140
sheets in it." This is a four-roll product. The sheet size
is 4.27 inches by 3.75 inches. There's 24 units in a case.
And we're using 18-pound basis weight tissue paper to produce
this. The material cost, of course, based on that
configuration, this spreadsheet calculates all of that for
you.

Q Is this a tool that Orchids sales people would
use to sell VAL-U PLUS products?

A Yes. They would use it to sell VAL-U PLUS --

MS. HELLER: Objection as leading.

A -- as well, I said they use it for all
products, whether it's private label, or they're going to
Dollar General and Dollar General will dictate what the

contents of the products are. You know, we'll put it in here
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and then maybe have to go back to Dollar General to say "It's
not possible to get you a $4 price point if you want this
much or this type paper in here. But here's what I can do
for you." So it's a good tool for the sales people to
reconfigure products and adjust the offering price to meet
customer expectations. Because a lot of times the customers
only know they want a certain price point on the shelf. And

sometimes they don't know what the market is doing and how

it's trending.
Q I hand you what we'll mark or what we have
marked as Exhibit 31.
(Whereupon, Deposition Exhibit No.
31 was marked for identification).
Q Can you tell us what this 1is.
A This looks like a xeroxed copy of our VAL-U
PLUS, the new art work for the paper towels. Looks like it's
been folded over on itself because the UPC number 1is mirrored
backwards.
MS. HELLER: Can I Interrupt for a minute?
Off the record.
(Whereupon, a brief recess was taken
off the record by those present).
MR. JORGENSON: We're back on the record.
MS. HELLER: Back on the record.
Q You were explaining to us what Exhibit 31 was.
TULSA COURT REPORTERS
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I believe you testified that it is a photocopy of the VAL-U
PLUS poly art work for the paper towels. Is that correct?

A Correct.

0 Is that poly reflected in Exhibit 31, is that
the same packaging that Orchids uses for its paper towels,
VAL-U PLUS paper towels, today?

A Yes. As a matter of fact, if you look at thé
left side, you'll see, left bottom, you'll see a number
10.831.14. That is actually the raw material poly number
that was referenced in those previous reports. We have our
manufacturer put that on there so we know what item we're
dealing with when we see something like this. In this case,
we can't see the number of sheets, the legal description for
the paper towel, on this particular copy. But by looking
that up, I would know that that's a 60-count paper towel.

Q And when you say the previous reports, are you

talking about the Stock Status Reports?

A The Stock Status Report in, let's see here.
Q Can you identify which Stock Status Report?
A Exhibit 29. Oops -- that's the KD. Exhibit

28. This number that runs up the side, 10.831.14 is the same

number on Exhibit 28. Under the Item Number, it shows
10.831.14.
Q So is it fair to say that Exhibit 31 is an

example of the poly product that Orchids had on hand and
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that's reflected in Exhibit 287

A Yes.

Q I'11 hand you what we've marked as Exhibit 32.
Can you tell us what that document is.

(Whereupon, Deposition Exhibit No.
32 was marked for identification).

A This is the photocopy of the poly again --
looks like it's folded over on itself -- for the VAL-U PLUS
bath tissue. If you can read backwards, you can see that
this is 150-count, two-ply sheets at 4.27 by 3.75. If you
look at the top left, it's a little bit shaded there, but you
see 10.603.14. And that goes back to Exhibit Number 28,
which is -- no, it's not. That's not it. Let me go back
farther. 26. 10.603.14 which is the four-roll poly for the
VAL-U PLUS bath tissue, Item Exhibit 26.

Q Okay. So the photocopy of the poly that's
shown in Exhibit 32 corresponds to the poly reflected in the
Stock Status Report that's been marked as Exhibit 26.
Correct?

A Correct.

Q and again, with regard to Exhibit 31 and 32,
why did Orchids have that poly on hand?

A Well, I re-designed, help re-design the art
work, and we had this on hand in anticipation of selling this

under the new art work label.
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(Whereupon, Deposition Exhibit No.
33 was marked for identification).

Q I'11 hand you what we'll mark as Exhibit 33.
Can you tell us what this document is.

A This is a PO from Bargain Barn, PO number
G07121306. It is for 864 cases of the one-roll paper towel,
VAL-U PLUS towel.

Q Is this a purchase order that Orchids received
from Bargain Barn?

A This is a purchase order received from Bargain
Barn. You see the vendor at the top left there. There's a
typo. But it's Orchids Paper.

Q I hand you what we'll mark as Exhibit 34. Can
you tell us what this document is.

(Whereupon, Deposition Exhibit No.
34 was marked for identification).

A This is a purchase order from Bargain Barn, PO
number G07121307, and this is for 1,020 cases of the VAL-U
PLUS four-roll bath tissue.

0 You see on Exhibits 33 and 34, do you see that
little box up in the upper left-hand corner that says United

Grocery Outlet?

A Yes.
0 And there's a handwritten number next to that?
A Yes.
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0 With regard to Exhibit 33, what's the
handwritten number?

A The handwritten number, when the customer
service representative gets a purchase order, they enter it
in to the Macola system, which is our sales system, and our
system assigns it an internal Orchids order number. And that
is that number: 136792 on Exhibit 33.

0 And is that order number also, 1s an order
number also shown on Exhibit 347

A Yes. In the same location, the top left,
Bargain Barn PO, Exhibit 34, shows that the Orchids order
number is 136791.

0 I hand you what we'll mark as Exhibit 35.

(Whereupon, Deposition Exhibit No.
35 was marked for identification).

Q Can you identify this document for us.

A This 1s out of the Macola system. It's an
Order Entry List. This document is dated July 12 of 2013.
This order is for Bargain Barn. And you see the customer PO
number G07121307. It was for 1,020 cases of the four-roll

VAL-U PLUS bath tissue item, price of $13.06.

0 Look back at Exhibit 34 if you will, please.
A (Witness complies).
Q Do you see the order number that you were just

talking about up in the upper left-hand corner, the Orchids
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order number that's handwritten in?

A Yes.

Q On Exhibit 347

A Right.

Q Okay. Do you also see that same order number

on Exhibit 357

A Yes. The order number is 136791 on both of
these. It's three lines down on Exhibit 35, top left.

0 And on Exhibit 35, does it indicate what date
that order was received?

A Yes. There's an order date six lines down.
And July 12 of 2013 was the order date we received the order,
they entered it into the system on July 12, also of 2013, and
the anticipated ship date was December 17 of 2013.

Q The ship date is five months after the order

date. Does that sound right?

A In this case, is is correct.
Q Is that unusual?
A I would say it's not the norm. But for these

value wholesalers who have limited warehouse space and
they're trying to get their product lined up and scheduled in
to their warehouse, yeah, we deliver whatever date you ask us
to deliver. |

Q Having a ship date five months after the order

date, does that raise any concerns for you?
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A Well, I mean, there's always the expectation
that an order could be canned for some reason. But we've
done business with Bargain Barn for several years. SO
there's really no hesitation in taking that order. You know,

that was the product that they wanted. They wanted both bath

tissue and they wanted paper towels. So we could do that.

Q I hand you what we'll mark as Exhibit Number
36.

(Whereupon, Deposition Exhibit No.
36 was marked for identification).

Q Can you tell us what this document is.

A This is a bill of lading for product sold to
Bargain Barn on PO Number G07121307. And it was for 1,020
cases of the VAL-U PLUS four-roll.

Q You testified earlier about the Orchids order
number. Is that Orchids order number, is there an Orchids
order number shown anywhere on Exhibit 367

A If you look in the right-hand side in the Sold
To box, you'll see the Broker Number 400 and the Order Number
136791 right there. And that's the internal Orchids order
number.

Q Okay. And that order number corresponds to
the order number that's written on the purchase order that
was marked as Exhibit 34. Correct?

A Correct.
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Q What was that order for again?

A It was for 1,020 cases of the four-roll bath
tissue, VAL-U PLUS bath tissue.

Q Does Orchids create this bill of lading that's
marked as Exhibit 367

A Yes. And you'll see at the bottom left is our
signature of the customer service rep who is shipping this.

0 Can you tell from looking at Exhibit 36 when
that VAL-U PLUS product was shipped?

A If you look in the Item No. column, you'll see
a date running from the bottom to the top vertically. SO
December 17, that's our date stamp; we have a little date
stamp machine. So once the truckers come to pick up product,
they get the paperwork together and date stamp it. Looks
like the top left, looks like they had an appointment
Wednesday, 12/18, at 7:00 A.M.

Q Based on Exhibit 36, did Orchids ship VAL-U
PLUS paper towels to Bargain Barn in December of 20137

A Bath tissue. This is four-roll bath tissue.
And on this document, we shipped 970 cases. They had
initially placed an order for 1,020. T think since they
previously got the six-roll bath tissue, they may have
assumed that it was still 1,020 cases on a truck. But with
the four-roll, there's only 970 cases on a truck. 5o that's

all that they could fit on the truck at that time.
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0 But from looking at Exhibit 36, is it your
understanding that Orchids shipped VAL-U PLUS bath tissue to
Bargain Barn in December of 201372

A Yes, it is.

Q I hand you what's been marked as Exhibit 37.

(Whereupon, Deposition Exhibit No.
37 was marked for identification).

Q Can you identify that document for us.

A This is an Orchids pick ticket for Order
Number 136791, Customer PO Number G07121307.

Q What is a pick ticket again?

A A pick ticket is what the truck loaders, the
warehouse people, will use to, when they're pulling product,
they will keep a tally and count the product as they load the
truck -- as they're picking the product and loading the
truck. So this was sold to Bargain Barn. If you look in the
middle of the document, under Item No. 106031, it's the bath
tissue, Orchias VAL-U PLUS four-roll. This person did 38
grabs of 25. So the tie high is 25. Then he added 20 loose
cases to total the 970 cases that were shipped.

Q The pick ticket that we marked as Exhibit 37,
does that correspond with the bill of lading that was marked
as Exhibit 367

A Yes. The Order Number 136791 is the order

number for both of these.
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0 T hand you what will be marked as Exhibit 38.
(Whereupon, Deposition Exhibit No.

38 was marked for identification).

Q Can you tell us what that document is.

A This is an Orchids invoice, Invoice Number
319079, dated 12/17 of 2013. And this was for product that
was shipped and sold to Bargain Barn in Athens, Tennessee,
Order Number 136791 for, they ordered 1,020 cases. And 970
cases were shipped of the Item No. 106031, which is the bath
tissue, Orchids VAL-U PLUS four-roll bath tissue, for a total
charge of $12,668.20.

Q And what's the invoice date?

A I believe that is 12/17 of '13. 1It's a little

hard to read.

Q To your knowledge, has Bargain Barn paid this
invoice?

A Yes, they have.

Q T hand you what's been marked as Exhibit 39.

(Whereupon, Deposition Exhibit No.
39 was marked for identification).
Q Can you tell us what this document is.
A This is Bargain Barn purchase order. The PO
number is G07121306. And this is for the one-roll VAL-U PLUS
paper towel. They initially ordered 864 cases of the product

at $10.95. And it says to "See attached email". They made a
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change to this. They shorted that product down to 593 cases
and added 202 cases of another item, a one-roll towel called
Dry Mop, which is another trademark that we own.

Q So they reduced the VAL-U PLUS order from 846

cases down to 593 cases?

A Yes, uh-huh.
Q Can you say "yes" or "no"?
A Yes. I'm sorry. They reduced it.

(Whereupon, Deposition Exhibit No.
40 was marked for identification).
Q T hand you what's been marked as Exhibit 40.
Can you identify this document?
A This is the Order Entry List out of the Macola
System, the Orchids Macola system, dated July 12, 2013. This
is for the, shows the Bargain Barn, PO Number G07121306,

which was for 864 cases of the VAL-U PLUS towel, one-roll

towel. And the sale amount was $9,460.

o) On Exhibit 40, do you see an order number on
that document?

A Yes. The third line down shows you the order
number of 136792.

Q Is that the same order number that's reflected
in the purchase order that we marked as Exhibit 397

A Yes, it is.

Q And on Exhibit 40, does it say that, 1is there
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any place that indicates the date that that order was
received by Orchids?

A Three lines below the order number, you see
the order date of 7/12 of 2013, which was entered into our
system also on 7/12, 2013, and an expected ship date of
12/16, 2013.

(Whereupon, Deposition Exhibit No.
41 was marked for identification).

Q I hand you what we'll mark as Exhibit 41.

MR. JORGENSON: Amy, that is a three-page
exhibit.

Q Can you tell us what Exhibit 41 is.

A Exhibit 41, Andrea Ballou, who is one of our
customer service people, contacted Bill Keeler, who is one of
our sales people, to tell him that the PO Number G07121306
that we received ordered 864 cases but at this time, which
would have been December 19, we only had 593 in stock. And
she is asking him if it's possible to substitute another
product since we didn't have 864 cases. He responded back to
her -- actually, he sent the email on to Gary, his buyer, at
Bargain Barn, suggesting that we sell him the Dry Mop towel,
202 cases of that, to fill the truck. And Gary came back and
approved that.

Q So earlier when you were looking at Exhibit 39

and you indicated that there was a change made to reduce the
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quantity of VAL-U PLUS paper towels from 846 cases to 593
cases, is this email that we've marked as Exhibit 41
reflecting that change?

A Yes, it is. The PO number is the same. And
any time they have an alteration like this to a PO, the
customer service representatives have no authority to change
pricing or change quantities without getting a customer
approval.

(Whereupon, Deposition Exhibit No.
42 was marked for identification).

0 I hand you what we'll mark as Exhibit 42. Can
you identify that document, please.

A This is the Orchids Order Entry List dated
December 20, 2013 for Order Number 136792. It's dated July
12, 2013. It was entered into the Macola system on July 12,
2013 with an anticipated ship date of 12/16, 2013. And this
is for Bargain Barn, PO Number G07121306. It shows the order
has been changed to 593 cases of the Orchids VAL-U PLUS
one-roll towel and 202 cases of Orchids Dry Mop one-roll
towel.

Q So is it fair to characterize Exhibit 42 as an
update to the Order Entry List that we looked at that was
marked Exhibit 407

A Yes. As her email stated, we were short the

product and we couldn't ship the 864 in December. So she got

TULSA COURT REPORTERS
320 S. Boston, Tulsa, OK ** (918) 584-6633




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

58

approval to get it substituted with the Dry Mop at 202 cases
of Dry Mop. So this is the representative of the change to
that original purchase order, how it stands in our system on
December 20.
Q I hand you what's been marked as Exhibit 43.
(Whereupon, Deposition Exhibit No.
43 was marked for identification).

Q Can you identify this document for us?

A This is the bill of lading for Order 136792
which, as we just briefly discussed, was changed to 593 cases
of the Orchids VAL-U PLUS one-roll paper towel and 202 cases
of the Dry Mop one-roll paper towel. Looks like they had a
scheduled appointment Saturday, December 28 at 8:00 to get
this delivered.

Q Does this bill of lading that's marked as
Exhibit 43 reflect that Orchids Paper shipped VAL-U PLUS
paper towels to Bargain Barn?

A Yes, it does. That Item No. 108311, you see
the description: The T is for towel; Orchids, ORC; VUP 1is
our abbreviation for the VAL-U PLUS label; and it's a
one-roll 60-count paper towel.

Q Was that product shipped in December of 20137

A Yes, it was.

(Whereupon, Deposition Exhibit No.

44 was marked for identification).
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Q I hand you what we've marked as Exhibit 44.
Can you identify this document, please.

A This is an Orchids pick ticket for Order
Number 136792. The order was dated July 12, 2013 to PO
Number G07121306. And this was for Bargain Barn. Shows that
they picked 593 cases of the one-roll VAL-U PLUS towel and
202 cases of the one-roll Dry Mop paper towel.

Q Does the pick ticket that we marked as Exhibit
44 correspond with the bill of lading that was marked as
Exhibit 437

A Yes, it does. The order number is the same:
136792.

(Whereupon, Deposition Exhibit No.

45 was marked for identification).

) I hand you what we've marked as Exhibit 45,
Can you identify that document?

A This is an Orchids invoice. It's Invoice
Number 319339, dated 12/27 of 2013 for Bargain Barn. This
invoice is for Order Number 0136792. Same PO number:
G07121306. 593 cases of the Orchids VAL-U PLUS one-roll
paper towel, 202 cases of the Orchids Dry Mop, one-roll paper
towel, totaling $8,705.25.

Q Does that invoice correspond to the sale of
VAL-U PLUS paper towels to Bargain Barn in December of 20137

A Yes, it does.
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Q To your knowledge, has this invoice been paid
by Bargain Barn?
A Yes, it has.
MR. JORGENSON: Could we go off the record for
just a second?
(Whereupon, a brief recess was taken
off the record by those present).
MR. JORGENSON: Back on the record.
(Whereupon, Deposition Exhibit No.
46 was marked for identification).
Q I hand you what I've marked as Exhibit 46.

Have you ever seen this document before?

A Yes.
Q I didn't hear you.
A Yes.

MS. HELLER: What?

A Yes. I'm losing my voice.
Q Can you tell us what that document is.
A This is a Petition for Cancellation in the

United States Patent and Trademark Office. The Petitioner is
US Foods, attorney Amy Heller. And the registration which is
subject to cancellation gives the Registration Number
1536352. Orchids Paper Products Company is the registrant.
And the grounds for cancellation would be abandonment. And

then there's some attachments.
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Q Do you see at the bottom of the first page of
Exhibit 46 what the service date is in the Certificate of
Service?

A Certificate of Service, the date is 12/6,
2012.

Q At any time after December 6, 2012, did anyone
from Orchids ever contact anyone from Bargain Barn and ask
them to submit an order for VAL-U PLUS products for the
purpose of bolstering --

MS. HELLER: Objection.

0 ——- QOrchids' position in this case?

A No.

MS. HELLER: Objection as to leading.

A In the course of everyday business, sales
people will contact several customers and try to sell all of
our products. We have about 150 SKU's. But no, for the
purpose of specifically selling VAL-U PLUS because this is
filed, no.

Q To your knowledge, has anyone from Orchids
discussed this cancellation proceeding with anyone from
Bargain Barn?

A No, not to my knowledge.

0 The sales of VAL-U PLUS products from Orchids
to Bargain Barn after 2009, were those sales done in the

ordinary course of Orchids' business?
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MS. HELLER: Objection as to leading.

A For the purpose of -- you kind of have two
segments of the market: You have these very large private
label customers that we have and then we have our brands, our
private label brands, that we sell. And in the course of
selling those types of items, I would call that the normal
course of action (sic) for those types of brands. The
private label is basically for the smaller grocery stores who
don't maintain a house brand label for themselves. It could
be a mom-and-pop. Could be a small convenience store. And
they just want to have a product on the shelf with some brand
recognition, some offering for their customers, and at a
value-based price. So we don't advertise these products. We
don't, you know, promote them via television, magazines,
newspaper, et cetera, Ourselves. The retailer purchasing
them, possibly could put item in if they had a small ad in
the newspaper, but in the normal course of business, this is
how these are sold.

Q To your knowledge, did Orchids offer any
incentives or discounts to Bargain Barn to purchase VAL-U
PLUS products after 20097

A No.

Q To your knowledge, did Orchids sell products
to Bargain Barn for the purpose of bolstering its position in

this cancellation proceeding?
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A No.
MS. HELLER: Objection as to leading.
Q If you'll turn to page, it would be the fourth
page of Exhibit 46, it's page 2 of the Notice of Cancellation

or Petition for Cancellation. Do you see that?

A Yes.

Q Will you read paragraph 5 into the record,
please.

A Number 5: "On information and belief,

Registrant has abandoned the mark VAL-U PLUS in connection
with bathroom tissue and paper towels".

Q Who 1s the Registrant that is being referred
to in paragraph 57

A The Registrant is Orchids Paper Products.

0 Is the statement in paragraph 5, is that an

accurate statement?

A No, 1t is not accurate.
Q Please read paragraph 6.
A Number 6: "On information and belief,

Registrant has discontinued use of the mark VAL-U PLUS in
connection with bathroom tissue and paper towels, with intent

not to resume such use".

Q Is that an accurate statement?
A No, that is not an accurate statement.
0 Please read paragraph 7.
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A Number 7: "On information and beliéf,
Registrant has not used the mark VAL-U PLUS in connection
with bathroom tissue and paper towels for three consecutive
years."

Q Is that an accurate statement?

A That would be an accurate statement.

Q There was a period of time between the sale of
VAL-U PLUS products to Bargain Barn in 2009 and the sale of
those products to Bargain Barn in 2013 where there weren't
any sales of VAL-U PLUS products. Correct?

A There were no sales. We re-designed the
package.

Q As currently as December of 2013, Orchids has
sold VAL-U PLUS products to Bargain Barn. Correct?

A Correct.

0] And Orchids has sold VAL-U PLUS products to a
customer that has previously purchased VAL-U PLUS products.
Correct?

A Correct.

Q Is it unusual for Orchids to go for periods of
time, three and four years, between orders for products like
VAL-U PLUS products?

A It could be considered unusual.

MS. HELLER: Objection as to leading.
A A lot of our smaller customers, a lot of
TULSA COURT REPORTERS
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times, are shopping price. We require purchases to be made
in full truck loads. So if you have a truckload of 900 cases
and there's say 30 selling units per case, you're looking at
27,000 units. For some of these smaller retailers and even
wholesalers, it could be timely to push that through the
network. So I would not consider it unusual for that. It
could be sporadic. They could also have been shopping around
and found maybe some close-out product or some maybe, I won't
say damaged, but product that was labeled incorrectly -- some
off-spec product that, given the price point that they got,
they bought that in the interim. So at the value level of
marketing, you're competing against all of that.

Q Do your customers buy VAL-U PLUS products one
case at a time?

A Not from us, no, they don't. We require all
of our products, we don't ship anything less than a full
truckleoad. That's a 53-foot semi-truck. And we pack them
full. We put grabs on them. And then if there is 20 inches
of space, if we can hand-carry those cases in, we will fill
the empty space with them. Because when you're paying $1,500
to, say, Tennessee to get this there, you want every unit you

can get on that truck. You don't want any air space.

Q So your customers save money by buying by the
truckload?
A They save money.
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MS. HELLER: Objection as to leading.

A The per unit cost 1s reduced. The more units
you can get on a truckload, the lower the unit cost would be.
And that's what they're looking at when they get to a shelf
price is getting a dollar and below.

0 Do bulk purchases -- by "bulk purchases", I'm
talking about by the truckload -- do they increase or

decrease the amount of time between sales?

A They would increase the amount of time between
sales. For example, we sell to Wal-Mart and we have several
products there. So we can mix truckloads. And because of

the high volume that they have, they're picking up truckloads
literally every day of the week to various distribution
centers. Most distribution centers get one to two truckloads
per week to sell through.

Q When Bargain Barn purchased VAL-U PLUS

products from Orchids in 2009, did it buy truckloads of

product at that time, as well?

A Yes, they did.

Q During the period of time between Orchids'
sale of VAL-U PLUS products to Bargain Barn in 2009 and its
sale of VAL-U PLUS products in 2013, did Orchids discontinue
the use of VAL-U PLUS marks?

A No, we did not discontinue the use.

Q During the time between the sale of VAL-U PLUS
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products to Bargain Barn in 2009 and the sale of VAL-U PLUS
products to Bargain Barn in 2013, was there ever any

discussion at Orchids regarding discontinuance of the VAL-U

PLUS mark?
A No, there wasn't.
MS. HELLER: Objection. Leading.
A I supervise, I head up, the product

development process at our company. And that involves
bringing new products online and retiring old products. So
far, in my experience, we've only retired configurations of
products. We have not retired any trademarks at all. And
that meeting that we have -- I actually have a meeting
tomorrow —— 1S a signature meeting. I have to get the
sign-off from the Vice-President of Sales and Marketing, from
the CEO, from the CFO and the Plant Manager to make
configuration changes or to bring new products on. So they
wouldn't be meeting without me; I would be the one making
sure all the documentation is in place.

Q Earlier during your deposition, we looked at
the Stock Status Reports for the knock-downs and poly for
VAL-U PLUS bathroom tissue and paper towels. Do you recall
that?

A Yes.

Q Is it fair to say then that Orchids had raw

materials on hand with which it could have filled an order
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for VAL-U PLUS products if one was made between 2009 and
20137
MS. HELLER: Objection as to leading.

A Yes, I believe those reports show that.

Q Has Orchids ever released a press release or a
statement on its web site or anything of that nature
announcing that it was discontinuing the VAL-U PLUS product
line?

A No, we have not.

Q Is that something that you would have been
aware of in your role as Regional Sales Manager for Orchids
if it had happened?

A Yes.

Q After the sale of VAL-U PLUS products to
Bargain Barn in 2009, did Orchids intend to continue using
the VAL-U PLUS mark?

A Yes.

MS. HELLER: Objection, leading.

Q Does Orchids intend to continue using the
VAL-U PLUS mark in the future?

A Yes, we do.

MS. HELLER: Objection, leading.

Q Are you aware of any use investigation

concerning the VAL-U PLUS mark that US Foods did prior to

commencing this proceeding?
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A No, I'm not.

MR. JORGENSON: I believe that's all I have.

CROSS-EXAMINATION
BY MS. HELLER:
Q Okay. Ms. Thomaselli, I want to ask you some
questions. I need a few minutes here. But first of all, you
had indicated you testified that you were the account, I

think the account rep for Wal-Mart?

A Yes.

o) Is that correct?

A Yes. Yes.

Q Also with regard to Bargain Barn, what was

your connection with them in terms of your relationship with
them?

A I do not have a relationship directly with
Bargain Barn. We have a sales rep located in Atlanta who
handles that geographic territory.

0 So when orders came in from Bargain Barn, how

were you aware of those?

A They come directly in to our --
Q Or were you aware of those?
A Yes, they come directly.

I'm sorry?

> 0O

They come directly in to our Customer Service
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Department. And as manager over that group, I could run
reports daily, which I do for our morning meeting to see what
orders have come in. And then working with the scheduler to
determine what products need to be run at what time.

Q Do you recall when you became aware of the
Petition for Cancellation that was filed by US Foods?

A I believe it was in early, gosh, what year is

it now? 2012, 2013.

Q I'm sorry. Early what? 20137

A 2013.

Q Is that what you said?

A Yes. One of the attorneys sent me an email

regarding the petition.

Q So in maybe January of 20137

A I'd have to go look. I don't recall exactly a
date.

Q So you were advised by one of the attorneys,
Mr. Jorgenson, about the cancellation action. Is that right?

MR. JORGENSON: Object to the form.

A No. I was informed by Joe Fincher.

Q Who is he?

A He's an attorney with Hall Estill.

0 We went through a lot of the documents. There
are some questions I do have. So just for clarification, for

example, if you want to look at Exhibit Number 10, which was
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the PO order. Do you have that one?

A Yes.

0 These are generated from Bargain Barn. Is
that correct?

A Correct.

Q If you would go to Exhibits 16, 17, 18, 19 and
20. I think those are the point of sale. I think you
identified them as point of sale reports.

A Correct. Correct.

Q Are those reports reports that are sent to
Orchids Paper from Bargain Barn?

A No. They're not sent to Orchids Paper in
general. This is something that the sales person had --

their sales person.

Q The sales person from Orchids Paper?

A Yes.

Q What?

A Yes. They like to know how the product is

selling, and when they should be approaching them to buy some
more or buy another product or re-price this product with

what the strategy is going to be for the customer.

Q So if you look at Exhibit Number 20.
A Correct.
Q And there, it says the quantity. The quantity

sold was one case®?
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A These reports are in units -- one retail unit.
One retail unit.

Q A what?

A Retail unit.

Q So what would that be?

A That would be one -- at this point, it was a
six-roll bath tissue.

0] So that's one six-roll bath tissue?

A Correct.

0 Is that what that says?

A That's what that says, yes.

Q And so after June of 2009, is it correct that
you never got —-- your sales person did not get any more of
these sales reports, point of sale reports, from Bargain
Barn?

A I didn't ask him for the sales reports. This
is what he had.

0 This is what he had? Did you ask for sales
reports from Bargain Barn?

A No. I don't ask for sales reports. He's the
rep for them. So I couldn't get involved between the
customer and the rep.

Q So how did you come to get these sales reports
from February 1, 2009 to June 30, 20097?

A I was talking to the sales rep about this
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issue, about this trademark on this issue, because we were
reworking the art work and changing the configuration of the
product to a four-roll. Then this issue came up. And he
looked through his files, and this is what he had. They were
going, you know, Bargain Barn is not -- I don't know if they
are right now but at this point they weren't 100 percent EPOS
in 2009. So he‘was saying, well, you know, so he offered
these up as what sales they had in 2009.

Q Do you know if there were any other orders for
sales in 20097

A If there were any other orders for Bargain
Barn at the retail level? Can you ask the question again?

Q Well, do you know if there were any other
reports like these of Exhibits 16 through 20 that were at any
other point in time in 20097

A I do not know.

Q Did you ask the sales person if they had any
other reports in 2009 for Bargain Barn?

A No. He offered these up, and I assumed when
he gave them to me that's all he had or he would have given
me whatever he had. So I'm assuming this is what he had.

Q Okay. Thank you. If you look at, go to
Exhibit 23 and 24, and maybe it's just my copy, but on both
of these exhibits, when you see on the right-hand side,

approximate delivery date, both my copies only show December
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19. Do your copies show anything different?

A That's all mine say, too.

) So we don't know, at least for these purposes,
what year that was?

A On this document, no, you cannot tell.

Q Correct? Okay. You testified — for purposes
of clarification on Exhibit 26, you testified that this was
the poly on hand, that the stock was the poly on hand. Is

that right?

A Correct.
Q So the poly is what you produced as Exhibits
25 and 24, which is poly -- is it fair to state it's a

plastic packaging material? I don't know if you can see
this. That would be your Exhibit 31 and 32.

A Yes.

Q But this is the poly. 1It's the plastic,

exactly what you submitted to me, you have a copy of it, but

it's the plastic packaging of the paper towel or for the
bathroom tissue. Correct?

A That's correct. Yes.

Q So that's what you're saying is on hand. TIs
the finished product, is that what's referred to in this
Exhibit 26? Would that be the actual paper towel or bath
tissue that was on hand?

A In Exhibit 267
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Q Yes.

A Exhibit 26 shows poly wrap, what you have 1in
your hand.

Q So but was the actual, this is for the bath
tissue. Correct?

A This was for bath tissue.

) So the bath tissue, the actual bath tissue
rolls, were not in the warehouse, is that correct, as of this

date? But it was these plastic wraps that were in the

warehouse. Is that correct? It wasn't the finished product?
A Correct.
Q And when you look at Exhibit 31, can you tell

me when this art work was created?

A Off the top of my head, no, I can't. Without
0 I'm sorry.
A -- without going back to my files, I couldn't

give you a date.
0 Was this, do you know if this was the art work

that was used in 20097

A It is not the art work that was used in 20009.

Q Okay. Was 1t used in 2008 when you were
there?

A I'm not sure. Exhibit 317

) Yes.
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A Was 1t used in 20082 1Is that the question?
Q Correct.

A No, i1t was not used in 2008.

0 That's the question.

A No, it was not.

0 So it wasn't used? I'm sorry.

A The delay 1s messing me up.

Q Okay. So this art work was not used in 2008.

Is that right?

A Exhibit 31 was not used in 2008.

Q And it was not used in 20097

A It was not used in 2009.

Q Correct?

A Correct.

Q Do you know if it was used in 20137

A Yes, it was used in 2013.

Q Would you have been the one involved to create
this art work?

A Yes.

Q Can you give me a year that you recall
creating this art work?

A Not without going back to my records, no.

Q So if you go back to Exhibit 26, and it's for
the Stock Status Report, and you identify -- do you have that
exhibit?
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A Yes.

0 So you identified this as the poly on hand for
bath tissue as of July 24, 2013. Is that correct?

A Yes.

Q So do you know if the art work shown on
Exhibit 31 was corresponding to the poly that was on hand on
July 24, 20137

A Well, Exhibit 26 is referring to bath tissue
on this Stock Status Report. Exhibit 31 is referring to
paper towels.

Q Okay. So then if we look at -- oh, okay. ©So
Exhibit 26, I thought that was referring to bath tissue.

It's not?

A It's referring to bath tissue. If you see the
description, it begins with a "B", which means bath tissue.
But the art work I have, Exhibit 31, is paper towels. It
says "VAL-U PLUS paper towels" right in the middle.

Q Got it, okay. I stand corrected on that. Can
we look at Exhibit 28.

A (Witness complies). Okay.

Q So would this be the art work that's referred
to as the poly that was on hand as of July 24, 20137

A Yes.

Q And for Exhibit 32 which is tissue that was --

you said that was the poly that was for the bath tissue. And
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then you look at 26. Is Exhibit 32 what was on hand as of

July 24, 20132

A Yes.

Q So it's your testimony that you don't know
when this new art work was developed. Is that correct?

A T do not know the date. I work with about 150

SKU's at any one time, and I work with an outside graphic
artist who works on multiple projects simultaneously. So for
me to draw that name up, I mean that date up, I'm kind of
unclear. Because I will send stuff to her that she'll be
Qorking on but I may follow up with something that has a
higher priority or I may have a change to the original art
work, so I'm juggling all these at the same time. So for me
to just go back to VAL-U PLUS and say when was this done,
there's not a date on the poly. 1I'd have to go through
emails to see when I first sent it to her and when she
completed the art work.

Q But -- go ahead.

A I just said I would have to look at my email
to see when I first submitted it to her and when she
delivered the final product.

Q And you would have been the one, though, who
would have worked on the new art work. Correct?

A Correct.

Q Are you aware of any documents that exist that
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would evidence the sale of the back (sic) Orchids Paper VAL-U
PLUS bath tissue in 20107

A VAL-U PLUS in 2010? ©Not that I'm aware of,
no.

Q I'm sorry. I didn't hear that.

A No, I'm not aware of any sales in 2010.

Q Okay. And in 2011, are you aware of any sales
of the VAL-U PLUS bath tissue?

A No.

Q Are you aware of any sales of the VAL-U PLUS
bath tissue in 20127

A No.

Q Are you aware of any sales of VAL-U PLUS paper
towels in 20097

A No. Well, in 20097

Q Are you aware of the sale of VAL-U PLUS paper
towels in 20107

A Is that 20092 I'm getting my dates mixed up
here. Yes, in 2009, we sold the bathroom tissue. So in '09,
yes.

Q Can you show me that document? I'm sorry.

A Let's see here. Exhibit 9 shows the bath
tissue. It was a six-roll at that time.

Q I was asking about paper towels. I'm sorry.

A Okay. ©No, not to my recollection, I'm not
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aware of paper towels.
Q Okay. So no paper towels that you're aware of
in 2009. Are you aware of any sale of paper towels under the

VAL-U PLUS name in 20107

A No.

0 How about in 20117

A No.

) And in 20127

A No.

0 Of all the documents that have been produced,

are there any that indicate an intent to use the VAL-U PLUS

mark from the time of June 2009 to December of 20127
MR. JORGENSON: Object to the form.

A Can you repeat that?

Q Sure. From the documents that we've looked
at, are there any documents that you can identify as showing
an intent to use the mark VAL-U PLUS between June 2009 and
December 20127

MR. JORGENSON: Object to the form.

A Well, yes. I mean, there's an invoice here
where we sold the bath tissue, VAL-U PLUS. Are you saying
for towels only?

Q Which invoice is that?

A Exhibit 9.

Q Sorry?
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A Exhibit 9.

0 So that invoice is dated January 20097

A Yes.

Q I'm asking for the time period from June of
20009.

A Oh. June 2009? So 1is there anything here

saying about our intent? No, there's nothing showing intent.
These are actual sales documents.

Q Of the documents you produced, I'm going to
look at --

MS. HELLER: I don't know TOny whether you
have the responses to interrogatories that you submitted and
the document production requests. Are those available?

MR. JORGENSON: You mean Orchids' responses to
yours?

MS. HELLER: Correct, correct. The responses
you submitted to us, to our request for production of
documents and the interrogatories.

MR. JORGENSON: Okay. Let me look. Let's go
off the record for a second while I look through here. Is
that okay?

MS. HELLER: Okay.

(Whereupon, a brief recess was taken
off the record by those present).

MS. HELLER: We'll go back on the record.
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Q Let's look at the supplemental. Do you have
that? Okay. So let's look at, in the Interrogatory Number 1
or the Answer to Interrogatory Number 1, it says, if you go
to the third line of Answer to Interrogatory Number 1, it
says "Thereafter, on July 12, Registrant received a purchase
order" -- which in this case would be Exhibit 10 -- "from
Bargain Barn for bathroom tissue and paper towels bearing
Registrant's mark for delivery on or about December 9, 2013."
Do you see that?

A Yes.

Q And I just want to clarify. When you look at
Exhibit 10, there's no paper towels on this purchase order.

Is that correct?

A Yes, that's correct.

Q So actually, paper towels were not ordered in
2009.

A Correct.

Q If you go to Interrogatory 2 in that same, the

second supplemental set of interrogatories, and it says that
if you look at the third sentence in the Answer to
Interrogatory Number 2, it says "However, subject to and
without waiving its objections, Registrant states it has
engaged in numerous internal communications regarding the
viability of Registrant's mark and Registrant's intent to

continue using the mark." Were you present at, can you tell
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me what those internal communications -- well, wait. Were
you present during those internal communications?

A Yes.

Q Can you tell me, can you give me some
information as to when those internal communications were
taking place?

A Well, some of them, we have morning meetings
every morning at 8:30. All of management is there. We have
Thursday conference calls with the sales people, 1:30 on
Thursday afternoons every week. And these are the things
that we discuss: You know, trademarks. What sales person is
trying to sell what trademark to what customer. We discuss
the change in configuration, for example, from a six-roll to
a four-roll to get a specific price point. We discuss
changing the art work. The art work previous to this was
basically a black logo on clear poly so that you could see
the product. 1It's kind of an ongoing conversation. I
wouldn't be able to give you a specific date of any of those.
The outcome of all of those is that everybody is trying to
sell everything they can when they go to see customers,
including the VAL-U PLUS trademark. And this is not a
high-end product. It's not your softest, for example, bath
tissue. It's not your strongest paper towel. It is the
value market. And it's a pennies profit market. It's slim.

So sales are difficult.
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Q Thank you. Do you recall any specific
conversations where the VAL-U PLUS mark was actually
discussed?

A Yes. With our CFO, I remember having a
conversation with him, because we were going through all the
trademarks trying to think about which ones should we spend
the money to re-do the art work. You know, which ones were
viable. Which ones had a better chance of getting into the
market onto the shelves. And he specifically said we'd work
on VAL-U PLUS. We have another brand called Frontier, and we
have a brand called Start. And those three, I've re-done the
art work for all of those. And that was kind of in a batch;
those three were kind of in a batch sent to the third party
graphic designer to do those. They were similar
configurations. So the template was the same size.

Q Do you recall when that conversation was?

Do you recall the year that it was?

A I, I, I do not recall.

Q Was anybody else other than the CFO involved
in that conversation?

A In that conversation were these three items?
The VP of Marketing, I spoke to him after that. He's my
direct supervisor, and I informed him of what we were doing.

Q And that was related directly to the VAL-U

PLUS mark?
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A The VAL-U PLUS, the Frontier, and the Start --
all three of those. The decision was made to re-do the art
work, reconfigure the product and present that as a new item.

Q Do you have any information as to the order
that Bargain Barn placed in July 2013? Do you have any

information as to why the order was placed then?

A That's when they requested it.
Q I'm sorry?
A I mean, I don't have any information.

MS. HELLER: I don't think I have any further
questions.
MR. JORGENSON: All right. I've got just a

few follow-up guestions.

REDIRECT EXAMINATION
BY MR. JORGENSON:
Q Ms. Thomaselli, can you explain the process

for us just briefly, the process for manufacturing bathroom

tissue? For example, how does Orchids fill an order for bath
tissue?

A The order comes in to customer service. The
purchase order comes in to customer service. It's entered
into our system. We have our morning meetings. At those
morning meetings, we get what's called the Open Order Report.
Then 1t has due dates. Different customers have different

TULSA COURT REPORTERS
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lead times. So we can see what is in the warehouse -- say
finished goods for ready-to-fill orders or we have a shortage
here and we need to go to production to produce some cases to
meet a certain deadline. Once they have a date, then the
customer, the Transportation Department will call trucking
companies to get those scheduled. The warehouse people, once
they know the date of order to be shipped, they will get,
sometimes we have trailers loaded life or we can load a

trailer and set it in the parking lot to be picked up after

hours. And the billing paperwork is done. The trailer goes
off. It's delivered. The invoice is sent and paid.
o) What i1s the lead time at Orchids for filling

an order for a four-count bath tissue?

A It varies, from, you know, in Wal-Mart has,
depending on the location of the distribution center, they
have say from a nine-day lead time to a l4-day lead time.
Dollar General has a 14- to 20-day lead time depending on
their location. Customers who are planning promotions or end
cap sales, et cetera, they can place their order at any time
as we see here.

Q What's the lead time for obtaining additional
poly for four-count bathroom tissue?

A It, on average, takes us four to six weeks to
get poly produced from the time we place our order with our

vendor to get it in to our house, ready to use.

TULSA COURT REPORTERS
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Q So is it fair to say that the lead time for
obtaining poly is longer than the lead time for producing the

four-count bathroom tissue itself?

A For actually manufacturing and producing it?
Q Yes, ma'am.

A Yes.

Q Is that the reason that you have poly on hand,

because it takes longer to get?

A Yes.

MS. HELLER: Objection, leading.

0 Is that also the reason you have knock-down's
on hand?

A We have knock-down's on hand. However, the
lead time, as far as the number of units, we have far less,
because knock-downs only have a three- to five-day lead time.
Our suppliers are closer and it's a much simpler process than
producing poly.

Q Why does Orchids keep poly on hand in its
warehouse?

A We keep poly on hand in the warechouse so that
when orders come in, we can go to it as quickly as possible
in anticipation of receiving orders. If we would receive an
order with a 14- or 2l-day lead time, we don't have time to
get poly in-house to produce 1it.

0 So why doesn't Orchids produce four-count bath

TULSA COURT REPORTERS
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tissue, for example, and wrap it in the poly, and store it in
its warehouse in anticipation of an order coming in?

A Limited warehouse space. At this point, we're
40 miles from Tulsa and we're leasing warehouse space in
Tulsa. Finished goods take up a much larger conveyor footage
than the raw materials do. So if we have the raw materials
on hand, we can go to it say next week and produce it. Some
of these machines can do 8,000 cases in one day. So we could
produce plenty, say enough to fill eight or nine truck loads
in a day. So the necessity is not to have the finished good
on the floor at all times but to have the raw materials.

Q Let's look at the Answer to Interrogatory
Number 1, the supplemental interrogatory answers that Counsel
for US Foods was asking you about. Can you tell me where in
the Answer to Interrogatory Number 1 it says that Orchids
received a purchase order for paper towels in 2009?

A Oh, you're correct. In Interrogatory Number
1, it refers to bath tissue sold to Bargain Barn on January
20 of 2009.

Q Correct. And you looked at those documents
and you confirmed that Orchids sent an invoice for bath
tissue to Bargain Barn for VAL-U PLUS bath tissue in 2009.
Correct?

A Correct.

Q So at least to the point that you read it, the

TULSA COURT REPORTERS
320 S. Boston, Tulsa, OK ** (918) 584-6633




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

89

Answer to Interrogatory Number 1 is correct. Correct?

A Correct.
Q What's the next sentence say?
A "On July 12 of 2013, the Registrant received

Purchase Order G01200926 from Bargain Barn for bath tissue
and paper towels bearing the Registrant's mark for delivery
on or about December 19 of 2013."

0 Stop right there. ©Now, I'm going to show you
what we've previously marked as Exhibit 33. Can you tell me
what that is.

A Exhibit 33 is a purchase order from Bargain
Barn, Purchase Order Number G07121306. And it is for 864
cases of one-roll paper towels.

Q So 1f we look back at the Answer to
Interrogatory Number 1, it says on July 12, 2013, "Registrant
received purchase order number", and it's got the number
there, "from Bargain Barn for paper towels." That's not
Bates number Orchids 002, is it -- Exhibit 33? It indicates
that Bates number is Orchids 002 in Answer to Interrogatory
Number 1. Is that correct: In the Answer to Interrogatory
Number 1, it indicates Orchids 0027

A I could go back and look at it. I don't
remember.

Q Well, it's right here in front of you. It

indicates in the answer that it's Orchids 002.

TULSA COURT REPORTERS
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A 002.

Q But that's not correct, is it?

A That's not correct.

Q Because you're looking at the purchase order

from July 2013 for paper towels from Bargain Barn. Correct?
And that's Exhibit 33.

A That's Exhibit 33.

Q And you know 1f you look at Exhibit 40 -- do
you have Exhibit 407?

A Yes.

Q So this is the Order Entry List that

corresponds to that purchase order for paper towels.

Correct?
A Yes.
0] What's the order date?
A July 12 of 2013.
0 So the Answer to Interrogatory Number 1 looks

like there's a mistake with regard to the Bates number of the

purchase order. Correct?
A Yes. I think so.
0 Is it your testimony that Orchids did receive

a purchase order in July of 2013 for paper towels, VAL-U PLUS
paper towels, from Bargain Barn?
A Yes.

Q Is it also your testimony that in July of

TULSA COURT REPORTERS
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2013, Orchids received a purchase order from Bargain Barn for
VAL-U PLUS bath tissue?

A Yes.

Q And those are reflected in the documents that
we went through earlier in your deposition. Correct?

A Correct.

Q Counsel for US Foods was asking you whether or

not you're aware of any documents that evidence an intent to

use the VAL-U PLUS mark between 2009 and 2012, I believe. Do
you recall that?

A Yes.

Q Do you recall that question?

A Yes.

Q And you spoke earlier about the Stock Status
Reports. Is that correct?

A Yes.

Q And those Stock Status Reports reflect the
product, poly and knock-downs that Orchids had on hand for
the VAL-U PLUS bathroom tissue and paper towels. Correct?

A Yes.

Q And did Orchids have that product on hand
between 2009 and 20127

A The poly and the KD's at some dates during
that time, yes, were on hand.

Q Now, you also testified about the spec sheets.

TULSA COURT REPORTERS
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Do you recall talking about the spec sheets?

A Yes.

Q And what was the purpose of those spec sheets
again?

A Spec sheets are to have the basic information

for the products for the sales people when they call on a
customer to discuss the product, to have a picture of the
product and to have something to leave behind with the
customer.

Q Does Orchids spec sheets evidence Orchids'
intent to use the VAL-U PLUS mark between 2009 and 20127

A Yes.

Q Do the Stock Status Reports evidence Orchids
intent to use the VAL-U PLUS marks between 2009 and 20127

A The ones we have here?

Q Well, back up. You had poly and knock-down's
on hand for the VAL-U PLUS products. Correct?

A Correct.

Q And these Stock Status Reports reflect the
quantity of products or poly and knock-downs that Orchids had
on hand. Correct?

A Right.

Q Okay. Does the fact that Orchids had poly and
knock-down's for VAL-U PLUS products on hand between 2009 and

2012 reflect an intent to use the VAL-U PLUS marks?

TULSA COURT REPORTERS
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A Yes.

MS. HELLER: Objection as to leading.

0 Now, you testified earlier in your deposition
regarding a number of Bargain Barn type documents, purchase
orders, Order Entry Lists, pick tickets, invoices, so on and
so forth, that all refer to Orchids' dealings with Bargain
Barn with respect to VAL-U PLUS products. Correct?

A Correct.

Q Are you familiar with those documents by
virtue of your role as Regional Sales Manager for Orchids?

A Yes.

MR. JORGENSON: That's all I have.

MS. HELLER: I have no further questions,
either.

MR. JORGENSON: Okay. I think what we'll do,
the Court Reporter will prepare a transcript and will provide
it to me, and you'll have the opportunity to read it and sign
it. Once it's signed, we will file the transcript and the
exhibits with the Trademark Trial and Appeal Board. I will
get with Dalene about any special requirements for
certification and so on. That's all I've got.

MS. HELLER: You'll send me a copy of the
transcript, as well?

THE REPORTER: Yes.

MS. HELLER: I think we have time in terms of

TULSA COURT REPORTERS
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the rebuttal. I think there's enough of a window that we
don't need to get that rushed. Correct?
MR. JORGENSON: Well, I don't think so. And
I'll have to -- let's go off the record.
TULSA COURT REPORTERS
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I, REBECCA THOMASELLI, do hereby certify:

That I have read the foregoing deposition;

That I have made such changes in form and/or
substance to the within deposition as might be necessary to
render the same true and correct;

That having made such changes thereon, I hereby
subscribe my name to the deposition.

I declare under penalty of perjury that the foregoing

is true and correct.

WITNESS MY HAND THIS 1//746 day of

/:;Z?,ﬁua/zf%/ , 2014,

%ﬂm &%/MQA/Z |

REBECCA THOMASELLI

SUBSCRIBED AND SWORN TO before me this / {

day ofﬂ%@’l&m{,{%ﬂ, 2014.

______

e NOTARY PUBLIC
COMMISSION NUMBER: ai@iﬁfiﬂow%%
MY COMMISSION EXPIRES: 05’9(#” MS?>
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REBECCA THOMASELLT

PLEASE RETURN BY: HEARING DATE IS 2/13/2013
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PAGE NO. CORRECTION REQUESTED
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LINE PAGE NO. CORRECTION REQUESTED REASON
6 6  Change "plants" to "plant" word form
8 Change "plant's manufacturing" to "plant word form
manufactures"
20 6  Change "wholesale." to "wholesaler". word form
11 7  Change "Gallet" to "Galot" Spelling
22 8  Change "filed" to "filled" typo
15 12 Change "trademarks. We have product Not two sentences.
and" to "trademarks we have product for
and"
17 20  Change "one is the item" to "is the item" "one" is the last digit of the
number 106271
19 20  Change "VP" to "VUP" Spelling
22 20 Remove one "that" Duplicate word
13 26  Change "graph" to "grab" wrong word
25 30 Delete "check" wrong word
3 44  Change "IBIDA" to "EBITDA" Spelling
17 50  Change "is" to "it" wrong word
51 Change "canned" to "cancelled" wrong word
3 55 Change "Dry Mop" to "Dri-Mop" Spelling
21 56  Change "Dry Mop" to "Dri-Mop" Spelling
19 57  Change "Dry Mop" to "Dri-Mop" Spelling
1 58  Change "Dry Mop"” to "Dri-Mop" Spelling
2 58  Change "Dry Mop" to "Dri-Mop" Spelling
7 59  Change "Dry Mop" to "Dri-Mop" Spelling
21 59  Change "Dry Mop" to "Dri-Mop" Spelling
8 86  Change "life" to "live" wrong word
9 86  Change "set" to "sit" wrong word
5 88  Change "conveyor” to "squara" wrong word
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CERTIFICATE

STATE OF OKLAHOMA)
COUNTY OF TULSA )

I, DALENE LAWRENCE, Certified Shorthand
Reporter within and for Tulsa County, State of Oklahoma, do
hereby certify that the above named witness was by me first
duly sworn to testify the truth, the whole truth and nothing
but the truth in the case aforesaid, and that I reported in
stenograph this deposition; that my stenograph notes were
thereafter transcribed and reduced to typewritten form under
my supervision, as the same appears herein.

I further certify that the foregoing pages
contain a full, true and correct transcript of the deposition
taken at such time and place.

I further certify that I am not attorney for
or relative to either of said parties, or otherwise
interested in the event of said action.

WITNESS MY HAND AND SEAL this 7th day of

February, 2014.

// / ‘\\«44/ D T
£ IAWRENCE, CSR-RPR-GRicr

(ol # 200

My Gertificate Expires [t 2018
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

US FOODS, INC,,

Petitioner,
v, Cancellation No. 92056545
ORCHIDS PAPER PRODUCTS
COMPANY,
Registrant.

NOTICE OF TESTIMONIAL DEPOSITION

To:  Amy Cohen Heller
Counsel
SCHIFF HARDIN LLP
233 South Wacker Drive
Suite 6600
Chicago, Illinois 60606
Tel: (312) 258-5521
Fax: (312) 258-5600
Email: AHeller@schiffhardin.com

PLEASE TAKE NOTICE that pursuant to Rule 2.123, 37 C.F.R. § 2.123, and the
Federa} Rules of Civil Procedure, Registrant, Orchids Paper Products Company, will take the
testimonial deposition on oral examination of:

Becky Thomaselli
Regional Sales Manager

Orchids Paper Products Company
c¢/o Anthony J. Jorgenson




HALL, ESTILL, HARDWICK, GABLE,
GOLDEN & NELSON, P.C.

100 North Broadway

Chase Tower, Suite 2900

Oklahoma City, OK 73102

Telephone: (405) 553-2845

Facsimile: (405) 553-2855

upon oath and before a notary public or other duly authorized officer authorized to administer
oaths at the offices of Hall, Estill, Hardwick, Gable, Golden & Nelson, P.C., 320 South
Boston Avenﬁe, Suite 200, Tulsa, OK 74103-3706, commencing on Monday, February 3,
2014, at 2:30 p.m., and continuing thereafter until completed.

You are invited to attend to cross-examine.

;Rypeotfully submitted,
& —‘\S(‘“\ \ g/ Nt

Anthony J. J 6rgenson\ 0
ajorgenson@hallestill.con

HALL, ESTILL, HARDWICK, GABLE,
GOLDEN & NELSON, P.C.

T 100 North Broadway

Chase Tower, Suite 2900

Oklahoma City, OK 73102

Telephone: (405) 553-2845

Facsimile: (405) 553-2855

ATTORNEY FOR REGISTRANT,
ORCHIDS PAPER PRODUCTS
COMPANY




CERTIFICATE OF MAILING

I, the undersigned, do hereby certify that on the 30" day of January, 2014, a true and
correct copy of the above and foregoing was e-mailed and mailed via first class mail with
proper postage thereon fully paid to:

927291.1:630825:00700

Amy Cohen Heller

Schiff Hardin, LLP

233 South Wacker Drive
Chicago, IL 60606
AHeller@schiffhardin.com

Ad

Ant‘honyv. Jorgepsoy




Int, Cl.: 16

Prior U.S. Cls.: 37 and 38
. Reg. No. 1,536,352
United States Patent and Trademark Office Registered Apr. 25, 1989

TRADEMARK
PRINCIPAL REGISTER
VAL-U PLUS
CONCEL INC. (NEW YORK CORPORATION) FIRST USE 1-26-198%; IN COMMERCE
5911 FRESCA DRIVE 3-15-1988,
LA PALMA, CA 90623 OWNER OF U.S. REG. NO. 1,460,013.

SER. NO. 730,409, FILED 5-23-1988.

FOR: BATHROOM TISSUE AND PAPER
TOWELS, IN CLASS 16 (U.S. CLS. 37 AND 38). HENRY 8. ZAX, EXAMINING ATTORNEY




NOTICE OF ACCEPTANCE OF §8

DECLARATION AND §9 RENEWAL
MAILING DATE: Jan §, 2009

The declaration and renewal application filed in connection with the registration identified below meets the
requirements of Sections 8 and 9 of the Trademark Act, 15 U.S.C. §§1058 and 1059. The declaration is
accepted and renewal is granted. The registration remains in force.

For further information about this notice, visit our website at: hitp://www.uspto.gov. To review information
regarding the referenced registration, go to http://tarr.uspto.gov.

REG NUMBER: 1636352

| MARK: VAL-U PLUS
| OWNER: ORCHIDS PAPER PRODUCTS COMPANY
Side - 2

| UNITED STATES PATENT AND TRADEMARK OFFICE -
COMMISSIONER FOR TRADEMARKS | FIRST-CLASS
P.O. BOX 1451 } MAIL

ALEXANDRIA, VA 22313-1451 U.S POSTAGE

PAID

Joseph D. Fincher

Hall Estill Hardwick Gable Golden & Nelson, P.C.
320 S. Boston Ave., Suite 200

Tulsa, OK 74103-3706




Int. Cls 16
Prior U.S. Cls.: 2, 5, 22, 23, 29, 37, 38 and 50 Reg. No. 2,033,061

United States Patent and Trademark Office Registered Jan, 21, 1997
OG Date Apr, 19, 2005

New Cert.
TRADEMARK
PRINCIPAL REGISTER
REGISTRATION ASSIGNED
ULTRA VAL-U
ORCHIDS PAPER PRODUCTS COMPANY FOR: PAPER PRODUC'I‘S NAMELY
(DELAWARRE COR.PORA’I‘IOR PAPER NAPKINS, IN (U 8.
MID AMERICA INDUSTRI PARK, CLS. 2, 5, 22,23, 29, 37, 3
ROUTE 3, 12-0!’.1]!;’.?51' USE 15-0-1995 IN COMM RCE

69-B
PRYOR, OK 74361 SER. NO, 74-712,675, FILED 8-7-1995,

In testimony whereof I have hereunto set my hand
and caused the seal of The Patent and Trademark
Office to be affixed on Apr. 19, 2005.

DIRECTOR OF THE U.S. PATENT AND TRADEMARK OFFICE




"%\ UNITED STATES PATENT AND TRADEMARK OFFICE

Commissioner for Trademarks
P.O. Box 1451

Alexandria, VA 22313-1451
www.uspto.gov

REGISTRATION NO: 2033061 SERIAL NO: 74/712675  MAILING DATE: 03/03/2007
REGISTRATION DATE: 01/21/1997

MARK: ULTRA VAL-U

REGISTRATION OWNER: ORCHIDS PAPER PRODUCTS COMPANY

CORRESPONDENCE ADDRESS:

Joseph D. Fincher

Hall Estill Hardwick Gable Golden & Nels
320 S. Boston Ave,, Suite 400

Tulsa OK 74103-3708

NOTICE OF ACCEPTANCE

15 U.S.C. Sec. 1058(a)(3)

THE COMBINED AFFIDAVIT AND RENEWAL APPLICATION FILED FOR THE ABOVE-IDENTIFIED REGISTRATION
MEETS THE REQUIREMENTS OF SECTION 8 OF THE TRADEMARK ACT, 15 U.S.C. Sec. 1058.

ACCORDINGLY, THE SECTION 8 AFFIDAVIT IS ACCEPTED.

NOTICE OF RENEWAL

16 U.S.C. Sec. 1059(a)

THE COMBINED AFFIDAVIT AND RENEWAL APPLICATION FILED FOR THE ABOVE-IDENTIFIED REGISTRATION
MEETS THE REQUIREMENTS OF SECTION 9 OF THE TRADEMARK ACT, 15 U.S8.C. Sec. 1059.

ACCORDINGLY, THE REGISTRATION IS RENEWED.

THE REGISTRATION WILL REMAIN IN FORCE FOR CLASS(ES):
016.

HORN, ARLENE JOYCE
PARALEGAL SPECIALIST
POST-REGISTRATION DIVISION
571-272-9500

PLEASE SEE THE REVERSE SIDE OF THIS NOTICE FOR INFORMATION
CONCERNING REQUIREMENTS FOR MAINTAINING THIS REGISTRATION

ORIGINAL




REQUIREMENTS FOR MAINTAINING A FEDERAL TRADEMARK REGISTRATION
1) SECTION 8: AFFIDAVIT OF CONTINUED USE

The registration shall remain in force for 10 years, except that the registration shall be canceled for failure to file an Affidavit of
Continued Use under Section 8 of the Trademark Act, 15 U.S.C. Sec. 1058, at the end of each successive 10-year period
following the date of registration.

Failure to file the Section 8 Affidavit will result in the cancellation of the registration.

1I) SECTION 9: APPLICATION FOR RENEWAL

The registration shall remain in force for 10 years, subject to the provisions of Section 8, except that the registration shall
expire for failure to file an Application for Renewal under Section 9 of the Trademark Act, 15 U.S.C. Sec. 1058, at the end of
each successive 10-year period following the date of registration.

Failure to file the Application for Renewal will result in the expiration of the registration.

NO FURTHER NOTICE OR REMINDER OF THESE REQUIREMENTS WILL BE SENT TO THE REGISTRANT BY THE
PATENT AND TRADEMARK OFFICE. IT 1S RECOMMENDED THAT THE REGISTRANT CONTACT THE PATENT AND
TRADEMARK OFFICE APPROXIMATELY ONE YEAR BEFORE THE EXPIRATION OF THE TIME PERIODS SHOWN
ABOVE TO DETERMINE APPROPRIATE REQUIREMENTS AND FEES.




Int. Cl: 16 ' -

Prior US. Cls.: 2, 5, 22, 23, 29, 37, 38 and 50 Reg. No. 2,045,166

United States Patent and Trademark Office  Registered Mar. 11, 1997

Corrected ‘ OG Date July 6, 2004
TRADEMARK

PRINCIPAL REGISTER

ULTRA VAL-U
ORCHIDS PAPER PRODUCTS COMPANY FOR: PAPER PRODUCTS, NAMELY,
(DELAWARE CORPORATION) . BATHROOM TISSUE, AND PAPER TO-
MID AMERICA INDUSTRIAL FARK WELS, IN CLASS 16 (US. CLS. 2, S, 22,-
ROUTE 3, BOX €9-8 23, 29, 37, 38 AND 50).
PRYOR, OK 74361 : FIRST USE 8-0-1995; IN COMMERCE

8-0-1995.
SER. NO. 75-975,705, FILED 7-17-1995.

In testimony whereof I have hereunto set my hand
and caused the seal of The Patent and Trademark
Office to be affixed on July 6, 2004.

DIRECTOR OF THE 1JS PATENT AND TRADFMARK OFFICF




NOTICE OF ACCEPTANCE OF §8

DECLARATION AND §9 RENEWAL
MAILING DATE: Jun 18§, 2007

| The declaration and renewal application filed in connection with the registration identified below meets the
requirements of Sections 8 and 9 of the Trademark Act, 15 U.S.C. §§1058 and 1059. The declaration is
accepted and renewal is granted. The registration remains in force.

For further information about this notice, visit our website at: hitp://www.uspto.gov. To review information
regarding the referenced registration, go to http/tarr.uspto.gov.

REG NUMBER: 2045166

| MARK: ULTRA VAL-U

1 OWNER: Orchids Paper Products Company

Side-2 .

1 UNITED STATES PATENT AND TRADEMARK OFFICE w_
COMMISSIONER FOR TRADEMARKS FIRST-CLASS

1P.0. BOX 1451 MAIL
ALEXANDRIA, VA 22313-1451 U.S POSTAGE

PAID

JOSEPH D FINCHER

HALL ESTILL HARDWICK GABLE GOLDEN & NELS
320 S BOSTON AVE STE 400

TULSA, OK 74103-3708
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Code wrapping (rolls); Paper, rolls; Paper, toilet; Scrolls; Toilet paper; Towels, rolls of paper towels;

Wallpaper, rolled
Serial Number 85829246
Filing Date January 22, 2013
Current Basis 1B
Original Filing 1B

Basis

Published for .

Opposition April 16, 2013

Owner {(APPLICANT) Orchids Paper Products Company CORPORATION DELAWARE Mid America
Industrial Park Rt. 3, 69-B 4826 Hunt St. Pryor OKLAHOMA 74361

Attorney of ]

Record Joseph D. Fincher

Prior

Registrations 1536352;2033061,2045166

Bleslt(:ription of  coloris not claimed as a feature of the mark. The mark consists of the stylized words "VAL-U-
ar SIZE" superimposed over a roll of paper towels showing the perforations of several sheets of

http://tess2.uspto.gov/bin/showfield?f=doc&state=4809:285v3x.2.21 1/7/2014




Trademark Electronic Search System (TESS) Page 2 of 2

paper towels, including one partially torn sheet.
Type of Mark TRADEMARK

Register PRINCIPAL
Live/Dead
Indicator LIVE

NexiList | FrsyDoc | Prev Doc || NextDoe | Lasrpoe

|.HOME | SITE INDEX] SEARCH | ¢BUSINESS | HELP | PRIVACY POLICY
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' TRCHIVE NUMBER

Paper Products.

e A
- ORCHIDS === AP I3T

Orchids Paper Products Corﬁpany
4826 Hunt Street » Pryor, OK 74361
(918) 825-0616 * FAX (918) 825-0060

SOLD

TO

BARGAIN BARN, INC.

PO BOX 1813

 ATHENS, TN 37371-1813 "

" ORDER NO. - | cusTomER

sLSMN

SHIP
TO

| runciass ono.to-

S MEMONO, |

Q1/22/09
© REMITTO: ORCHIDS PAPER P,RODUCTS

DEPT. 2028 ,
TULSA, OK 74182 °

BARGAIN BARN, INC.
2924 LEE HIGHWAY

ATHENS, TN 37371
423-746-0746 K6

. 0094690| ©1/20/09| 102002 | 0L q01200926
GTV.ORDERED © “| .0 QIY.SHIP = |- FTEM NO./ DESCRIPTION .- ' Sl UNITPRICE s ]
£40.0000|. . 540.0000| 106271 ' 12.000000|CS
: B ORC VUP 016/06/176 W CSE 7,680,090
: . UPC# © 72740 Q6271 6
200, 0000 332.0000) 996271 ) 12.000000(CH
T B ORC VEL Q16/06/176 W CSE : 3,984,000
UPC# 72740-56271
- COMMENTS: SALE AMOUNT 11,684,008
ok you . MISC. CHARGES -
- FREIGHT 00
SALESTAX | - .0
| . TOTAL e
 rERMS: 2% - AMOUNT RECEIVED | 11, 664.00
TEAMS: 2% 15- NET 31 e 00

OFFICE

11 . 66 DFHIDS001
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Jan ZQ;.prS = 2:33pm ~ W Converti

ng
ORDER.ENTRY LIST
Orders: 94690 Thru 94691 Entry-Dates: ALL
Salesperson: ALL In Order By Order Number
Order-No: 94690 Apply-To: Credit-Hold? No
Ord-Type: Reqular Order Frt/Col-Ppd P Disc-Pct .00
Slspsn: 400 100.000 Tax-Pctl .0000 EXM

Loc: 01 Oklahoma Convt Tax-Pct2 .0000
Ord-Date: 01/20/2009 Tax-Pct3 .0000
Ent-Date: 01/20/2009 Ship-Date: 01/23/2009
Customer-No: 102002 Ship-To-Ho: 000000000000000
BARGAIN BARN, INC. BARGAIN BARN, INC.
PO BOX 1813 2924 LEE HIGRWAY
ATHENS, TN 37371-1813 ATHENS, TN 37371

423-746-0746  x6
Cust-Po-to Terms Ship-Via Shipping-Instructions:
g01200926 2% 15 NET 31 "COMMON CARRIER ’

Quantity-B/0 Item-Number
Quantity-Return Vendor

Quantity-Ordered
Quantity-To-Ship

640,000 0.000 106271

640.000 0.000

200.000 0.000 096271
0.000.

200,000

Ttem-Description UoM
Vend-PO-NO . Loc
B ORC VUP 016/06/176 W CSE Cs
upc§ 0 72740 06271 6 01
B ORC VEL 016/06/176 W CSE Cs
UpC 72740-96271 01

Unit-Price Disc

Prom-Date  Reg-Date
12.000000 .00

01/23/2009 01/23/2009

12.000000 Q0
01/23/2008 01/23/2009

Sale-Amt:

page 1

Extended-Price

Unit-Cost

7,680,000000
N/R

2,400.000000
N/A

10,080.00

ORCHIDS00:
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"~ 9AD CHECK PROCEDURE CHF™KLIST = - *

Carrie_r.SCAC‘M‘!_}L R ‘ Pﬁck—up #% 5}4@90 N " Dater '/’122;09

CARRIER REQUIREMENTS:

. 1 agree to the following carrier requirements: .
1. In order to be loaded at Orchids Paper Products I am.not obligated fo pay cash or merchandise to
“any employee. S . o L S |
© 2.7 1 agree to shipper load and DRIVER count requirements-of this Joad.. = -
‘A. Iagregto choc heels, sweep my container and pull nails-as required.
4} T 007
o " SIGNATURE - ' ' DATE - -(
SHIPPER REQUIREMENTS: | |

By my initials/signature, 1 certify niy performance to have been in accordance with the training I have received.

1. CARRIER CHECKIN ..vvvevrirnrrsnensensansiinnsensnesnsennnOffice
2. TRAILER INSPECTION (Cleanliness, damage, size, etc).. Lift Drivet, _
3. LOADING OF ORDER ( PICK TICKET) veree v Lift Driver -
I Lo St Utility
g 4, PAPERWORK FINALIZATION Ofﬁcc
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r
BARGAIN BARN, INC, wend T sy '/3850 i
s o 1003 e '
Lockbox Information 20 1460012 N 573650 [ 02-05-0% 23? ' !
LockBox : 0000002028 e Ao !
[ PLEVEN THOUSAND FOUR HUNDRED THIRTY AND 72/100 $11,430°72 a
Site: 1 DOLLARS 1
Deposit [nformation oAy i
Process:  02/09/2009 e ORCHIDS PAPER PRODUCTS CO. i
Batch: 876 ToLsA oK !
stch © TULSA, OK 74182 . ol .
Transaction: 11 FEB-O 9. 72009 &.»"
\ A/
Check Amt: _11430.72 ®573650" GOBLIDABILSHOD00E 550 26 288
[ 0 2003
33
-@hﬁmo- UTHBUSA  SR3LIN EKTSCAOIIL T T
i ) ~ - 2381 5 7 3 65
ARGAIN BARN, INC. 573650 02-05 09. I CHECK # T .

- Invoics No: Inv Date Invoice Description

Gross Amt |

Pay/Disc

NetlnvAmt

375941 [01-22-00

“11664.00 33.58

11430.72

BABGAIN BARN, lNC
UNITED GROCERY OUTLET
P.O.BOX 1818 =
ATHENS, TN 87871 1813
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“Items Single Total | EPHITED *x*

Date:  2/1/2009 to 2/28/2009 ' - ﬁﬁﬁﬂiﬂv
Tlz. 3 to 4 * %k @UTI'ET
i Targett RAL Reportall o
Code Description Qty/Weight Amount Units
0007274008271 VALU PLUS X BATH TISSUE 176 CT 6 RL 198 $198.00
Grand Total 198 $198.00

United Grocery Outlet HO Printed :  1/28/2013 10:08:24 AM Page 1
ORCHIDS008




PRI

Items Single Total EPHITED %5

Date: '~ 3/1/2009 to 3/31/2009 EROEERY
Tiz. 3 to 4 Yok K @l_ﬂ'lﬂ'
Target: RAL  Report all .
Code Description Qty/Weight Amount Units
0007274006271 VALU PLUS X BATH TISSUE 176 CT 6 RL 634 $634.00
Grand Total 634 $634.00

United Grocery Qutlet HO Printed :  1/28/2013 10:08:33 AM Page 1
' ORCHIDS009




items Single Total - ggﬂmzn s

Date: 4/1/2009 to 4/30/2009 ﬁﬁﬁ!}ﬁﬂy
Tiz. 3 to 4 Sk Sk @U'ﬂ.ﬂ'
Target: RAL  Reportall :
Code Description Qty/Weight Amount Units
0007274006271 VALU PLUS X BATH TISSUE 176 CT6RL 329 $329.00
Grand Total 329 $329.00

Printed£ 1/28/2013 10:08:41 AM Page 1
ORCHIDS010

United Grocery Outlet HO




L

Date: 511/2009 to 5/31/2009 Eﬁﬁﬂﬁﬁ‘{
| T 3 to 4 x%x QJUTLET
{ Targett RAL Reportall TR
Code Description Qty/Weight Amount Units
0007274006271 VALU PLUS X BATH TISSUE 176 CT 6 RL ' 47 $47.00
Grand Total 47 $47.00

United Grocery Outlet HO Printed :  1/28/2013 10:08:50 AM Page 1
ORCHIDSO11




Ttems Single Total - ENITED x %

.Date:’ 612009 to 6/30/2009 fEROBGERY
Tiz. 3 to 4 ek @UTIET
i Targett RAL Reportall X
Code Description Qty/Weight Amount Units
0007274006271 VALU PLUS X BATH TISSUE 176 CT6 RL 1 $1.00
Grand Total 1 $1.00

1/28/2013 10:08:57 AM Page 1
ORCHIDS012

United Grocery Outlet HO Printed :




ORCHIDS PAPER PRODUCT — VAL-U PLUS BRANDED LINE
PRODUCT SPEC SHEET — 1 ROLL PAPER TOWEL

‘Vendor Name & Addréss:
Orchids Paper Products Company Supplier ltem #: 108311
4826 Hunt Street UPC #: 072740083117
Pryor, OK 74361 ) Case UPC #: 10072740083114
Phone: 918-825-0616 | Quote Effective Date:
800-832-4908 Quote Expiration Date:

Country of Origin: U.S.A.
7 Cost & Packaging Information </
FOB Cost: S*
FOB Port: Pryor, OK
DEL Cost FTL Zone 1: $
DEL Cost FTL Zone 2:
DEL Cost FTL Zone 3:
DEL Cost FTL Zone 4:
DEL Cost FTL Zone 5:
DEL Cost FTL Zone 6:
Number of units in Consumer Package:
Consumer Package Measurement {L x W x H): 4.25" x4.25" x 11"

=AW AN N

Consumer Package Weight (gross): 5.6 oz.
Suggested Retail:
Type of Packaging: Poly Wrap
Master Case Quantity: 30
' Master Case Measurement (L x W x H): 20.75" x 12.625" x 22.25"

Master Case Weight: " 11.41bs
Master Case Cube: 3.4
53' Truck Load Quantity (floor load): 864

o 72740 08311 7 53 Truck Load Quantity (palletized): 720
Cases per Pallet (6 x 4 TIHI): 24

P

1 RoIlPapr Towels.
Sheet count: 60, Sheet Size 11" x 8”.
Total Square Footage per consumer package 36.6 Sq. Ft.

"Terms & Policies
Payment Terms: 2% 15 net 30 Cost Based on Truckload
Minimum Order quantity: FTL
_14 days after order received

Lead Time;

*promotional Allowance Available

ORCHIDS013




ORCHIDS PAPER PRODUCTS — Val-U Plus BRANDED LINE
GROCERY PRODUCT SPEC SHEET — 4 Roll Bath Tissue

Orchids Paper Products Company

Supplier ltem #: 106031

4826 Hunt Street

UPC #: 072740060316

Pryor, OK 74361

Case UPC #: 10072740060313

Phone: 918-825-0616

Quote Effective Date:

800-832-4908

Quote Expiration Date:

NN

0 2740 0603

4 Roll 2 Ply Bath Tlssue Sheet count
Package 66.7 Sq. Ft.

150, Sheet Size 4.27

Country of Origin: U.S. A
ost & Packaging |

Cases per Pallet ( 5 x5 TiHI):

FOB Case Cost: $
FOB Port: Pryor, OK
DEL Case Cost FTL Zone 1: S
DEL Case Cost FTL Zone 2: S
DEL Case Cost FTL Zone 3: S
DEL Case Cost FTL Zone 4: S
DEL Case Cost FTL Zone 5: S
DEL Case Cost FTL Zone 6: )
Number of units in Consumer Package: 4
Consumer Package Measurement {Lx W x H): 8” x4” x8.5"
Consumer Package Weight (gross): 8 oz.
Suggested Retail:
Type of Packaging: Poly Wrap
Master Case Quantity: 24
Master Case Measurement (Lx W x H): 22.25” x 15.5" x 17.625"
Master Case Weight: 12.6 ibs
Master Case Cube: 3.52 ft*
53’ Truck Load Quantity {floor load): 1020
53’ Truck Load Quantity (palletized): 750

25

" x 3.75”, Total Square Footage / Consumer

“Terms & Policie
pPayment Terms: 2% 15 net 30

Cost Based on Truckload

Minimum Order quantity: FTL

*promotional Allowance Available

Lead Time: 14 das after order eceie

ORCHIDS014
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Jul 24, 2013 - 10:15am

Location: All

" Urchids Paper Products Company - Converting -
OPEN STATUS-OPEN ORDERS/ALL ITEMS

By Promise Date: 01/01/2013 Thru 12/31/2013

Item: All

Stocked Codes (Stk): Y = Stocked N = Non-Stocked
Show Scheduled Receipts From: Burchase Order, Production Order Processing, Shop Floor Control

Customer: 000000102002
All Items Shown

Page 1

Item-Number Loc Prom-DateCust-Number Customer-Name Order-No UOM  Original-Qty $-0n-B/0
Ttem-Desc Customer-Po-No. Stk Qty-Ordered Qty-B/0
106031
B ORC VUP 024/04/150 W CSE
072740060316
01 12/17/2013 102002 BARGAIN BARN, INC. 136791 CS 1,020,0000 0.00
607121307 Y 1,020.0000 .0000
Location Totals: 1,020.0000 (S Ordered $13,321.20 Ordered
0.0000 CS On B/O $.00 On BfO
Item Totals: 1,020.0000 (S Ordered $13,321.20 Ordered
0.0000 CS On B/O $.00 On B/O
108311
T ORC VUP 030/01/060 W CSE
072740083117
01 12/16/2013 102002 BARGRIN BARN, INC. 136792 CS 864.0000 0.00
(07121306 Y 864.,0000 .0000
Iocation Totals: 864.0000 CS Ordered $9,460.80 Ordered
0.0000 CS On B/O §.00 On B/O
Item Totals: 864.0000 CS Ordered §9,460.80 Ordered
0.0000 CS On B/O $.00 On B/O
2 Ttems Printed Grand Totals: $22,782.00 Ordered
$.00 On B/O

ORCHIDSO1:
























































































