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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Petition for Cancellation

Notice is hereby given that the following party requests to cancel indicated registration.

Petitioner Information

Name Indian Peaks Brewing Company, Inc d/b/a Left Hand Brewing Company

Entity Corporation Citizenship Colorado

Address 1265 Boston Ave
Longmont, CO 80501
UNITED STATES

Attorney
information

Rick Martin
Patent Law Offices of Rick Martin, P.C.
P.O. Box 1839
Longmont, CO 80502
UNITED STATES
rmartin@patentcolorado.com Phone:303-651-2177

Registration Subject to Cancellation

Registration No 2946361 Registration date 05/03/2005

Registrant Gershkovitch, Eli
375 Water Street Suite 425
Vancouver, British Columbia, V6B 5C6
CANADA

Goods/Services Subject to Cancellation

Class 032. First Use: 2004/04/02 First Use In Commerce: 2004/11/30
All goods and services in the class are cancelled, namely: BREWED ALCOHOLIC BEVERAGES,
NAMELY, BEER, ALE, LAGER, MALT LIQUOR, STOUT, PORTER AND LAMBIC; BEER-BASED
COOLERS

Grounds for Cancellation

Torres v. Cantine Torresella S.r.l.Fraud 808 F.2d 46, 1 USPQ2d 1483 (Fed. Cir. 1986)

Abandonment Trademark Act section 14

Attachments cancellation petition.pdf ( 9 pages )(74464 bytes )
Exhibit A.pdf ( 15 pages )(1464372 bytes )
Exhibit B.pdf ( 12 pages )(2068340 bytes )
Exhibit C.pdf ( 3 pages )(1086327 bytes )

Certificate of Service

The undersigned hereby certifies that a copy of this paper has been served upon all parties, at their address
record by First Class Mail on this date.

http://estta.uspto.gov


Signature /Rick Martin/

Name Rick Martin

Date 07/24/2012



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 
In the Matter of Registration No. 2,946,361 
For the mark: NITRO 
Date of Issue: May 3, 2005 
 
INDIAN PEAKS BREWING COMPANY d/b/a  
LEFT HAND BREWING COMPANY, a Colorado  
Corporation, 
    Petitioner,  

Cancellation No. _______________ 
  v.       
 
ELI GERSHKOVITCH, an individual, 
    Registrant. 
 
Trademark Trial and Appeal Board  
U.S. Patent and Trademark Office  
P.O. Box 1451 
Alexandria, VA 22313-1451 
 

PETITION FOR CANCELLATION 

Petitioner, Indian Peaks Brewing Company d/b/a Left Hand Brewing Company, a 

Colorado corporation having its principal place of business at 1265 Boston Avenue, Longmont, 

Colorado, 80501 *jgtgkpchvgt"tghgttgf"vq"cu"ÐRgvkvkqpgtÑ+, believes that it is or will be damaged by 

Registration No. 2,946,361 for the mark, NITRO, owned by Eli Gershkovitch, (hereinafter 

tghgttgf"vq"cu"ÐTgikuvtcpvÑ+"an individual, and hereby petitions to cancel registration of the same 

pursuant to 15 U.S.C. §1064(3).   

As grounds for this Petition, it is alleged that: 

1.  Upon information and belief,  the name of the current owner of the registration is Eli 

Gershkovitch, an individual, with an address of 375 Water Street Suite 425, Vancouver, British 

Eqnwodkc"X8D"7E8."Ecpcfc"*ÐTgurqpfgpvÑ+0 
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20""Vjg"Tgikuvtcpv"jcu"qdvckpgf"c"tgikuvtcvkqp"hqt"ÐPkvtqÑ"hqt"Ðdtgygf"cneqjqnke"

beverages, namely, beer, ale, lager, malt liquor, stout, porter and lambic; beer-dcugf"eqqngtuÑ"

claiming a first date of use of 2004.   

3.  Petitioner is a craft brewery of beer, ale, stout, lager, and porter which is sold and 

distributed throughout the United States.  

40""Rgvkvkqpgt"jcu"wugf"vjg"octm"ÐOknm"Uvqwv"PkvtqÑ"kp"vjg"Wpkvgf"Uvcvgu"kp"eqppgevkqp"

with the sale of beer, ale, stout, lager, and porter for over three years.  

5.  Petitioner filed an intent to use application seeking registration on the Principal 

Register qh"vjg"octm"ÐOknm"Uvqwv"PkvtqÑ"qp"Lwn{"4:."4233"hqt"Kpvgtpcvkqpcn"Encuu"54<"dggt."cng."

lager, stout, and porter, which was assigned Application Serial Number 85/383,412.   

6.  On November 25, 2011, the United States Patent and Trademark Office issued an 

Qhhkeg"Cevkqp"kp"eqppgevkqp"ykvj"RgvkvkqpgtÓu"Crrnkecvkqp"Ugtkcn"Pq0":715:5.634."uvcvkpi."inter 

alia, 

Registration of applied-for mark is refused because of a likelihood of confusion 
with the mark in U.S. Registration No. 2946361.  Trademark Act Section 2(d); 
see TMEP §§1207.01 et seq. [Exhibit A] 
 
7.  On June 25, 2012, RgvkvkqpgtÓu Application Serial No. 85/383,412 was 

abandoned. 

8.  Petitioner has developed extensive goodwill throughout the United States, including 

vjg"Rcekhke"Pqtvjyguv."ykvj"tgurgev"vq"kvu"octm"ÐOknm"Uvqwv"Pkvtq0Ñ 

9.  Petitioner has spent substantial sums in the advertising and promotion throughout the 

United States of its goods sold wpfgt"vjg"ÐOknm"Uvqwv"PkvtqÑ"octm0"" 
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10.  As a result of the expenditure of considerable sums for promotional activities, 

advertising, and by virtue of the excellence of its goods."vjg"Rgvkvkqpgt"jcu"ictpgtgf"hqt"kvu"ÐOknm"

Uvqwv"PkvtqÑ"octm"c"oquv"xcnwcdne reputation.  

COUNT I: FRAUDULENTLY OBTAINED AND MAINTAINED 

REGISTRATION 

11.  Petitioner repeats and incorporates herein by reference the averments in the 

preceding paragraphs.  

12.  Upon information and belief, there is no Washington state public record of Registrant 

qt"TgikuvtcpvÓu"dtgygt{"jqnfkpi"c"Dggt"Egtvkhkecvg"qh"Crrtqxcn."yjkej"eqpvtcfkevu"TgikuvtcpvÓu"

statement of sales in Pacific Northwest.   

13.  Upon information and belief, Registrant maintains a website with a domain name of 

www.steamworks.com.  

360""Wrqp"kphqtocvkqp"cpf"dgnkgh."TgikuvtcpvÓu"ygdukvg."www.steamworks.com, does not 

mention any brewed alcoholic beverages, namely, beer, ale, lager, malt liquor, stout, porter and 

lambic; beer-based coolers with the mark NITRO.  Screen shots of said website are attached as 

Exhibit B.   

370""Wrqp"kphqtocvkqp"cpf"dgnkgh."TgikuvtcpvÓu"ygdukvg."www.steamworks.com, contains 

pdf drink list available for download.  

16.  Upon information and belief, the drink list frqo"TgikuvtcpvÓu"ygdukvg."

www.steamworks.com, does not mention any brewed alcoholic beverages, namely, beer, ale, 

lager, malt liquor, stout, porter and lambic; beer-based coolers with the mark NITRO.  The drink 

list is attached as Exhibit C.  

http://www.steamworks.com/
http://www.steamworks.com/


 4 

17.  Upon information and belief, Registration No. 2,946,361 was obtained fraudulently 

in that the formal application papers filed by Registrant, under notice of Section 1001 of Title 18 

of the United States Code, stated that Registrant first used the mark in commerce with the United 

Uvcvgu"kp"4226"hqt"Ð"dtgygf"cneqjqnke"dgxgtcigu."pcogn{."dggt."cng."ncigt."ocnv"nkswqt."uvqwv."

porter and lambic; beer-dcugf"eqqngtu.Ñ"kp"Kpvgtpcvkqpcn"Encuu"540""Uckf"uvcvgogpv"ycu"hcnug"kp"

that thg"octm"ÐPkvtqÑ"ycu"pqv"wugf"d{"vjg"Tgikuvtcpv"kp"vjg"Wpkvgf"Uvcvgu"vq"ugnn"vjg"uvcvgf"iqqfu0""

Said statement was made by Registrant with the knowledge and belief that said statement was 

false.  Said false statement was made with the intent to induce authorized agents of the U.S. 

Patent and Trademark Office to grant said registration, and, reasonably relying upon the truth of 

said false statements, the U.S. Patent and Trademark Office did, in fact, grant said registration.   

18.  Upon information and belief, Registration No. 2,946,361 was obtained fraudulently 

in that the formal application papers filed by Registrant, under notice of Section 1001 of Title 18 

of the United States Code, stated that the specimens submitted in support of the application 

showed the mark as actually used by Registrant on the enumerated goods.  Said statement was 

false in that the specimens do not relate to use of the mark in the United States by Registrant in 

connection with the enumerated goods.  Said false statement was made with the intent to induce 

authorized agents of the U.S. Patent and Trademark Office to grant said registration, and, 

reasonably relying upon the truth of said false statements, the U.S. Patent and Trademark Office 

did, in fact, grant said registration.   

19.  Upon information and belief, Registration No. 2,946,361 was maintained 

fraudulently in that the Section 8 and 15 combined declaration filed by Registrant, under notice 

of Section 1001 of Title 18 of the United States Code, stated that the specimens submitted in 

support of the application showed the mark as actually used by Registrant on the enumerated 
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goods.  Said statement was false in that the specimens do not relate to use of the mark in the 

United States by Registrant in connection with the enumerated goods.  Said false statement was 

made with the intent to induce authorized agents of the U.S. Patent and Trademark Office to 

maintain said registration, and, reasonably relying upon the truth of said false statements, the 

U.S. Patent and Trademark Office did, in fact, maintain said registration.   

20.  In light of the registration refusal based upon Registration No. 2,946,361 

encountered by Petitioner in relation to Application Serial No. 85/383,412, and in view of the 

evidentiary presumptions that result from Registration No. 2,946,361 that should not be 

tgeqipk¦gf"ikxgp"TgurqpfgpvÓu"htcwfwngpvn{"qdvckpgf"tgikuvtcvkqp"qh"vjg"octm"kp"Tgikuvtcvkqp"Pq0"

2,946,361, Petitioner will be damaged if Respondent is allowed to maintain such registration.    

21.  In addition, Petitioner has been and will continue to be damaged by the issuance and 

existence of Registration No. 2,946,361 issued to the Registrant, in that since at least 2009, 

Rgvkvkqpgt"jcu"eqpvkpwqwun{"wugf"vjg"octm"ÐOknm"Uvqwv"PkvtqÑ"kp"vjg"Wpkvgf"Uvcvgu"kp"connection 

with its goods.  Using Registration No. 2,946,361 as the basis of its claim, although it never used 

vjg"octm"ÐPkvtqÑ"kp"vjg"Wpkvgf"Uvcvgu"hqt"vjg"uvcvgf"iqqfu."Tgikuvtcpv"jcu"ejctigf"Petitioner with 

kphtkpigogpv"qh"vjg"octm"ÐPkvtqÑ"cu"eqxgtgf"d{ said registration and unless cancelled as null and 

void, Registrant will persist to assert the registration or at the very least, the registration will 

tgockp"cu"c"enqwf"qp"RgvkvkqpgtÓu"ngicn"tkijv"vq"eqpvkpwg"vq"wug"kvu"octm"ÐOknm"Uvqwv"Pkvtq0Ñ  

COUNT II: ABANDONMENT 

22.  Petitioner repeats and incorporates herein by reference the averments in the 

preceding paragraphs.  

23.  Upon information and belief, Registrant maintains a website with a domain name of 

www.steamworks.com.  
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24.  Upon information and belkgh."TgikuvtcpvÓu"ygdukvg."www.steamworks.com, does not 

mention any brewed alcoholic beverages, namely, beer, ale, lager, malt liquor, stout, porter and 

lambic; beer-based coolers with the mark NITRO.  Screen shots of said website are attached as 

Exhibit B.   

470""Wrqp"kphqtocvkqp"cpf"dgnkgh."TgikuvtcpvÓu"ygdukvg."www.steamworks.com, contains 

pdf drink list available for download.  

480""Wrqp"kphqtocvkqp"cpf"dgnkgh."vjg"ftkpm"nkuv"htqo"TgikuvtcpvÓu"ygdukvg."

www.steamworks.com, does not mention any brewed alcoholic beverages, namely, beer, ale, 

lager, malt liquor, stout, porter and lambic; beer-based coolers with the mark NITRO.  The drink 

list is attached as Exhibit C.  

27.  In the alternative, Petitioner asserts that Tgurqpfgpv"jcu"cdcpfqpgf"vjg"octm"ÐPkvtq.Ñ"

which is the subject of Registration No. 2,946,361 and should be cancelled under Section 14 of 

the Trademark Law.  

28.  In the alternative, Petitioner asserts that Respondent discontinued use of the mark 

ÐPkvtqÑ"kp"vjg"Wpkvgf"Uvcvgu"qp"qt"kp"eqppgevkqp"yith the goods set forth in Registration No. 

4.;68.583"oqtg"vjcp"vjtgg"{gctu"rtkqt"vq"RgvkvkqpgtÓu"hknkpi"vjku"Rgvkvkqp."cpf"TgurqpfgpvÓu"wug"qh"

the Registered Mark in the United States has not resumed since such discontinuance.   

29.  In light of the registration refusal based upon Registration No. 2,946,361 

encountered by Petitioner in relation to Application Serial No. 85/383,412, and in view of the 

evidentiary presumptions that result from Registration No. 2,946,361 that should not be 

recognized given ReurqpfgpvÓu"cdcpfqpogpv"qh"vjg"octm"kp"Tgikuvtcvkqp"Pq0"4.;68.583."

Petitioner will be damaged if Respondent is allowed to maintain such registration.   
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30. In addition, Petitioner has been and will continue to be damaged by the issuance and 

existence of Registration No. 2,946,361 issued to the Registrant, in that since at least 2009, 

Rgvkvkqpgt"jcu"eqpvkpwqwun{"wugf"vjg"octm"ÐOknm"Uvqwv"PkvtqÑ"kp"vjg"Wpkvgf"Uvcvgu"kp"eqppgevkqp"

with its goods.  Using Registration No. 2,946,361 as the basis of its claim, although it never used 

vjg"octm"ÐPkvtqÑ"kp"vjg"Wpkvgf"Uvcvgu"hqt"vjg"uvcvgf"iqqfu."Tgikuvtcpv"jcu"ejctigf"Rgvkvkqpgt"ykvj"

kphtkpigogpv"qh"vjg"octm"ÐPkvtqÑ"cu"eqxgtgf"d{"uckf"tgikuvtcvkqp"cpf"wpnguu"ecpegnngf"cu"pwnn"cpf"

void, Registrant will persist to assert the registration or at the very least, the registration will 

tgockp"cu"c"enqwf"qp"RgvkvkqpgtÓu"ngicn"tkijv"vq"eqpvkpwg"vq"wug"kvu"octm"ÐOknm"Uvqwv"Pkvtq0Ñ" 

PRAYER FOR RELIEF 

WHEREFORE, Registration No. 2,946,361 be cancelled as it relates to the goods for 

which it is registered and that this Petition for Cancellation be sustained in favor of Petitioner.   

The filing fee of $300 for this Petition to Cancel is being submitted electronically with 

this Petition.   

Petitioner hereby appoints Rick Martin and Kristi Thompson, of the Patent Law Offices 

of Rick Martin, P.C., members of the Colorado bar, as its attorneys with full power of 

substitution and revocation, to prosecute this cancellation proceeding, and to transact all business 

in the U.S. Patent and Trademark Office in connection herewith.   

 
Respectfully submitted, 
 
LEFT HAND BREWING COMPANY 
 
By Its Attorneys 
Rick Martin, CO Bar No. 20688 
Kristi Thompson, CO Bar No. 43644 
PATENT LAW OFFICES OF RICK 

MARTIN, P.C.  
P.O. Box 1839  
Longmont, CO 80502 
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303-651-2177 
Fax- 303-772-3163 
rmartin@patentcolorado.com 
kthompson@patentcolorado.com  
Date: July 24, 2012 
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CERTIFICATE OF SERVICE 
 
I hereby certify that a copy of the foregoing PETITION FOR CANCELLATION is being 
deposited with the U.S. Postal Service with sufficient postage as first-class mail this Tuesday, 
July 24, 2012 kp"cp"gpxgnqrg"cfftguugf"TgikuvtcpvÓu"eqwpugn"qh"tgeqtf<" 
 
Bassam N. Ibrahim 
Buchanan Ingersoll & Rooney, PC 
P.O. Box 1404  
Alexandria, VA 22313-1404 
703-836-6620 
Fax- 703-836-2021 
 
And Registrant:  
 
Eli Gershkovitch 
375 Water Street Suite 425 
Vancouver, British Columbia V6B 5C6 
Canada 
 

 
 
 s/Kristi Thompson/   
Kristi Thompson 
Attorney for Petitioner 
PATENT LAW OFFICES OF RICK MARTIN, P.C. 
P.O. Box 1839 
Longmont, CO 80502 
303-651-2177 
Fax- 303-772-3163 
rmartin@patentcolorado.com 
kthompson@patentcolorado.com  
Date: July 24, 2012 
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