
 

 

 
 
 
 
 
 
Baxley     Mailed:  July 9, 2013 
 
      Cancellation No. 92054573 
 

LayerZero Power Systems, Inc. 
 
       v. 
 
      Ortronics, Inc. 
 
Before Seeherman, Ritchie, and Kuczma, 
Administrative Trademark Judges. 
 
By the Board: 
 
 Ortronics, Inc. (“respondent”) owns registrations for 

the marks LAYER ZERO and LAYER 0, both in standard 

character form, for “equipment for voice and data 

communications systems, namely, cable management racks and 

cabinets for copper and fiber optic data cables for 

structured cabling systems” in International Class 9.1   

 Layer Zero Power Systems, Inc. (“petitioner”) filed a 

petition to cancel respondent’s registrations on the ground 

of likelihood of confusion, alleging that it previously 

used the mark LAYERZERO POWER SYSTEMS, INC. for “static 

transfer switches, power distribution units, ... remote 

                     
1 Registration Nos. 3998542 and 3998543, both issued July 19, 
2011, from applications filed September 26, 2008 which alleged 
November 5, 2009 as the date of first use anywhere and date of 
first use in commerce. 
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power panels, remote distributions panels, and related 

products.”  Petitioner also alleges that, on May 4, 2009, 

it filed application Serial No. 77727998 for the mark 

LAYERZERO POWER SYSTEMS, INC.  and that the mark in such 

application has been refused registration under Trademark 

Act Section 2(d), 15 U.S.C. Section 1052(d), based on 

respondent’s involved registrations; and that it “has done 

business under the trade names” LAYERZERO and LAYER ZERO 

POWER SYSTEMS since April 3, 2001. 

 This case now comes up for consideration of 

respondent’s motion (filed December 17, 2012) for summary 

judgment.  The motion has been fully briefed.2   

 A motion for summary judgment is an appropriate method 

of disposing of cases in which there are no genuine 

disputes as to any material fact, thus leaving the case to 

be resolved as a matter of law.  See Fed. R. Civ. P. 56(c).  

The party moving for summary judgment has the initial 

burden of demonstrating that there is no genuine dispute as 

to any material fact remaining for trial and that it is 

                     
2 The parties’ briefs in connection with the motion for summary 
judgment all exceed the applicable page limits for briefs and 
reply briefs in connection with motions in Board proceedings.  
See Trademark Rule 2.127(a) (briefs in support of, and in 
opposition to, motions shall not exceed twenty-five pages in 
their entireties; reply briefs in support of motions shall not 
exceed ten pages in their entireties).  However, we have, in our 
discretion, elected to consider those briefs.  The Board will 
strictly enforce page limits henceforth in this proceeding. 
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entitled to judgment as a matter of law.  See Celotex Corp. 

v. Catrett, 477 U.S. 317 (1987); Sweats Fashions Inc. v. 

Pannill Knitting Co. Inc., 833 F.2d 1560, 4 USPQ2d 1793 

(Fed. Cir. 1987).  The nonmoving party must be given the 

benefit of all reasonable doubt as to whether genuine 

issues of material fact exist, and the evidentiary record 

on summary judgment, and all inferences to be drawn from 

the undisputed facts, must be viewed in the light most 

favorable to the nonmoving party.  See Opryland USA, Inc. 

v. Great American Music Show, Inc., 970 F. 2d 847, 23 

USPQ2d 1471 (Fed. Cir. 1992).  The Board may not resolve 

disputes as to material facts; it may only ascertain 

whether such disputes are present.  See Lloyd's Food 

Products Inc. v. Eli's Inc., 987 F.2d 766, 25 USPQ2d 2027 

(Fed. Cir. 1993); Opryland USA Inc. v. Great American Music 

Show Inc., 970 F.2d 847, 23 USPQ2d 1471 (Fed. Cir. 1992). 

After reviewing the parties’ arguments and evidence, 

we find that disposition of this proceeding by summary 

judgment is inappropriate.  Even assuming, as respondent 

contends, that the respective goods are expensive and sold 

to sophisticated purchasers,3 we find that there are genuine 

                     
3 Even sophisticated purchasers are not immune from source 
confusion.  See In re Research Trading Corp., 793 F.2d 1276, 230 
USPQ 49, 50 (Fed. Cir. 1986), citing Carlisle Chemical Works, 
Inc. v. Hardman & Holden Ltd., 434 F.2d 1403, 168 USPQ 110, 112 
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disputes of material fact at least with regard to the 

strength of petitioner’s pleaded mark, the scope of 

protection to which that pleaded mark is entitled, and 

whether the goods at issue are related in a manner that is 

likely to give rise to source confusion.4  For example, 

petitioner, through the declaration of its founder, Milind 

Bhanoo, has presented evidence that “goods of the type 

offered by both parties likely coexist side by side or in 

close proximity....”  Bhanoo declaration at paragraph 21.  

Accordingly, the motion for summary judgment is denied.5   

 Proceedings herein are resumed.  Remaining dates are 

reset as follows. 

Plaintiff's Pretrial Disclosures Due 7/26/2013 

Plaintiff's 30-day Trial Period Ends 9/9/2013 

Defendant's Pretrial Disclosures Due 9/24/2013 

Defendant's 30-day Trial Period Ends 11/8/2013 

Plaintiff's Rebuttal Disclosures Due 11/23/2013 

Plaintiff's 15-day Rebuttal Period Ends 12/23/2013 

 
 In each instance, a copy of the transcript of 

testimony, together with copies of documentary exhibits, 
                                                             
(CCPA 1970) (“Human memories even of discriminating purchasers 
... are not infallible.”). 
 
4 The parties should not presume that these are the only genuine 
disputes of material fact remaining for trial. 
 
5 The evidence submitted in connection with the motion for 
summary judgment is of record only for consideration of that 
motion.  To be considered at final hearing, any such evidence 
must be properly introduced in evidence during the appropriate 
trial period.  See Levi Strauss & Co. v. R. Josephs Sportswear 
Inc., 28 USPQ2d 1464 (TTAB 1993); Pet Inc. v. Bassetti, 219 USPQ 
911 (TTAB 1983). 
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must be served on the adverse party within thirty days 

after completion of the taking of testimony.  Trademark 

Rule 2.l25. 

 Briefs shall be filed in accordance with Trademark 

Rules 2.128(a) and (b).  An oral hearing will be set only 

upon request filed as provided by Trademark Rule 2.l29. 

 If either of the parties or their attorneys should 

have a change of address, the Board should be so informed 

promptly. 

 


