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This case now comes up for consideration of Petitioner’s motion (filed
May 7, 2014) to strike Respondent’s notice of reliance [TTABVUE No. 49].
Respondent has filed a brief in opposition thereto.

Petitioner seeks an order striking the notice of reliance to the extent
that Respondent attempts to introduce additional portions of the discovery
deposition transcripts of Craig Mason, Respondent’s secretary and treasurer,
and Edward Logan, Respondent’s president (portions of which were relied
upon by Petitioner) pursuant to Trademark Rule 2.120(j)(4). Because this
portion of the motion cannot be determined without reading and examining
the evidence sought to be stricken, and because it is the policy of the Board
not to read and/or examine trial evidence of this nature prior to final
decision, determination of the motion with respect to the discovery

depositions is deferred until final hearing. The Board does not read
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testimony and consider substantive objections to evidence, or determine the
probative value of evidence, prior to final hearing. See M-Tek Inc. v. CVP
Systems Inc., 17 USPQ2d 1070 (TTAB 1990).

Petitioner further seeks an order striking the notice of reliance to the
extent Respondent fails to state the relevancy of Petitioner’s document
production (RX 13) consisting of screen printouts of Respondent’s online store.

Such an objection is clearly procedural in nature and Respondent’s failure to
explain the relevance of the material attached to the notice is a defect that
can be cured. When a motion to strike a notice of reliance is filed on the
ground that it does not meet the procedural requirements of the rules, and
the Board finds that the notice is defective but that the defect is curable, the
Board may allow the party which filed the notice of reliance time in which to
cure the defect, failing which the notice will stand stricken. See Heaton
Enterprises of Nevada Inc. v. Lang, 7 USPQ2d 1842 (TTAB 1988).

Accordingly, Respondent is allowed 20 days from the mailing date of
this order to submit a substitute notice of reliance which remedies the
procedural defects noted above, failing which the relevant portion of the
notice of reliance (specifically, Para. No. 3 of the notice) will be stricken.

Proceedings are resumed and the remaining dates

are reset as follows:

Brief for Petitioner due: October 31, 2014
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Brief for Respondent due: November 30, 2014

Reply brief, if any, for Petitioner due: December 15, 2014

In each instance, a transcript of testimony together with copies of
documentary exhibits, must be served on the adverse party within thirty
days after completion of the taking of testimony. Trademark Rule 2.125.

Briefs shall be filed in accordance with Trademark Rules 2.128(a) and
(b). An oral hearing will be set only upon request filed as provided by

Trademark Rule 2.129.



