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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

CORPORACION HABANOQOS, S.A., and EMPRESA )
CUBANA DEL TABACO, d.b.a. CUBATABACO, )

)

Petitioners, )
)

2 ) CancellatiomNo. 92053245
CIGARKING, LTD.,

Respondent.

)
)
)
)
)

MOTION TO COMPEL DISCOVERY AND TO SUSPEND PROCEEDINGS

Pursuant to 37 CFR § 2.12)(and TBMP 8§ 411, 510, 5Xetitioners Corporacion
Habanos, S.A. and Empresa Cubana Del Talthb@. Cubatabaco (“Petitioners”) hereby move
to compel discovery from Respondent Ciarg, Ltd. (“Cigar King” or “Respondent”), to
suspend the instant proceeding with respeatltmatters not germane to the motion pending
disposition of the motion to compel, and to teke deadlines for clos# discovery, pretrial
disclosures and testimony pericafter disposition of the motionAs set forth in more detail
below, and in the Declaration of David B. I@stein (“Goldstein Decl), filed herewith,
Petitioners made a good faith etfto resolve the issues raisleg this Motion, without success.
See 37 C.F.R. § 2.120(e)(1); TPMP § 523.02.

Petitioners seek to compel completspenses to Document Requests 1-7, 13-24, 26, 29-
41, and to Interrogatories 8-13, andsupport thereof state as follows:

Background Facts

Cigar King obtained registratiofisr HAVANA SOUL and HABANA LEON,

Registration Nos. 3,207,740 and 3,207,741, respectifeglycigars made with Cuban seed

tobacco” on February 13, 2007. Petitiondedfa timely petition fo cancellation dated



November 1, 2010, in which they assertieat the HAVANA SOUL and HABANA LEON
registrations should be cancelled becairdey, alia, the marks are deceptive, primarily
geographically deceptively misdescriptivadadeceptive and deceptively misdescriptive
pursuant to sections 2(a), (€)(le)(3) of the Lanham Acgnd Respondent made material
misrepresentations of fact and material omissafrfact when it identified its cigars as “made
with Cuban seed tobaccoPetition 1 54-69 (Dkt. 1).

On January 11, 2011, the Boax sponteissued a Notice of Default pursuant to Fed. R.
Civ. P 55(a), noting that an Answer was duédbacember 14, 2010, and that that no answer had
been filed, nor had Respondent filed a motion torekits time to answer (Dkt. 5). In its Order,
the Board gave Respondent thirty days to shause why judgment by default should not be
entered. After the time to respond had mmfFebruary 23, 2011, Frank Herrera entered a
Notice of Appearance on behalf of Cigar Kingk{Dr). On February 24, 2011, Mr. Herrera filed
a Motion to Set Aside Default, arguing that Rasgient’s delay in filing an answer “was caused
from some confusion as to Registrant’s ifptio properly defend itself in this matter”;
“Registrant has spent several weeks seekingogpipte counsel well-versed in the defense of
this [sic] matters, in particular in the defensevtters involving companies from the country of
Cuba”; “[tlhrough...timely researctiRegistrant discovered that ordyhandful of attorneys in the
United States have experience litigating agdetitioners and their counsel”; and “Registrant
stand [sic] ready, willing, and able to defenis ttlmatter with its current counsel” (Dkt. 8).

On February 25, 2011, Cigar King, through counfdleld its Answer, which included two
counterclaims for cancellatiaxf Cubatabaco’s LA CASMEL HABANO & DESIGN mark,
Registration No. 1,970,9111 in IC 34 (Dkt. 9). ®pril 28, 2011, the Board set aside its Notice

of Default, noted and entered Respondent’swear, and set a counterclaim schedule (Dkt. 11).



On May 26, 2011, in lieu of an Answer, Petitioner Cubatabaco filed a Motion to Dismiss
both counterclaims for failure to state a eigDkt. 12), which was granted by the Board on
August 11, 2011 (Dkt. 16). Petitioners served their Initial Disclosures on September 14, 2011.
To date, Respondent has not sehinitial Disclosures, and sl disclosures have not been
waived in this matter. Goldstein Decl. § 14.

On September 16, 2011, Petitioners servech@y their First Requs for Production of
Documents and Things (“Document Requestsl)ing for production of documents at the
offices of Rabinowitz, Boudin, Standard, Kriys& Lieberman, P.C., in New York, and their
First Set of Interrogatories (“Interrogatories'Jee Goldstein Decl. { 3-4, Exs. A, B.
Respondent’s deadline to respond to the doctimegpuests and interrogatories was October 21,
2011.

After that deadline, on October 26, 2011, Respondent’s counsel sent an email to
Petitioners’ counsel stating that he had “gistovered some discovery that [Petitioners]
propounded last month,” acknowledging that oeses “were due about a week ago,” and
offering the excuse that “[i]tmpears that this fell through tleeacks with [a] recent office
move.” In that email, and a subsequent email dated October 27, Respondent requested a two
week extension of time from October 26. GadistDecl. Exs. E, F. On October 27, 2011,
Petitioners agreed to grant Cigar Kingtst-hoc request to extend tharte to comply with the
Document Requests and Interrogatories frortoer 21 until November 9. Goldstein Decl.

Ex. F. At no time did Respondent object to faters’ call for production of documents at the
offices of Petitioners’ counsel, or state thatould not produce the documents due by October

21, at the agreed extension dat&olvember 9. Goldstein Decl. T 12.



On November 9, 2011, Cigar King served “Bt@nt’'s Responses and Objections to
Petitioners’ First Request for Production ofdDments and Things” (“Document Responses”),
without making objections, includinwithout objection to producindocuments at the offices of
Petitioners’ counsel as requestéut failed to produce any documents. Goldstein Decl. § 5,
Ex.C.! Instead, Cigar King stated that it wdyroduce documents for Request Nos. 1-7, 13,
17-19, 21, 26, 29-33, and 35-41. To date, Respordentontinued to fail and to refuse to
produce any documents in response to Petitgdm@cument requests. Goldstein Decl. I 11.

Also on November 9, 2011, Cigar King serv&egistrant’'s Responses to Petitioner’'s
First Set of Interrogatories to Registrant” ¢#rrogatories”), again without making objections.
Goldstein Decl. 6, EX.

Petitioners’ Good Faith Efforts to Resolve the Discovery Dispute

Prior to bringing this motion to compel, Petitioners made extensive good faith efforts,
through correspondence with counsel for Cigar Kingesolve the issues presented in this
motion, but the parties have not been able&zh agreement, as Respondent has failed and
refused to respond to any of Petitioners’ efforts.

On November 15, 2011, Petitioners’ counsehied Respondent’s counsel (“November
15 Email”), stating that “I have received your written responses to our document requests and
interrogatories in the abovefeeenced matter, but no resporestlocuments|,]” and requested
that Respondent “produce all pesmisive documents and thingshie received by our office” no

later than November 30 (40 dayseafthey were originally due)Goldstein Decl. § 10; Ex. G.

! Because Respondent failed to follow the Boastised preference that a responding party reproduce
each discovery request immediately preceding the answer or objection tbezetg,, TBMP §
405.04(b), Petitioners necessarily are filing bothrtbsicovery requests and Respondents’ responses
(Exs. C-D to Goldstein Decl.).



Having heard nothing from Respondent, agcBmber 14, 2011, Petitioners’ counsel sent
another email to Respondent’s counsel (“DeceridE mail”), noting that he had received “no
response to [his] email of November 15, 20aht “received no documents or things.”
Petitioners’ counsel identified ardidressed in detail the specificcument requests as to which
Respondent’s production was eitmem-existent or incompletand identified and addressed
five Interrogatory responses that were inadégjuacomplete, and improper. In the email,
Petitioners proposed that, despite Respondétige to timely comply with the document
requests and interrogatories, “in an attempt/tmdamotion practice,” Petitioners were willing to
agree that Respondent provide “full and cortgofgoduction of the requested documents and
things and Interrogatory Responses by Decer2B&r Absent full and complete production by
that date, Petitioners stated tktay would “proceed with a motn to compel.” Goldstein Decl.
1 10; Ex. G.

As of the date of this motion, January 5, 2012, Respondent has refused and failed to
produce any documents whatsoever, or to resfmtite November 15 Email or to the December
14 Email, or even to state when it intendegroduce documents doger two-and-a-half
months ago. Nor have Petitioners receivedaditional interrogatory responses. Goldstein
Decl. § 12. Because Respondent has failed to lyowith its discoveryobligations, despite the
extensive efforts of Petitioneositlined above, Petitioners hawe alternative but to bring this
motion to compel and to suspend proceedirgsen Respondent’s failure and refusal to
produce any responsive documents, and its fadlocerefusal to respond to any of Petitioners’
efforts to resolve this discovery disputéhmut Board interventiorRespondent’s counsel’s
claim that “Registrant stand [sic] ready, willingndaable to defend this matter with its current

counsel” rings false.



ARGUMENT

The Board Should Compel Respondent t®roduce Responsive Documents and to
Provide Complete Interrogatory Responses

As noted, Respondent made no objectiorantpof Petitioners’ Document Requests or
Interrogatories when it served its responsHserefore, Respondent$iaaived any objections
thereto. See No Fear, Inc. v. Rule, 54 USPQ2d 1551, 1555 (TTAB 200@®here applicant failed
to file timely objections, it waived its right mbject to discovery re@sts on their meritsf;rane
Co. v. Shimano Industrial Co., 184 USPQ 691 (TTAB 1975) (whene timely objections made
to interrogatories, “applicant has waived its righbbject to the interrogatories on their merits
and must reply to them as put.BMP 8§ 405.04(a), 406.04(a), 410.

1. Request Nos. 1-7, 17-19, 21, 29-33, 35-Hespondent stated that responsive
documents for these requests “will be producetifter Respondent failed to produce documents
by October 21, 2011, he agreedtthe would produce responsive documents by November 9,
2011. To date, Respondent has produmedocuments or things resmive to these Requests.
Respondent has acknowledged that documents args tfesponsive to these Requests exist, and
these requests unquestionably seek documenthegd relevant to this proceeding. Thus,
Respondent should be compelled to produce adyadl responsive documents to these Requests
in its possession, custody, or contr8ke Pioneer Kabushiki Kaisha v. Hitachi High
Technologies America, Inc., 74 USPQ2d 1672, 1679 (TTAB 2005) (“a party may request
documents and things ‘which are in the possessustody or control of the party upon whom
the request is served™) (qting Fed. R. Civ. P. 34(a)).

2. Request No. 13:This Request seeks documents concerning “Cuban seed
tobacco.” Respondent stated that “[d]Jocuments thought to be responsive [to this Request] will be

produced as it relates to ‘...in the United Staigar industry,” but hasailed to and refused to



produce any such documents. As previogsiyed, after Respondent failed to produce
documents by October 21, 2011, he agreedndatould produce responsive documents by
November 9, 2011. To date, Respondent has prodwucddcuments or things responsive to this
Request. Respondent has acknowledged that dotsied things responsi to this Request
exist, and the Request unquestionably seeks dodaraed things relevant to this proceeding.
Thus, Respondent should be compelled to produce any and all responsive documents to this
Request in its possessiccustody, or contrdl.

3. Request No. 20:This Request seeks documents concerning the Habana Leones
baseball team in Cuba, including all do@nts concerning any claimed connection or
association between Cigar King, or anyaifar King’'s productsincluding HABANA LEON,
and the Habana Leones Cuban baseball teadnaiay reference by Cigar King to the Habana
Leones baseball team in its advertising, minkeor promotion of ay of its products.
Respondent stated that is has no responsivengeats. However, Cigar King’s own web site
states: “The name of this greagar comes from one of tmeore prominent teams in Cuban
baseball history, the Habanadres, who were affectionatatjcknamed the Rojos or reds by
their fans.” Goldstein Decl. 12, Ex. H. Thas,stated in the December 14 Email, there is no
possible good faith basis to claim that thare no responsive documents, and Respondent’s
assertion raises very serious questions about Respondent’s anhislts diligence in
complying with its discovery obligations.hlis, Respondent should bempelled to produce
any and all responsive documents to this Reguoeatt possession, custody, or control.

4, Request No. 26:This Request seeks documents sufficient to show the number or

percentage of HAVANA SOUland HABANA LEON cigars dd by or for Respondent by

2 Respondent has stated that it has no documents resptmsilis Request with respect to use of the term
“Cuban seed tobacco” “in relation to RespontdeHAVANA SOUL or HABANA LEON cigars.”

7



specified channels of trade. Respondenedtttat it would produce responsive documents
under a protective order. Respondent, howenather proffered a protective order, nor
stipulated to the standard Board Protective Ordés.to this Request, Petitioners noted in the
December 14 Email that the Board has a stapBrotective Order, which Petitioners have
agreed to in other matters with Respondentismesel with slight modifications. Petitioners
attached to the December 14 HnaaProtective Order executed by Petitioners’ counsel, which is
identical to that agreed upon by Respondentisisel in another matter except for the addition
of an “Attorneys-Eyes-Only” provision, as rexgied by Respondent in its document response.
Petitioners’ counsel asked Respamidi® execute and either file or return to him the fully
executed Protective Order for filing. Petitionalso invited Respondetd send any proposed
modifications to the Protective Order. As noted in the December 14 Email, Respondent’s
assertion that documents responsive to this sgquall be produced as ‘Attorneys-Eyes-Only’
under a Stipulated Protective Order” canexatuse Respondent’s failure to produce any
documents responsive to this request for twd-a-half months, given Respondent’s failure to
respond to Petitioners’ proposed Protective Ordéo proffer an alternative Protective Order.
5. Request Nos. 14-16, 22-24, 3Fhese Requests seek documents and things
related to Respondent’s “Cuban seed tobacahrlincluding the place of manufacture of
tobacco used in Respondent’'s HAVANA SOdhd HABANA LEON cigars, and the tobacco
blend used in those cigars. In respongbdése Requests, Respondent stated ambiguously both
“None,” and that Respondent’s “manufacturars in a better position froduce such” things
and documents. To date, Respondent has failegspond to Petdners’ request in the
December 14 Email that Respondent simpBolve the ambiguity, and Respondent has

produced no documents. In the December 14ilERetitioners specifially asked Respondent



to clarify whether it has no documents inptsssession, custody, or control, and noted that
whether manufacturers are ifitgetter position” to produce daments is irrelevant, as
Respondent must produce whatexesponsive documents ornlgs it has in its possession,
custody or control.See Pioneer Kabushiki Kaisha, 74 USPQ2d at 1679 (6art could properly
require [party] to seek discovery from garty opponent before burdening the nonparty”)
(quotingHaworth Inc. v. Herman Miller Inc., 998 F.2d 975, 978, 27 USPQ2d 1469, 1472 (Fed.
Cir. 1993)). Moreover, as also noted in Becember 14 Emaill, it is highly unlikely that
Respondent has no documents responsive to Request Nos. 22-23, setekiaga, the country
of origin of tobacco used in its HAVANA S0 and HABANA LEON cigas and whether any
of the tobacco is “Cuban seed tobacco, tipalarly given Respondestexplicit “Cuban seed
tobacco” representations to the USPTO. TiRespondent should be ordered to produce any
responsive documents or to clarify that it hasdocuments responsive to these Requests in its
possession, custody, or control.

6. Interrogatory Nos. 8-13: These Interrogatoriessk Respondent to provide
information concerning its “Cuban seed tobaccairal about the blend of tobacco used in its
HAVANA SOUL or HABANA LEON cigars, and the identities of persons with information
concerning Respondent’s “Cuban seed tobacco” cldimmesponse to Interrogatory 8, seeking
information about what Respondent meant leytdrms “Cuban seed” or “Cuban seed tobacco”
as used in its application and registration wlth USPTO when it amended its identifications of
good to “Cigars made with Cuban seed tobadic@eptember 2006, Respondent refers to the
answer to a prior Intergatory, which is wholly non-responsias to Interrogatory 8. Surely,

Respondent, through counsel whaigis special expertise initigating against Petitioners”



(Dkt. 8), can state what it meant when it megl@resentations about its use of “Cuban seed
tobacco” to the USPTO, and the Board should order it to do so.

In response to Interrogatories 9 throddh Respondent stated that manufacturers of
Respondent’s cigars have represented to Respobtits the cigars are made from tobacco
“grown from Cuban seeds.” However, accordiodRespondent’s responses to Interrogatories
12 and 13, which are also incorporated as @fdRespondent’s responses to Interrogatories 10
and 11, those same manufacturers “ha[ve] notatied to the Registratiie exact blend of
tobacco or what regions the tobaccos were griotvand have only stated to Respondent that the
blend consists of “Nicaraguamown tobacco.” On their face, Respondent’s responses to
Interrogatories 12-13 appeardontradict its responses ltiaterrogatories 9-11, because,
according to Respondent, the manufacturers “only stated Nicaraguan grown tobacco to
Registrant.” In light of thispparent contradiction, ah@nimum, the Board should order
Respondent to clarify these responses and geawifull response to Interrogatories 9-13 by
identifying all persons in Respondent’s comp&o whom the manufacturers made the alleged
representation that the cigars are made famadco grown from “Cuban seed,” all persons who
made that representation to Respondent on behtdileahanufacturers, anwehat they said. This
information clearly falls within the scope of imfoation “available to the party” that must be
furnished by Respondent’s couns&ke TBMP § 405.04(c) (“If the party served is a
corporation..., the interrogatories must be answered by an officer [or] agent, who must furnish
whatever information is available to the pasgrved. [An] attorney’s answers...must contain
the information available to the partynged.”) (citing Fed. R. Civ. P. 33(b)3ee also Allstate
Ins. Co. v. Healthy Am. Inc., 9 USPQ2d 1663, 1665-66 & n.3 (TTAB B§"It is...clear that

whoever it is who answers the imegatories, the answers must include whatever information is
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available to the party.”; “[A]Jnswers to interrdgaes addressed to a corporation...must speak of
the composite knowledge of the party, whethemairany officer thereof has personal knowledge
of the facts.”).

As Petitioners stated in the December 14 Email, Respondent’s Responses to these
Interrogatories are “egregiousiynd woefully inadequate, incotepe, and improper, and clearly
fail to comply with Registrant’s obligatidie conduct appropriate diligence and provide
complete and responsive Interrogatory Respohg@sldstein Decl. Ex. G. Accordingly,
Respondent should be compelled to provide cotapisponses to thebgerrogatories.

Il. The Board Should Suspend Proceedingsral Reset Deadlines After Disposition of
the Motion

Pursuant to TBMP 88 510.03(a), 523.01 andCBR § 2.120(e)(2), “[w]hen a party files
a motion for an order to compel...the cagk be suspended by the Board with respect to all
matters not germane to the motion.” 37 CFR18Q(e)(2) (emphasis added). Petitioners also
request that, upon disposition of the motioe, Board reset the deadlines for discovery,
including expert disclose, and trial periodsSee 37 CFR 88 2.120(a)(2), 2.121(axin v.
Rampartsinc., 49 USPQ2d 1429 (TTAB 1998) (proceedings deemed suspended as of the filing
of the motion and relevant deadlines resBgcause of the persistedelays caused by
Respondent’s refusal properly to respond totidegrs’ Interrogatorieand Document Requests,
or to engage in good faith efforts to resolve igsues raised by Petitioners, discovery cannot
fairly be completed within the period estished by the current discovery schedule, which
provides for completion by February 29, 2012. Irtipalar, Petitioners have been unable to
prepare their expert disclosure, or to preparelepositions of indinduals identified by Cigar

King. Petitioners, therefore, request that aittfooming dates in the discovery and disclosure

11



schedule be extended so thatdimeovery period closes 120 dafter the determattion of this
motion, with the trial date schedule extended accordingly.
CONCLUSION
For the reasons stated hardretitioners’ Motion to Compeaind to Suspend Proceedings
should be granted.

Dated: New York, New York
January 5, 2012

Respectfullgubmitted,

RABINOWITZ, BOUDIN, STANDARD,
KRINSKY & LIEBERMAN, P.C.

By: /David B. Goldstein/
DAVID B. GOLDSTEIN
DANIEL S. REICH
45 Broadway, Suite 1700
New York, New York 10006-3791
(212) 254-1111
dgoldstein@rbskl.com
dreich@rbskl.com
Attorneys for Petitioners Corporacion Habanos,
SA. and Empresa Cubana del Tabaco
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CERTIFICATE OF SERVICE

The undersigned certifies that a true andect copy of the foregoing MOTION TO
COMPEL DISCOVERY AND TO SUSPEND PRMEDINGS was served on Respondent by
mailing via U.S. first-class mail, postageepaid, said copy on January 5, 2012, to:

FrankHerrera

H NEW MEDIA

1749 NE Miami Court, Loft 308

Miami, FL 33132

Address of Record for Attorney for Respondent Cigar King, Ltd.

Frank Herrera

H New Media

P.O. Box 273778

Boca Raton, FL 33427-3778

s/
Daniel S. Reich
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

CORPORACION HABANOQOS, S.A., and EMPRESA )
CUBANA DEL TABACO, d.b.a. CUBATABACO, )

Petitioners,
V. CancellatiolNo. 92053245

DECLARATION OF
DAVID B. GOLDSTEIN

CIGARKING, LTD.,

Respondent.

DAVID B. GOLDSTEIN, an attorney dulgdmitted to thgractice of law,
declares under penalty of perjury thiaé following is true and correct:

1. | am a member of Rabinowitz, BoudiStandard, Krinsky & Lieberman,
P.C., counsel for petitioners Corporacion Halsai®A. and Empresa Cubana Del Tabaco, d.b.a.
Cubatabaco (“Petitioners”), and a member of the bar of the State of New York.

2. | make this declaration in connectiwith Petitioners’ Motion To Compel
Discovery and To Suspend Proceedings, dated January 5, 2012, filed herewith.

3. Attached hereto as Exhibit A is a traed correct copy of Petitioners’ First
Request for Production of Documents and @birserved on September 16, 2011 (hereinafter
“Document Requests”).

4. Attached hereto as Exhibit B is a traled correct copy of Petitioners’ First
Set of Interrogatories to Registras¢rved on September 16, 2011 (hereinafter
“Interrogatories”).

5. Attached hereto as Exhibit C is adrand correct copy of “Registrant’s

Responses to Petitioners’ First Request for Documents,” dated November 9, 2011.



6. Attached hereto as Exhibit D éstrue and correct unsworn copy of
“Registrant’s Responses to Petitioners’ Firdt@dnterrogatories,” dated November 9, 2011.
Respondent has never served a sworn copy.

7. Petitioners, through their counselyvbanade good faith efforts through
correspondence with Cigar King, Ltd. (“Respontgrihrough its counsl Frank Herrera, to
resolve the issues presented iis thotion, but the parties have roiten able to reach agreement.

8. Attached here at as Exhibit E is adrand correct copy of an email dated
October 26, 2011 — five days after Respondeesponses to the Document Requests and
Interrogatories were due — in igh Respondent requested a “tweek extension of time (from
today) to respond” to Petitioner's Dament Requests and Interrogatories.

9. Attached hereto as Exhibit F is a trared correct copy of an email chain,
including two emails dated October 27, 201n October 27, 2011, Respondent’s counsel
stated in an email to me: “I asked you peday if you would mind giving us an additional 2
weeks (from yesterday to respond). Do you agré@f"that same day, | sent a response to
Respondent’s counsel by email agreeing to exRegpbondent’s time to respond to “two weeks
from [October 26], as you proposed.”

10.  Attached hereto as Exhibit G is ad¢rand correct copy of an email chain
containing emails dated November 15, 20INofember 14 Email”) and December 14, 2011
(“December 14 Email”). In the November 15 Email, | wrote to Respondent’s counsel stating, “I
have received your written responses to ouudwnt requests and interrogatories in the above-
referenced matter, but no responsive documé&hésid | requested thaespondent “produce all
responsive documents and thing®e received by our office” no later than November 30, 2011,

40 days after they were originally duenfghasis added). Hang heard nothing from



Respondent, on December 14, | sent another emBes$pondent’s counsel, requesting that
Respondent provide “full and comape production of the requested documents and things and
Interrogatory Responses by December 23,” arishgohat | had received “no response to
my...email of November 15, 2011” and “receiveddozuments or things.” In the December 14
Email, | also addressed open issues igd@adent’s document production and Interrogatory
Responses. | also stated tltspite Respondent’s failure to &y comply with the document
requests and interrogatories, “in an attempttmdamotion practice,” Petitioners were willing to
agree that Respondent would produce all respercuments and things and Interrogatory
Responses by December 23, 2011. In that enstétéd: “if we do not have full and complete
production of the requested documents and things and Interrogatory Responses by December 23,
and the other information requested by that dagewill proceed with a motion to compel.” |
also noted in the December 14 Email thatBbard has a standing Protective Order, which
Petitioners have agreed to in other matters Regkpondent’s counsel wigight modifications.
| attached to the December 14 BhaaProtective Order, which | exuted, and which is identical
to that agreed upon by Respondentsinsel in another matteraopt for the addition of an
“Attorneys-Eyes-Only” provision, as requestedRyspondent in its document response. In the
December 14 Email, | asked Respondent’s counsetd¢oute the Protective Order and either file
or return to me for filing. 1 also ifed Respondent’s counsel to send any proposed
modifications to the Protective Order.

11.  As of the date of this Declaration, Respondent has not provided any
response to my December 14 Email, nor haxeeéived any documents whatsoever or additional

interrogatory responses. Also as of the date of this Declaration, Respondent has not filed or sent



to me an executed copy of the Protective Order I sent on December 14, 2011, nor has
Respondent proffered an alternative Protective Order.

12.  As of the date of this Declaration, Respondent has not objected to
Petitioners’ call for production of documents at the offices of Petitioners’ counsel, as stated in
their Document Requests and the November 15 Email.

13.  Attached hereto as Exhibit H is a true and correct copy of a printout of a

web page from Respondent’s web site, at http://www.cigarking.com/habana-leon-by-pepin-

garcia/ (accessed on December 23, 2011), which states: “The name of this great cigar comes
from one of the more prominent teams in Cuban baseball history, the Habana Leones, who were
affectionately nicknamed the Rojos or reds by their fans.”

14,  Petitioners served their Initial Disclosures on September 14, 2011. To
date, Respondent has not served Initial Disclosures, and such disclosures have not been waived
in this matter,

Executed this 5th day of January, 2012 in New York, New York.

Aol —

David B. Goldstein
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

CORPORACION HABANOS, S.A., and EMPRESA )
CUBANA DEL TABACO, d.b.a. CUBATABACO, )

Petitioners, ))

V. )) Cancellation No. 92053245
CIGAR KING, LTD., ))

Registrant. )))

PETITIONER S’ FIRST REQUEST FOR PRODUCTION OF
DOCUMENTS AND THINGS

Pursuant to Rules 26 and 34 of the Federal Rules of Civil Procedure and Title 37 of the
Code of Federal Regulations Section 2.120, an®tldess of the Trademark Trial and Appeal
Board datedNovember 4, 2010 and August 11, 20RgtitionerCorporation Habanos, S.A. and
Empresa Cubana del Tabaco d.b.a. Cubatafi&atitioner¥) hereby requedhatRegistrant
Cigar King, Ltd. (*Cigar King' or “Registrant) respond to the written document requests and
produce all documents called for herein at the offices of Rabinowitz, Boudin, StandarllyKrins
& Lieberman, P.C., 45 Broadwa$uite1700, New York, NY 10006, within 30 days of the date
hereof. The responses to each of the following Requests for Production of Documdents a
Things are to be supplemented in accordance with Rule 26(e) of the Federal Rinals of

Procedure and Title 37 of the Code of Federal Regulations Section 2.120.

DEFEINITIONS
1. “Petitiones” means Corporation Habanos, SaAd Empresa Cubana del Tabaco
d.b.a. Cubatabaco.
2. “Registrantor “you” meansCigar King, its current and former affiliates,

subsidiaries, parents, predecessors and successors in interest, and each e$¢heianmul
1



former principals, partners, officers, directors, executives, employgaEssaattorneys and
licensees, and all other persons acting or purporting to act on its behalf.

3. The term “communication” means thrasmittal of information in the form of
facts, ideas, inquiries or otherwise.

4. The term “use” means “use” or “intended to be used.”

5. The term “document” is defined to be synonymous in meaning and equal in scope
to the usage of this term in Fed. R. Civ. P. 34(a), including, without limitation, electrorital,dig
or computerized data compilations, emails, voicemails, phone records, draftatibmssand
non4dentical copies.

6. The term “including” means “including, but not limited to;” the term
“concernng” means relating to, referring to, describing, evidencing, or constitutiegerms
“all” and “each” shall be construed as “all and each;” the connectives “and” and “or” shall b
construed either disjunctively or conjunctively as necessary to bring withgcope of the
Request all documents that might otherwise be construed to be outside of its scdpeuaed t
of the singular form of a word shall include the plural and vica versa.

7. The term “HAVANA SOUL” refers to the trademark HAVANA SOUL as eet
in trademark Registration No. 3,207,740 in the United States Patent and Trademark Offic
(“USPTO").

8. The term “HABANA LEON?” refers to the trademark HABANA LEON as set out
in trademark Registration No. 3, 207,741 in the USPTO

9. The terms “mark HAVANASQUL,” “mark HABANA LEON,” “HAVANA
SOUL mark” and "HABANA LEON mark” refer to the trademasikdHAVANA SOUL and

HABANA LEON as set forth above.



10.  The terns “HAVANA SOUL cigars” and‘HABANA LEON cigars” referto
cigarscurrently or formerly produced, sold, distributed or promdtg&Registrant bearing the
trademark HAVANA SOUL orHABANA LEON.

GENERAL INSTRUCTIONS

The following General Instructions apply to each of the document production requests
(hereinafter “Request(s)”) set forth herein:

1. In responding to the following Requests, you are required to furnish all
documents that are available to you, including documents in the possession, custodylonfcont
your current andormerattorneys, accountants, agents, advertising agencies, design firms,
employees, principals, representatives, or any other persons directly ectigcemployed or
connected with you or your attorneys, or anyone else subject to your control.

2. If any document requested is withheld because you claim that such document is
privileged, provide the information for such document required by Rule 26(b)(5) oédeedF
Rules of Civil Procedure and Title 37 of the Code of Federal Regulations Section 2.120.

3. If you object to any Request on grounds other than privilege, state the precise
grounds upon which your objection is based.

4, Each Request is to be answered separately and in order.

5. If any documents responsive to the following Requests have been lost, destroyed,
transferred voluntarily or involuntarily to others not subject to the contfeegfstrat, or
otherwise disposed of, or if any documents responsive to the following Requeskaieais not
available, furnish a list identifying each such document, and setting fortbllihwihg
information with respect to each document: its date, author(s), sender(s), aldjesst

recipient(s), and the subject matter of the document. In each instancea) éxplarcumstances



surrounding each disposition or why such document is unavailable, including, in the event of
such a disposition, the authorization therefor and the date thereof.

6. If a document is produced in redacted form, state with particularity the regison(s
was not produced in full, and describe generally those portions of the document that are not
being produced in a manner sufficient to identify the document for purposes of a motion to
compel discovery.

7. If production of any requested document is objected to on the ground that it is
burdensome and oppressive, identify: (i) the precise reason why production poseal a spe
burden; (ii) the approximate number of documents/pages that have been called fap;taed (i
location(s) of the document(s) that have been called for.

8. Pursuant to Rule 34(b) of the Federal Rules of Civil Procedure, the documents
produced shall be produced as they are kept in the ordinary course of business or shall be
organized and labeled to correspond to the specific paragraph(s) of this Request theyhich t
are responsive.

9. If, after providing the requested information, you obtain or become aware of any
further information or documents responsive to these Requests, you are required to produce to
Petitionerssuch additional information or documents as required by Fed R. Civ. P. 26(e).

REQUESTS FOR PRODUCTION

1. All documents concerninBegistrant adoption or selection of the mark
HAVANA SOUL and HABANA LEON for use in connection with cigars.

2. All documents concerning these,design, or development and creation of any
design, letteringtext,trade dresr packaging, used or considereddse byRegistranin

connection with the magkHAVANA SOUL or HABANA LEON.



3. All documents concerning the meaning‘ldabana” or “Havana,” includingsa
those termselate to cigars.

4, All documents concerning the meaning of “Havana SoufHabana Leot?

5. All documents concerninBegistrant applicationfor the markHAVANA SOUL
in the USPTQSerial Numbei78705672), including all documents prepared, reviewed, or
submitted in support of that trademark application and all documents concerning any subseque
communications wittthe USPTO regarding thegpplication for or registration dhe mark
HAVANA SOUL.

6. All documents concerning Registrant’s application for the mark HABANANE
in the USPTO (Serial Number 78705677), including all documents prepared, reviewed, or
submitted in gpport of that trademark application and all documents concerning any subsequent
communications with the USPTO regarding the application for or registratibie ofiark
HABANA LEON.

7. Documents sufficient to show Registrant’s use in commerce of thesmark
HAVANA SOUL and HABANA LEONfor “cigars” at thetime Registrant filed its applications
for the marks on September 1, 2005.

8. All documents concerning Registrant’'s amendmantts identificatiors of goods
for the mark HAVANA SOUL and HABANA LEONon or about September 25, 2006,
amending “@gars” to ‘Cigars made with Cuban seed tobacco,” including all documents
reviewed consideredor preparedy Registrant thateferred td‘Cuban seed” or “Cuban seed
tobacco”prior toamending its goods.

9. All documents concerning any investigation, study or analysis conducted by or on

behalf of Registrant on or before September 25, 26@&cerning its claisito the USPTO at that



time that the cigars sold under the n&aHAVANA SOUL or HABANA LEON are“made with
Cuban seed tatzco’

10.  All documents concerning any investigation, study or analysis conducted by or on
behalf ofRegistrant after amendment of the identificagioh goods on September 25, 2006
concerning its claimthat itsHAVANA SOUL and HABANA LEON cigars aré¢ madewith
Cuban seed tobacco.”

11.  All documents concerninBegistrant’s claimmthat Registrant'$1AVANA SOUL
and HABANA LEONCcigars are fhade withCuban seed tobacco,” including at the time
Registrant amended its goods on September 25, 2006.

12.  All documents cocerning what Registrant medwy the terms “Cuban seéd,
“Cuban seedobacco,” andhade withCuban seed tobacco” at the time it amended its
identificatiors of goods on or about September 25, 2006.

13.  All documents concerning “Cuban seed tobacco,” inclutheguse of that term in
relation to RegistrantBlAVANA SOUL or HABANA LEON cigars or in theUnited States
cigar industry.

14.  All documents concernintipe seeds that are used to gamytobaccoused in
Registrant HAVANA SOUL or HABANA LEON cigarsthat Registrant claims is grown from
“Cuban seed including all documents concerning the country of origithef seedsiow such
seeds were obtaineandhow and where Registrant or its suppliers or manufacturers obtain such
seeds

15.  All documents concerning whear if, the “Cuban seedsor the “Cuban seed”
progenitors of the seeds, used to grow@aymed“Cuban seed tobacco” usedRegistrant’s

HAVANA SOUL or HABANA LEON cigarscame from Cuba.



16.  All documents concerning how many generations the seeds usetthg
claimed “Cuban seed tobacco” usedRiegistrant SHAVANA SOUL or HABANA LEON
cigars are descended from the original seeds Registrant claims were tak€@ubram

17.  All documents, including marketing reports, business plans, and internal
memoranda, aerning Registrant’actual orintendedmarket, customers and users for
Registrant HAVANA SOUL or HABANA LEON cigars

18. Documents sufficient to show the channels of trade through videgistranhas
soldits HAVANA SOUL or HABANA LEON cigars including ebcuments sufficient to identify
the persons, including retail entities, to whigistrans HAVANA SOUL or HABANA
LEON cigarsare distributed, or through which such products are sold.

19. All documents concerninBegistrans or third parties’ marketing, pnootion or
advertisement dRegistrant'SHAVANA SOUL or HABANA LEON cigars including examples
or copies of each and every advertisement, display and item of promotional miaigtidlng
on the Internet, and any and all drafts of same, whether used or not.

20.  All documents concerning the Habana Leones baseball team, including all
documents concerning any claimed connection or association between Cigarr aimg ob
Cigar King's products, and the Habana Leones baseball team, and any refgré€mgar iKing
to the Habana Leones baseball team in its advertising, marketing or promotiynodfta
products.

21. Documents concerning the manufacture by or on beh&eggfstranof its
HAVANA SOUL or HABANA LEON cigars sufficient to identify alformer or current
manufactures andplaces of manufacturef any such cigars

22.  Documentssufficient to identify the characteristics, varietal, locatoid country



of origin, and region of origin within that country, of any tobacco used in RegistlAVANA
SOULor HABANA LEON cigars including whether any of the identified tobaccalamed to
be“Cuban seed tobacco,” and the basis for such claim.

23.  Documents sufficient to show the blend used in Registred#\éANA SOUL or
HABANA LEON cigarsby frontmark, vitola, size dype of cigar,jncluding the country and
region of origin of the binder, filler, and wrapper, and any changes to the blendjetiainiy
time, and the percentage of each type of tobacco used, including the percentage ok&adban
tobacco” used

24.  All documents concerning any product of Cuban orgd@imed to be used as an
ingredient or component &egistrans HAVANA SOUL or HABANA LEON cigars

25.  All documents concerning any alleged connection or assoclagivveen
Registrans HAVANA SOUL or HABANA LEON cigarsand Cuba or Havana, Cuba.

26. Documents sufficient to show the quantity gredlcentage dRegistrant’s
HAVANA SOUL and HABANA LEON cigarssold by or for Registrant kiye following
channels(a)retail store (b) internet and (¢ mail ordercatalog respectively, for the last five
years.

27.  All documents concerning consumers’ or potential consurperseived country
of origin of Registrans HAVANA SOUL or HABANA LEON cigars, any perceived
geographic association wikegistrans HAVANA SOUL or HABANA LEON cigars or any
association bgonsumers gpotential consumers betweBegistrans HAVANA SOUL or
HABANA LEON cigarsand Cuba or Havana, Cuba, or Petitioners, including any actual or
planned survey, study, test, market research, or analysis comgceanie.

28. Documents sufficient to disclos@ytobacco products th&egistranpurchases,



produces, distributes, or sells under mamksames that include the name of a geographic
location in addition to products under tHAVANA SOUL and HABANA LEON maiks.

29. One sample of each of Registramroducts that is packagedhas ever been
packagedising the marldAVANA SOUL, including one sample of each of gheckagingor
shipping materials, trade dreg=sxt, labelscigar bands, and boxes or containers.

30. One sample of each of Registrant’s products that is packaged or has ever been
packaged using the mark HABANA LEON, including one sample of each of the packaging
shipping materials, trade dress, text, labels, cigar bands, and boxes or containers

31. One saple of each cigar, by frontmark, vitola, size, or type produced, sold or
promoted by Registrant bearing the mark HAVAS®UL, and a copy of all trade dress or
packaging used in connection with each frontmark, vitola, size, or type of cigar.

32. One sample oéach cigar, by frontmark, vitola, size, or type produced, sold or
promoted by Registrant bearing the mark HABANA LEON, and a copy of d# tleess or
packaging used in connection with each frontmark, vitola, size, or type of cigar.

33. Samples of the “Cubaseed tobacco” that Registrant usegstHAVANA SOUL
Cigars, and samples of the “Cuban seed tolfabed Registrant uses in iKABANA LEON
cigars

34. Samples of théCuban seeds” that are used to grow the “Cuban seed tobacco”
that Registrant uses in its WANA SOUL cigars, and samples of theuban seeds” that are
used to grow the “Cuban seed tobacit@t Registrant uses in iSABANA LEON cigars.

35.  Allreviews, reports and mentions in any publication or media, including on the
Internet, or by any third parof Registrans HAVANA SOUL or HABANA LEON cigars

36.  All documents concerning Registrant’s Affirmative Defeakgenericness.



37.  All documents concerning Registrant’s Affirmative Defearademark
misuse/unclean hands.

38.  All documents concerningegistranits Affirmative Defensef laches including
all documents concerning any alleged prejudice to Registrant as a resyitatleged action or
inaction of Petitioners

39.  All documents concerning Registrant’s Affirmative Defeakestoppel.

40.  All documents cocerning Registrant’'s Affirmative Defensé “the Registratios
areConsistent wittUSPTORecords.”

41.  All documents concerninBegistrans deniak and other allegations set forth in
paragraphs 17, 19, 21-25, 31-32, 35, 38-45, 40f £qgistrants Answer.

Dated:New York, New York
Septembel 6, 2011

RABINOWITZ, BOUDIN, STANDARD,
KRINSKY & LIEBERMAN, P.C.

By: /David B. Goldstein/
DAVID B. GOLDSTEIN
DANIEL S. REICH
45 BroadwaySuite1700
New York, New York10006
(212) 254-1111
dgoldstein@rbskl.com
dreich@rbskl.com
Attorneys for Petitioners Corporacion Habanos,
SA. and Empresa Cubana del Tabaco
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CERTIFICATE OF SERVICE

The undersigned certifies that a true and correct copy of the foreg&nhy IONERS’

FIRST REQUEST FOR PRODUCTION OF DOCUMENTS AND THING&s served on

Registrantby mailing via U.S. firstclass mail, postagergpaid, said copy oseptemberl6,

2011, to:

Frank Herrera

H NEW MEDIA

1749 NE Miami Court, Suite 308
Miami, Florida 33132

Counsel for Cigar King, Ltd.

/Daniel S. Reich/
Daniel S. Reich
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EXHIBIT B



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

CORPORACION HABANOQOS, S.A., and EMPRESA
CUBANA DEL TABACO, d.b.a. CUBATABACO,

)
)
)
Petitioners, )
)
V. Cancellation No. 92053245
CIGAR KING, LTD.,

Registrant.

)
)
)
)
)
)

PETITIONERS'’ FIRST SET OF INTERROGATORIES TO REGISTRANT

Pursuant to Rules 26 and 33 of the Federal Rules of Civil Procedure and Title 37 of the
Code of Federal Regulatie Section 2.120, and the Order of the Trademark Trial and Appeal
Board datedNovember 4, 2010 and August 11, 20RgtitionersCorporation Habanos, S.A. and
Empresa Cubana del Tabaco d.b.a. CubatalfePetitiones’) hereby request th&egistrant
CigarKing, Ltd. (“Cigar King' or “Registrant) serve written answers, in accordance with the
definitions and instructions contained herein, upon Rabinowitz, Boudin, Standard, Krinsky &
Lieberman, P.C., 45 Broadwayuite1700, New York, NY 10006, within 30 dayf the date
hereof. The responses to each of the following Interrogatories are to bensepiad in
accordance with Rule 26(e) of the Federal Rules of Civil Procedure and TitleH&/@dde of

Federal Regulations Section 2.120.

DEFINITIONS
1. “Petitiorers” means Corporation Habanos, Said Empresa Cubana del Tabaco
d.b.a. Cubatabaco.
2. “Reqgistrantor “you” meansCigar King, its current and former affiliates,



subsidiaries, parents, predecessors and successors in interest, and each e$¢heianmul
former principals, partners, officers, directors, executives, employgassaattorneys and
licensees, and all other persons acting or purporting to act on its behalf.

3. The term “communication” means the transmittal of information in the form of
facts, ickas, inquiries or otherwise.

4. The term “use” means “use” tintended to be used.”

5. The term “document” is defined to be synonymous in meaning and equal in scope
to the usage of this term in Fed. R. Civ. P. 34(a), including, without limitation, electrorital,dig
or computerized data compilations, emails, voicemails, phone records, draftatibassand
non4dentical copies.

6. When referring to a person, to “identify” means to give, to the extent known, the
person’s full name, present or last known address, and when referring to a nasaral per
additionally, the present or last known place of employment.

7. When referring to documents, to “identify” means to give, to the extent known,
the (i) type of document; (ii) general subject matter; (iii) @dtdne document; and (iv) author(s),
addressee(s) and recipient(s).

8. The term “including” means “including, but not limited to;” the term
“concerning” means relating to, referring to, describing, evidencing, or tdirgjj the terms
“all” and “each” shall be construed as “all and each;” the connectives “and” and “or” shall b
construed either disjunctively or conjunctively as necessary to bring withgcope of the
Request all documents that might otherwise be construed to be outside of its sctipeuaed
of the singular form of a word shall include the plural and vica versa.

9. The term “HAVANA SOUL” refers to the trademark HAVANA SOUL as set out
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in trademark Registration No. 3,207,740 in the United States Patent and Trademark Offic
(“USPTO").

10. The erm “HABANA LEON?" refers to the trademark HABANA LEON as set out
in trademark Registration No. 3, 207,741 in the USPTO.

11. The terms “mark HAVANA SOUL,” “markHABANA LEON,” “HAVANA
SOUL mark,” and “HABANA LEON markrefer to the trademarks HAVANA SOUL and
HABANA LEON as set forth above.

12.  The terns “HAVANA SOUL cigars”and ‘HABANA LEON cigars” refer to
cigarscurrently or formerly produced, sold, distributed or promdtgdRegistrant bearing the
trademark HAVANA SOUL or HABANA LEON.

GENERAL INSTRUCTIONS

The Pllowing General Instructions apply to each of the Interrogatoridssetherein:

1. Each Interrogatory is to be answered separately and in order.

2. These Interrogatories are continuing in character so as to require amther
supplemental production if additional responsive information is obtained betweenetad tim
initial response and the close of briefing, &w®histranis reminded of the duty to supplement
and/or correct any disclosures or responses as required by Rule 26éJetleral Rules of
Civil Procedure and Title 37 of the Code of Federal Regulations Section 2.120.

3. If an Interrogatory cannot be answered in full after exercising due dikgen
secure the necessary information to do so, please so state and answer tigatotgtmthe
extent possible, specifying and stating whatever information or knowledge efyesvailable
concerning the unanswered portion of said interrogatory.

4, If an Interrogatory is objected to, the reason for the objection must be sttted wi

3



specificity in lieu of an answer. If any part of an Interrogatory is objected to, any
unobjectionable portion must be answered.

5. If you contend that any requested information is subject to any privilege (such as
attorney/client) or protection (such as attorney work-product) and you intenctbsassh
privilege or protection, provide the information required by Rule 26(b)(5) of the &dides of
Civil Procedure and Title 37 of the Code of Federal Regulations Section 2.120, inclutieg (i)
general subject matter of the information you claim to be privileged or prdi€g) the nature
of the privilege or protection being claimed; and (iii) the date, author and re@pimy
allegedly privileged or protected communications or documents.

INTERROGATORIES

1. Identify eat person who prepared or assisted in the preparation of any response
to these Interrogatorieand identify which Interrogatories each person participated in preparing
or answering.

2. Identify each person who provided or collected documents or things in response
to Petitiones’ First Request for Production of Documents and Things, tatel the
responsibilities of each person.

3. Identify each person with information concernReggistrans adoption or
selection of, or any application or registration proaegsiatthe USPTO for, the mark
HAVANA SOUL used in connection witRegistrant’'scigars,andstate the reasons for adopting
or selecting the mark.

4. Identify each person with information concerning Registrant’s adoption or

selection of, or any application or registration proceedings at the USPT®efonatrk



HABANA LEON used in connection with Registrant’s cigars, and stéateparticularitythe
reasons for adopting or selecting the mark.

5. Identify each person with information concerning any communicatietveelen
Registrant and the USPTéancerning the HAVANASOUL or HABANA LEON marks, and
state with particularity the contents of such communications.

6. Identify ezh person with knowledge of any investigation, study, or analysis
conducted by or on behalf of Registrant on or before September 250208y its claim to
the USPTO thaRegistrant's HAVANA SOUL and HABANA LEON cigargre“made with
Cuban seed tobacco.”

7. Identify ezh person with knowledge of any investigation, study, or analysis
conducted ¥ or on behalf oRegistrantafter September 25, 20G6 verify its claim to the
USPTO that Registrant’'s HAVANA SOUL and HABANA LEON cigane“made withCuban
seed tobaccd

8. State with particularity what Registrant meby the terms “Cuban seed” or
“Cuban seed tobacco” as used in its application and registration with the USPTO, when it
amended it identificatiaof gooddor the HAVANA SOUL and HAVANA LEON mark®n
September 25, 20G6om “Cigars” to “Cigarsmade withCuban seed tobacco.”

9. State whether Registrant uses “Cuban seed tobacds’"HAVANA SOUL or
HABANA LEON cigars, and identify each person with information concerningkmyed
“Cuban seed tobacco” used in those cigars.

10.  If Registrant claims that it uses “Cuban seed tobacci$ IHAVANA SOUL or
HABANA LEON cigars, then identify the person(s) from whom the “Cuban seed tobacco” is
obtained and the persons who obtain and/or obtained the tobacco on behalf of Registrant, and
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state with particularity the country(ies) of origin of that “Cubaedstobaccd the location in
each country where that tobacco was grown, and the varietal of that tobacco.

11. If Registrant claims that it uses “Cuban seed tobacci$ IHAVANA SOUL or
HABANA LEON cigars, then identify the country of origin of the actual tobacco seeds used to
grow that tobacco, argtate how many generations the “Cuban seed tobacco” is descended from
the original seeds claimed to be taken from Culleen those originadeeds came from Cuba
where in Cuba the tobacco was grown from Whie original seeds were takemdwhere the
preceding generations of tobacco were grown, and by whom.

12. Identify each variety, frontmark, vitolgjze,or type ofRegistrant's HAVANA
SOUL and HABANA LEON(cigars.

13.  For each item identified in responsdrtterrogatory12:

a) describewith particularitythe blend used, including the binder, filler, and
wrapper, including the country and region of origin of same;

b) state the percentage of “Cuban seed tobacco” used in that blend,;

c) identify the place of manufacture

d) identify all countries in whichlthe tobacco is grown, including in what region of
that country the tobacco ggown and

e) identify the suppliersf anytobaccoor tobacco seedssed and all persons with
whom Registrant has consulted, negotiated or contracted to supply tobacco or
tobacco seedsr to manufacture HAVANASOUL or HABANA LEON cigars.

14. Identify each person with information concerning any design, development, or
creation of the design, letteringxt, packaging arade dress used Registranin connection
with the mark HAVANA SOUL or HABANA LEON.
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15. Identify each person with information concernangy advertising, promaotion,
marketing strategy, consumer preferences, and sales solicitatRegistranof the marls
HAVANA SOULor HABANA LEON.

16. Identify each person with knowledge of any actual or planned survey, study, test,
market research, or analysis concerning the perceived country of originisfr&®s
HAVANA SOUL or HABANA LEON cigars, any perceived geographic association with
Registrant’'s HA/ANA SOUL or HABANA LEON cigars or any association by consumers
potential consumers between Registral®s/ ANA SOUL or HABANA LEON cigarsand
Cuba or Havana, Cubar Petitioners

17. Identify each person with knowledge of the facts concerRiegjstrant
Affirmative Defenseof genericness

18. Identify each person with knowledge of the facts concerRiegjstrant’s
Affirmative Defenseof trademark misusehclean hands.

19. Identify each person with knowledge of the facts concerRiegjstrant’s
Affirmative Defenseof laches, and state with particularity all such facts

20. Identify each person with knowledge of the facts concerRimgjstrant’s

Affirmative Defenseof estoppeland state with particularity all such facts



Dated:New York, New York
Septembel 6, 2011

RABINOWITZ, BOUDIN, STANDARD,
KRINSKY & LIEBERMAN, P.C.

By: /David B. Goldstein/
DAVID B. GOLDSTEIN
DANIEL S. REICH
45 Broadway, Suite 1700
New York, New York 10006
(212) 254-1111
dgoldstein@rbskl.com
dreich@rbskl.com
Attorneys for Petitioners Cor poracion Habanos,
SA. and Empresa Cubana del Tabaco

CERTIFICATE OF SERVICE

The undersigned certifies that a true and correct copy of the foregoing RRHRS’
FIRST SET OF INTERROGATORIES TO REGISTRANT was served on Registramiailing
via U.S. firstelass mail, postage prepaid, said copy on Septehfhex011, to:

Frank Herrera

H NEW MEDIA

1749 NE Miami Court, Suite 308
Miami, Florida 33132

Counsel for Cigar King, Ltd.

/Daniel S. Reich/
Daniel S. Reich
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EXHIBIT C



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Trademark Registration Nos. 3,207,740; 3,207,741
Registered: February 13, 2007
Marks: HAVANA SOUL; HAVANA LEON

CORPORACION HABANOS, S.A., and
EMPRESA CUBANA DEL TABACO,
d/b/a CUBATABACO,

Petitioners,

V.

CIGAR KING, LTD.,
Registrant.

Cancellation No.: 92053245

N N S et i s et it it st

1.-

REGISTRANT’S RESPONSES TO
PETITIONERS FIRST REQUEST FOR D MENT

7. Documents thought to be responsive will be produced.

8. None.

9.-12. None.

13. Documents thought to be responsive will be produced as it relates to “..in the
United States cigar industry.” None as to the request for such documents
“including the use of that term in relation to Registrant's HAVANA SOUL or
HABANA LEON cigars.”

14.-16. None. Registrant’s manufacturers are in a better position to produce such

documents.

17.-19. Documents thought to be responsive will be produced.

20. None.

21. Documents thought to be responsive will be produced.

22.- 24. None. Registrant’s manufacturers are in a better position to produce such

documents.

25. None.

26. Documents thought to be responsive will be produced as “Attorneys-Eyes-Only”

under a Stipulated Protective Order.

27. None.

28. The request presumes facts not in evidence. Should Petitioners restate this request,

Registrant will revisit whether it has any responsive documents.

29. - 33. Documents and things thought to be responsive will be produced.

34. None. Registrant’s manufacturers are in a better position to produce such things.

35. - 41. Documents thought to be responsive will be produced.



Dated: November 9, 2011

/s/Erank Herrg

ANK RERA

H New Media

PO Box 273778

Boca Raton, Florida 33427
T: (305) 965-5148

F: ((480) 247-5698

fherrera@hnewmedia.com
Attorney for Registrant

CERTIFICATE OF SERVICE

The undersigned certifies that a true and correct copy of the foregoing was
served on Petitioners by mailing, postage prepaid, said copy on November 9, 2011 via
US Mail requested, to the counsel of record, namely:

DAVID GOLDSTEIN
RABINOWITZ, BOUDIN, STANDARD,
KRINSKY Y LIEBERMAN, P.C.
45 Broadway, Suite 1700
New York, New York 10006-1901
(212) 254-1111

Idstein@rbskl.co

éffera ~——
HERRERA

/s/Frank
FRA



EXHIBIT D



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Trademark Registration Nos. 3,207,740; 3,207,741
Registered: February 13, 2007
Marks: HAVANA SOUL; HAVANA LEON

CORPORACION HABANOS, S.A., and
EMPRESA CUBANA DEL TABACO,
d/b/a CUBATABACO,

Petitioners,

V.

CIGAR KING, LTD.,
Registrant.

Cancellation No.: 92053245

© o N

10.

11.

REGISTRANT’'S RESPONSES TO
PETITIONERS FIRST SET OF INTERROGATORIES

Registrant’s principal Mitchell Hirsh, his employee Joshua Yanow, and Registrant’s
counsel Frank Herrera.

Joshua Yanow, Vice President. His responsibilities include: purchasing,
webmaster, marketing, and related duties.

Mitchell Hirsh and his attorney at the time: Edward J. Chalfie, Esq.

See response to No. 3 above.

Attorney of record at the time of filing Edward J. Chalfie, Esq. and Registrant’s
principal Michell Hirsh.

None as to “investigation, study, or analysis.” It is common knowledge in the cigar
industry that many of the tobacco plants grown in Nicaragua, Honduras, and the
Dominican Republic are grown from seeds that originate from Cuba.

See response to No. 6 above.

See response to No. 6 above.

Registrant has been told by the manufacturers of its cigars that the tobacco used
in those cigars is grown from Cuban seed. Registrant has in good faith relied upon
these representations since it is common knowledge that many tobacco plants
grown in Nicaragua, Honduras, and the Dominican Republic are grown from seeds
that originate from Cuba.

See response to Nos. 6, 12 and 13. Namely, Registrant’s cigars are made by
others in Nicaragua and Miami from Nicaraguan tobacco. The manufacturers
have represented to Registrant that the cigars are made from tobacco grown from
Cuban seeds. Detailed information about those tobacco plants grown from Cuban
seeds is available from those manufacturers.

See response to Nos. 6, 12 and 13. Namely, Registrant’s cigars are made by
others in Nicaragua and Miami from Nicaraguan tobacco. The manufacturers



have represented to Registrant that the cigars are made from tobacco grown from
Cuban seeds. Detailed information about those tobacco plants grown from Cuban
seeds is available from those manufacturers.

12. and 13. see below:

HABANA LEON - MADE BY PEPIN GARCIA/EL REY DE LOS HABANOS IN MIAMI,
FL AND LATER BY PEPIN GARCIA/MY FATHER CIGARS IN NICARAGUA.

The blend is comprised of all Nicaraguan tobacco. Pepin Garcia of El Rey de los
Habanos/My Father cigars has not disclosed to the Registrant the exact blend of
tobacco or what regions the tobaccos were grown in. He only stated Nicaraguan grown
tobacco to Registrant.

The sizes produced in HABANA LEON cigars:

Corona (5.5x44)

Robusto (5x50)

El Mundo (5.5x52)

Toro (6x50)

Torpedo (5.5x52)
Churchill (7x48)

A (9.25x48)

LTD Edition 2005 (6.5x60)
LTD Edition 2006 (6x52)

HAVANA SOUL - MADE BY PEPIN GARCIA/EL REY DE LOS HABANOS IN MIAMI, FL.

The blend is comprised of all Nicaraguan tobacco. Pepin Garcia of Ei Rey de los
Habanos would has not disclosed to the Registrant the exact blend of tobacco or what
regions the tobaccos were grown in. He only stated Nicaraguan grown tobacco to
Registrant.

The sizes produced in HAVANA SOUL cigars are:

Corona (5x42)

Corona Gorda (6x46)
Robusto (5x50)

Toro (6x50)

El Mundo (5.5x52)
Churchill (7x50)

Torpedo (6x52)

A (9.25x48)

LTD Edition 2005 (6.5x60)
LTD Edition 2006 (6x52)
Solomone Perfecto (7x58)
Diadema Perfecto (9x58)



No. 5 (5.5x54)
No. 6 (6x60)
No. 7 (7x60)

HAVANA SOUL LIMITED EDITION 2010 - MADE BY ROCKY PATEL IN NICARAGUA
(believed to be tobacco grown by the Plascencia family).

Wrapper: Connecticut Broadleaf
Binder: Nicaraguan

Filler: Nicaraguan

Toro (6x52)

14.
15.
16.
17.

18.

Mitchell Hirsh, President of Registrant. Joshua Yanow, Vice President.

See No. 14 above.

None. OBJECTION: It is Petitioners’ burden to prove this element of the claim.

United States Patent and Trademark Office’s records contains a multitude of
trademark registrations/applications wherein the applicant was required to disclaim
“HAVANA”, “HABANOS”, or “HABANO.” Witnesses may include:
Registrant.,Petitioners, members of the cigar industry media (print and digital)
residing in the United States and elsewhere, Susan C. Hayash, Trademark Senior
Attorney, Law Office 107, United States Patent and Trademark Office, David C.
Reihner, Examining Attorney, Law Office 111, United States Patent and Trademark
Office, and Christopher J. Klattell, Esq. (counsel or former counsel with the law firm
of Rabinowitz, Boudin, Standard, Krinsky & Lieberman, P.C.

Each person or persons employed by entities that have been involved in litigation

against Petitioners would have knowledge of Petitioners’ trademark misuse/

unclean hands. Namely, each of these persons would have knowledge of

Petitioners’ legal actions in pursing claims against all uses of “HAVANA”,

“HABANO”, “HABANOS,” or other terms. Namely, the following persons or

companies would have such knowledge:

« Benjamin Gomez of Inter-America cigar company.

TTAB Proceeding No. 92051642

- Juan Rodriguez

TTAB Proceeding No. 92052146

« Xikar, Inc.

TTAB Proceeding No. 91186534

« Alex Goldman

TTAB Proceeding No. 92053597

- Henry J. Slaugher

Serial No. 85087592



+ G&R Brands, Inc.
Serial No. 77417467

- Havana International, Inc. d/b/a Havana

TTAB Proceeding No. 92052877

« Thompson & Co. of Tampa, Inc.
TTAB Proceeding No. 92052502

« Thompson & Co. of Tampa, Inc.
TTAB Proceeding No. 92051333

- Reinaldo Estobar
TTAB Proceeding No. 92052053

- Levy Cafe, Inc.
TTAB Proceeding No. 92051869

« Finck Cigar Company
TTAB Proceeding No. 92051542

. Santa Clara, Inc.
Serial No. 77599183

- Santa Clara, Inc.
Serial No. 77976362

« Santa Clara, Inc.
Serial No. 77976373

« Jonathan Drew, Inc.
TTAB Proceeding No. 92050354

- David Garofalo
TTAB Proceeding No. 91186535

« Danli Tobacco Shop, Inc.
TTAB Proceeding No. 91186233

« Lazaro Tejera Rodriguez
TTAB Proceeding No. 91186003

- Cultivated Cigars, Inc.
Serial No. 77159903

« McCracken Investments, Inc.



Serial No. 77279585

« Mike’s Cigars Distributors, Inc.
Serial No. 77174231

+ Acapa International, LTD.
TTAB Proceeding No. 91184657

- Havana Joe’s Restaurant Concepts, LLC.
TTAB Proceeding No. 91184516

- Hemingway Cigars, Inc.
TTAB Proceeding No. 91183432

- Grand Havana Enterprises, Inc.
TTAB Proceeding No. 91180595

« La Vega Special Cigars Corp.
TTAB Proceeding No. 91179320

- Pedro Martinez-Fraga
Serial No. 78844258

« Superior Cigars USA, Inc.
TTAB Proceeding No. 91170189

« Anncas, Inc.
TTAB Proceeding No. 91165519

« Cubacaney Enterprises
Serial No. 76523647

- Reel Smokers Cigar Distributors
TTAB Proceeding No. 91158932

- Havana Cuba Cigar Company
Serial No. 76424613

- Havana Cuba Cigar Company
Serial No. 76423643

« Consolidated Cigar Corporation
TTAB Proceeding No. 91104731

- Don Rivera, Inc.
TTAB Proceeding No. 91152898



- Guantanamera Cigars, Inc.
TTAB Proceeding No. 91152248

- Seissil D/B/A JM Tobacco Company
TTAB Proceeding No. 91105102

19. See response to No. 18 above. Additionally, representatives of Petitioners would

have such knowledge.

20. See response to No. 18 above. Additionally, representatives of Petitioners would

have such knowledge.

Dated: Nov er 011
/Sﬁ

sfFrank Heffera—"

FRANK HERRERA

H New Media

PO Box 273778

Boca Raton, Florida 33427

T: (305) 965-5148

F: ((480) 247-5698

fherrera@hnewmedia.com

Attorney for Registrant

CERTIFICATE OF SERVICE

The undersigned certifies that a true and correct copy of the foregoing was
served on Petitioners by mailing, postage prepaid, said copy on November 9, 2011 via
US Mail requested, to the counsel of record, namely:

DAVID GOLDSTEIN

RABINOWITZ, BOUDIN, STANDARD,

KRINSKY Y LIEBERMAN, P.C.

45 Broadway, Suite 1700

New York, New York 10006-1901

(212) 254-1111
Idstein@rbskl.com

i
e

/s/Frank Herrera
FRANK HERRERA



As to Responses

Under penalties of perjury, I declare that I have read he foregoing Answers to

Interrogatories and that the facts stated in are true.

By
STATE OF )
COUNTY OF )
Sworn and subscribed to me this day of 2011, by
who is known to me or who produced identification of
Notary Public (Signature)
Name of Notary (Printed)
My Commission expires
(seal)



EXHIBIT E



David Goldstein

From: Frank Herrera [fherrera@hnewmedia.com]
Sent: Wednesday, October 26, 2011 12:18 PM
To: David Goldstein

Cc: Frank Herrera

Subject: Corp. Habanos v. Cigar King

David:

I just discovered some discovery that you propounded last month. It appears that Petitioner's Request for
Production of Documents and Things and Petitioners First Set of Interrogatories were due about a week ago. It
appears that this fell through the cracks with my recent office move.

Can we agree to a two week extension of time (from today) to respond?

Thanks

Frank Herrera

H New Media

IP & Internet Law

P.O. Box 273778

Boca Raton, Florida 33427-3778
305.965.5148
fherrera@hnewmedia.com

hnewmedia.com



EXHIBIT F



David Goldstein

From: David Goldstein

Sent: Thursday, October 27, 2011 10:37 AM
To: 'Frank Herrera'

Subject: RE: Habana Leon/Havana Soul

Yes, two weeks from yesterday, as you proposed. Not sure what your confusion is.

David B. Goldstein

Rabinowitz, Boudin, Standard, Krinsky, & Lieberman, P.C.
45 Broadway, Suite 1700

New York, NY 10006-3791

212-254-1111 x103

(F)212-674-4614

www.rbskl.com

From: Frank Herrera [mailto:fherrera@hnewmedia.com]
Sent: Thursday, October 27, 2011 10:06 AM

To: David Goldstein

Cc: Frank Herrera

Subject: Re: Habana Leon/Havana Soul

I agree. But, I'm a bit confused. You served some discovery on Cigar King. I asked you yesterday if you would
mind giving us an additional 2 weeks (from yesterday to respond). Do you agree?

On Sep 2, 2011, at 12:09 PM, David Goldstein wrote:

Frank: The Board did not reset a date for a discovery conference in its latest order, and therefore, | am assuming we
have no obligation to hold one. However, | am happy to do that, if you want or if you think necessary. Our current
intent, in addition to initial disclosures, is to serve a set of document and interrogatory requests, and take the deposition
of the principal(s) of Cigar King, and perhaps others identified by Respondent as having material information. Do you
have anything in particular to discuss or review regarding discovery, including any proposals to resolve this matter?

Enjoy your holiday weekend.

David B. Goldstein

Rabinowitz, Boudin, Standard, Krinsky, & Lieberman, P.C.
45 Broadway, Suite 1700

New York, NY 10006-3791

212-254-1111 x103

(F)212-674-4614

www.rbskl.com



EXHIBIT G



David Goldstein

From: David Goldstein

Sent: Wednesday, December 14, 2011 7:33 PM
To: 'Frank Herrera'

Subject: Habana Leon/Havana Soul Discovery Dispute
Attachments: HAVANA LEON Protective Order.doc

Frank:

I have had no response to my below email of November 15, 2011, concerning your failure to produce requested
documents and things in the above-referenced matter, and | have received no documents or things. As set forth below,
production was due no later than October 21, 2011. |then agreed, at your request, to extend the deadline to November
9. As a further courtesy, and in an effort to avoid motion practice, | proposed an agreement in which you would
produce the responsive documents and things no later than November 30, 2011. You never responded, and never
produced any documents or things. Thus, the original agreement to extend to November 9 stands. In light of your non-
response and refusal to produce documents and things, we have no choice but to move to compel production with
respect to Document Requests 1-7, 13, 17-19, 21, 29-33, 35-41, if we do not receive the requested documents no later
than December 23, 2011.

With respect to Request No. 26, as you know, there is a standing Board Protective Order, which we have agreed to in
other matters with you with slight modifications. There is no good faith basis for your refusal to produce documents
responsive to this Request for over a month, and also to refuse to propose a Protective Order. | attach here a Protective
Order, identical to that agreed upon by you in the HAVANA SUNRISE matter, except that | have added an “Attorneys-
Eyes-Only” provision in para. 1 and 3, which | have executed. Please execute and either file or return immediately for
my filing, and then immediately produce the requested documents. Upon failure to do so, we will move to compel
production. If you have proposed modifications, please send those proposals to me immediately. | add that nothing in
this proposed Protective Order is a concession that the documents called for in this Request would support an
“Attorneys-Eyes-Only” designation.

As to Document Request Nos. 14-16, 22-24, and 34, you state ambiguously both that you have no documents, and that
“Registrant’s manufacturers are in a better position to produce such” things or documents. Whether manufacturers are
in a “better position” is irrelevant, as Registrant must produce whatever responsive documents or things it has in its
possession, custody or control. Moreover, it seems highly unlikely that Registrant has no documents responsive to
Request Nos. 22-23. Thus, in order to avoid motion practice, please clarify whether in fact Registrant has no documents
or things responsive to Request Nos. 14-16, 22-24, and 34, regardless of whether manufacturers are in a “better
position” to produce. Failure to do so will result in a motion to compel.

As to Request No. 20, there is no good faith basis to claim that there are no responsive documents, and your assertion
raises serious questions about Registrant’s compliance with its discovery obligations. Please produce all responsive
documents, which plainly exist, or we will move to compel.

As to the Interrogatories, your responses to Nos. 8-13 are egregiously and woefully inadequate, incomplete, and
improper, and clearly fail to comply with Registrant’s obligation to conduct appropriate diligence and provide complete
and responsive Interrogatory Responses. We reserve our right to move to compel or to object to any other evidence
provided by Registrant or any of its employees, agents or representatives concerning these Interrogatories.

Again, if we do not have full and complete production of the requested documents and things and Interrogatory
Responses by December 23, and the other information requested by that date, we will proceed with a motion to
compel.



David B. Goldstein

Rabinowitz, Boudin, Standard, Krinsky, & Lieberman, P.C.
45 Broadway, Suite 1700

New York, NY 10006-3791

212-254-1111 x103

(F)212-674-4614

www.rbskl.com

From: David Goldstein

Sent: Tuesday, November 15, 2011 5:42 PM
To: 'Frank Herrera'

Subject: Habana Leon/Havana Soul

Frank:

| have received your written responses to our document requests and interrogatories in the above-referenced matter,
but no responsive documents. Our document requests called for the production of all responsive documents and things
at our office no later than October 21, 2011. On October 26, you made a post-hoc request to extend the time to comply
with the document requests and interrogatories from October 21 until November 9. | granted you the courtesy of an
extension until that date. Nevertheless, you have failed to comply with the agreement, made at your request, by failing
to produce any responsive documents or things, merely stating that responsive documents and things “will be
produced,” without indicating a date for such production. 1am not interested in going around endless circles with you
on production. As a further generous courtesy, and in an attempt to avoid motion practice, | am willing to agree that
you will produce all responsive documents and things to be received by our office no later than November 30 (40 days
after they were due), and 15 days from today.

Please let me know if you are in agreement.

Any issues | may have with your document production, responses to document requests, or interrogatory responses are
reserved until | receive and review your production of documents and things.

David B. Goldstein

Rabinowitz, Boudin, Standard, Krinsky, & Lieberman, P.C.
45 Broadway, Suite 1700

New York, NY 10006-3791

212-254-1111 x103

(F)212-674-4614

www.rbskl.com



EXHIBIT H



Habana Leon by Pepin Garcia cigars at discount price from Cigar King - Your No. 1 Sour...

My Account

Order Status

Wish Lists  Gift Certificates  View Cart  Sign in or Create an account

Cligar King
Established 1960

1-800-669-7167

Advanced Search | Search Tips

Home ONSALE Location & Bvents Video WATCHES Shaving & Skin Care ContactUs RSS Syndication
. Home BUY CIGARS Cigars by Brand Habana Leon by Pepin Garcia
Categories
i i - Featured It
BUY CIGARS Habana Leon by Pepin Garcia Sortby Featured tems
BUY CIGAR The Habana Leon Cigars are made in Littie Havana Miami, FL by Pepin Garcia. The name of this great cigar
ACCESSORIES comes from one of the more prominent teams in Cuban baseball history, the Habana Leones, who were
BUY CIGAR CUTTERS affectionately nicknamed the Rojos or reds by their fans. Habana Leon uses a very stong and full bodied blend of

BUY CIGAR LIGHTERS
WATCHES & More

Shop by Price

$0.00 - $120.00

$120.00 - $203.00
$203.00 - $285.00
$285.00 - $368.00
$368.00 - $450.00

Popular Brands

Punch

Arturo Fuente

La Gloria Cubana
Acid by Drew Estate
Padron

€l Credito Bundles
Macanudo

Partagas

Hoyo de Monterey
Perdomo Habano

See all brands

Authorize.Net

Credit Card
Processing

mhtml:file://G:\890. HABANOS\Habana Leon.Havana Soul\Habana Leon by Pepin Garci...

70% ligero tobaccos for the filler which is wrapped in a Nicaraguan grown binder. It is topped off by a Nicaragun
grown redish-brown Corojo Wrapper from a 2000 crop. A Red and Gold fabel top off this complex, full bodied
masterpiece made by Pepin Garcia. The Haban Leon is truly King of the Jungle!

Habana Leon A (9.25x48 / 6 Pack) §90.00 o

The Habana Leon A is 9.25x48 and his made in Little Havana Miami, FL by Pepin Garcia.
The name of this great cigar comes from one of the more prominent teams in Cuban
baseball history, the Habana Leones, who were...

Habana Leon A (9.25x48 / Box 25) $449.95 O

The Habana Leon A is 9.25x48 and his made in Little Havana Miami, FL by Pepin Garcia.
The name of this great cigar comes from one of the more prominent teams in Cuban
baseball history, the Habana Leones, who were...

Habana Leon Corona (5.56x44 / 6 Pack) $38.00 o

The Habana Leon Corona is 5.5x44 and his made in Little Havana Miami, FL by Pepin
Garcia. The name of this great cigar comes from one of the more prominent teams in
Cuban baseball history, the Habana Leones, who were...

Habana Leon Corona {5.5x44 / Bundle zsj $189.95 0

The Habana Leon Corona is 5.5x44 and his made in Little Havana Miami, FL by Pepin
Garcia. The name of this great cigar comes from one of the more prominent teams in
Cuban baseball history, the Habana Leones, who were...

Habana Leon Robusto {5x50 / 5 Pack)
The Habana Leon Robusto is 5x50 and his made in Little Havana Miami, FL by Pepin

Garcia. The name of this great cigar comes from one of the more prominent teams in
Cuban baseball history, the Habana Leones, who were. ..

$38.00 0

Habana Leon Robusto (5x50 / Bundie 25) $189.95 0

0 The Habana Leon Robusto is 5x50 and his made in Little Havana Miami, FL by Pepin
B Garcia. The name of this great cigar comes from one of the more prominent teams in
“ Cuban baseball history, the Habana Leones, who were...

Habana Leon Torpedo (5.6x52/ 5 Pack)

Page 1 of 2

JOIN OUR
EMAIL LIST

Your First Name:

Your Email Address:
SUBSCRIBE ME

New Products
Habana Leon Torpedo

{5.5x52 1 5 Pack)
$40.00

Add To Cart
Habana Leon Robusto

{5x50 / 5 Pack)
$38.00

Add To Cart
Habana Leon Corona

{5.5x44 1 5 Pack)
$38.00

Add To Cart
Habana Leon A (9.25x48 /5§

Pack)
$90.00

Add To Cart

Habana Leon Torpedo
{5.5x52 / Bundle 25)

$199.95

Add To Cart

12/23/2011



Habana Leon by Pepin Garcia cigars at discount price from Cigar King - Your No. 1 Sour... Page 2 of 2

$40.00 O
The Habana Leon Torpedo is 5.5x52 and his made in Little Havana Miami,
FL by Pepin Garcia. The name of this great cigar comes from one of the more prominent
teams in Cuban baseball history, the Habana Leones, who were...

Habana Leon Torpedo (5.56x52 / Bundle 25) $199.95 O

(SRS

& The Habana Leon Torpedo is 5.5x52 and his made in Little Havana Miami, FL by Pepin
Garcia. The name of this great cigar comes from one of the more prominent teams in
Cuban baseball history, the Habana Leones, who were...

All prices are in USD. Copyright 2011 Cigarking.com. Sitemap |

Terms and ConditionsPrivacy PollcyShipping & Returns

PLEASE VISIT OUR SISTER PEE/{SE V]$IT OUR SISTER
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N SCOTTSDALE <oy

- [TIMELESS TIMEPIECES) -
Spociatizing in todays Bottest You premist source for Luxury Shavin;
P! £ i
buutlgue watch brands siTelproducts, Skincare and Anti-Aging needs

Credit Card SITE!
Processing
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	H Soul_H Leon_First Doc Requests.Final.pdf
	IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
	PETITIONERS’ FIRST REQUEST FOR PRODUCTION OF
	DOCUMENTS AND THINGS
	DEFINITIONS

	1. “Petitioners” means Corporation Habanos, S.A. and Empresa Cubana del Tabaco d.b.a. Cubatabaco.
	2. “Registrant” or “you” means Cigar King, its current and former affiliates, subsidiaries, parents, predecessors and successors in interest, and each of their present and former principals, partners, officers, directors, executives, employees, agents, att
	3. The term “communication” means the transmittal of information in the form of facts, ideas, inquiries or otherwise.
	4. The term “use” means “use” or “intended to be used.”
	5. The term “document” is defined to be synonymous in meaning and equal in scope to the usage of this term in Fed. R. Civ. P. 34(a), including, without limitation, electronic, digital, or computerized data compilations, emails, voicemails, phone records, d�
	6. The term “including” means “including, but not limited to;” the term “concerning” means relating to, referring to, describing, evidencing, or constituting; the terms “all” and “each” shall be construed as “all and each;” the connectives “and” and “or” s�
	7. The term “HAVANA SOUL” refers to the trademark HAVANA SOUL as set out in trademark Registration No. 3,207,740 in the United States Patent and Trademark Office (“USPTO”).
	8. The term “HABANA LEON” refers to the trademark HABANA LEON as set out in trademark Registration No. 3, 207,741 in the USPTO
	9. The terms “mark HAVANA SOUL,” “mark HABANA LEON,” “HAVANA SOUL mark,” and “HABANA LEON mark” refer to the trademarks HAVANA SOUL and HABANA LEON as set forth above.
	10. The terms “HAVANA SOUL cigars” and “HABANA LEON cigars” refer to cigars currently or formerly produced, sold, distributed or promoted by Registrant bearing the trademarks HAVANA SOUL or HABANA LEON.
	UGENERAL INSTRUCTIONS
	The following General Instructions apply to each of the document production requests (hereinafter “Request(s)”) set forth herein:
	1. In responding to the following Requests, you are required to furnish all documents that are available to you, including documents in the possession, custody or control of your current and former attorneys, accountants, agents, advertising agencies, desi�
	2. If any document requested is withheld because you claim that such document is privileged, provide the information for such document required by Rule 26(b)(5) of the Federal Rules of Civil Procedure and Title 37 of the Code of Federal Regulations Section�
	3. If you object to any Request on grounds other than privilege, state the precise grounds upon which your objection is based.
	4. Each Request is to be answered separately and in order.
	5. If any documents responsive to the following Requests have been lost, destroyed, transferred voluntarily or involuntarily to others not subject to the control of Registrant, or otherwise disposed of, or if any documents responsive to the following Reque�
	6. If a document is produced in redacted form, state with particularity the reason(s) it was not produced in full, and describe generally those portions of the document that are not being produced in a manner sufficient to identify the document for purpose�
	7. If production of any requested document is objected to on the ground that it is burdensome and oppressive, identify:  (i) the precise reason why production poses a special burden; (ii) the approximate number of documents/pages that have been called for;�
	8. Pursuant to Rule 34(b) of the Federal Rules of Civil Procedure, the documents produced shall be produced as they are kept in the ordinary course of business or shall be organized and labeled to correspond to the specific paragraph(s) of this Request to �
	9. If, after providing the requested information, you obtain or become aware of any further information or documents responsive to these Requests, you are required to produce to Petitioners such additional information or documents as required by Fed R. Civ�
	UREQUESTS FOR PRODUCTION
	1. All documents concerning Registrant’s adoption or selection of the marks HAVANA SOUL and HABANA LEON for use in connection with cigars.
	2. All documents concerning the use, design, or development and creation of any design, lettering, text, trade dress, or packaging, used or considered for use by Registrant in connection with the marks HAVANA SOUL or HABANA LEON.
	3. All documents concerning the meaning of “Habana” or “Havana,” including as those terms relate to cigars.
	4. All documents concerning the meaning of “Havana Soul” or “Habana Leon.”
	5. All documents concerning Registrant’s application for the mark HAVANA SOUL in the USPTO (Serial Number 78705672), including all documents prepared, reviewed, or submitted in support of that trademark application and all documents concerning any subseque�
	6. All documents concerning Registrant’s application for the mark HABANA LEON in the USPTO (Serial Number 78705677), including all documents prepared, reviewed, or submitted in support of that trademark application and all documents concerning any subseque�
	7. Documents sufficient to show Registrant’s use in commerce of the marks HAVANA SOUL and HABANA LEON for “cigars” at the time Registrant filed its applications for the marks on September 1, 2005.
	8. All documents concerning Registrant’s amendments to its identifications of goods for the marks HAVANA SOUL and HABANA LEON on or about September 25, 2006, amending “Cigars” to “Cigars made with Cuban seed tobacco,” including all documents reviewed, cons�
	9. All documents concerning any investigation, study or analysis conducted by or on behalf of Registrant on or before September 25, 2006, concerning its claims to the USPTO at that time that the cigars sold under the marks HAVANA SOUL or HABANA LEON are “m�
	10. All documents concerning any investigation, study or analysis conducted by or on behalf of Registrant after amendment of the identifications of goods on September 25, 2006 concerning its claims that its HAVANA SOUL and HABANA LEON cigars are “made with�
	11. All documents concerning Registrant’s claims that Registrant’s HAVANA SOUL and HABANA LEON cigars are “made with Cuban seed tobacco,” including at the time Registrant amended its goods on September 25, 2006.
	12. All documents concerning what Registrant meant by the terms “Cuban seed,” “Cuban seed tobacco,” and “made with Cuban seed tobacco” at the time it amended its identifications of goods on or about September 25, 2006.
	13. All documents concerning “Cuban seed tobacco,” including the use of that term in relation to Registrant’s HAVANA SOUL or HABANA LEON cigars, or in the United States cigar industry.
	14. All documents concerning the seeds that are used to grow any tobacco used in Registrant’s HAVANA SOUL or HABANA LEON cigars that Registrant claims is grown from “Cuban seed,” including all documents concerning the country of origin of the seeds, how su�
	15. All documents concerning when, or if, the “Cuban seeds,” or the “Cuban seed” progenitors of the seeds, used to grow any claimed “Cuban seed tobacco” used in Registrant’s HAVANA SOUL or HABANA LEON cigars came from Cuba.
	16. All documents concerning how many generations the seeds used to grow the claimed “Cuban seed tobacco” used in Registrant’s HAVANA SOUL or HABANA LEON cigars are descended from the original seeds Registrant claims were taken from Cuba.
	17. All documents, including marketing reports, business plans, and internal memoranda, concerning Registrant’s actual or intended market, customers and users for Registrant’s HAVANA SOUL or HABANA LEON cigars.
	18. Documents sufficient to show the channels of trade through which Registrant has sold its HAVANA SOUL or HABANA LEON cigars, including documents sufficient to identify the persons, including retail entities, to which Registrant’s HAVANA SOUL or HABANA L�
	19. All documents concerning Registrant’s or third parties’ marketing, promotion or advertisement of Registrant’s HAVANA SOUL or HABANA LEON cigars, including examples or copies of each and every advertisement, display and item of promotional material, inc�
	20. All documents concerning the Habana Leones baseball team, including all documents concerning any claimed connection or association between Cigar King, or any of Cigar King’s products, and the Habana Leones baseball team, and any reference by Cigar King�
	21. Documents concerning the manufacture by or on behalf of Registrant of its HAVANA SOUL or HABANA LEON cigars, sufficient to identify all former or current manufacturers and places of manufacture of any such cigars.
	22. Documents sufficient to identify the characteristics, varietal, location and country of origin, and region of origin within that country, of any tobacco used in Registrant’s HAVANA SOUL or HABANA LEON cigars, including whether any of the identified tob�
	23. Documents sufficient to show the blend used in Registrant’s HAVANA SOUL or HABANA LEON cigars by frontmark, vitola, size or type of cigar, including the country and region of origin of the binder, filler, and wrapper, and any changes to the blend at an�
	24. All documents concerning any product of Cuban origin claimed to be used as an ingredient or component of Registrant’s HAVANA SOUL or HABANA LEON cigars.
	25. All documents concerning any alleged connection or association between Registrant’s HAVANA SOUL or HABANA LEON cigars and Cuba or Havana, Cuba.
	26. Documents sufficient to show the quantity and percentage of Registrant’s HAVANA SOUL and HABANA LEON cigars sold by or for Registrant by the following channels: (a) retail store; (b) internet; and (c) mail order catalog, respectively, for the last five�
	27. All documents concerning consumers’ or potential consumers’ perceived country of origin of Registrant’s HAVANA SOUL or HABANA LEON cigars, any perceived geographic association with Registrant’s HAVANA SOUL or HABANA LEON cigars, or any association by c�
	28. Documents sufficient to disclose any tobacco products that Registrant purchases, produces, distributes, or sells under marks or names that include the name of a geographic location in addition to products under the HAVANA SOUL and HABANA LEON mark...
	29. One sample of each of Registrant’s products that is packaged or has ever been packaged using the mark HAVANA SOUL, including one sample of each of the packaging or shipping materials, trade dress, text, labels, cigar bands, and boxes or containers.
	30. One sample of each of Registrant’s products that is packaged or has ever been packaged using the mark HABANA LEON, including one sample of each of the packaging or shipping materials, trade dress, text, labels, cigar bands, and boxes or containers.
	31. One sample of each cigar, by frontmark, vitola, size, or type produced, sold or promoted by Registrant bearing the mark HAVANA SOUL, and a copy of all trade dress or packaging used in connection with each frontmark, vitola, size, or type of cigar.
	32. One sample of each cigar, by frontmark, vitola, size, or type produced, sold or promoted by Registrant bearing the mark HABANA LEON, and a copy of all trade dress or packaging used in connection with each frontmark, vitola, size, or type of cigar.
	33. Samples of the “Cuban seed tobacco” that Registrant uses in its HAVANA SOUL Cigars, and samples of the “Cuban seed tobacco” that Registrant uses in its HABANA LEON cigars.
	34. Samples of the “Cuban seeds” that are used to grow the “Cuban seed tobacco” that Registrant uses in its HAVANA SOUL cigars, and samples of the “Cuban seeds” that are used to grow the “Cuban seed tobacco” that Registrant uses in its HABANA LEON cig...
	35. All reviews, reports and mentions in any publication or media, including on the Internet, or by any third party of Registrant’s HAVANA SOUL or HABANA LEON cigars.
	36. All documents concerning Registrant’s Affirmative Defense of genericness.
	37. All documents concerning Registrant’s Affirmative Defense of trademark misuse/unclean hands.
	38. All documents concerning Registrant’s Affirmative Defense of laches, including all documents concerning any alleged prejudice to Registrant as a result of any alleged action or inaction of Petitioners.
	39. All documents concerning Registrant’s Affirmative Defense of estoppel.
	40. All documents concerning Registrant’s Affirmative Defense of “the Registrations are Consistent with USPTO Records.”
	41. All documents concerning Registrant’s denials and other allegations set forth in paragraphs 17, 19, 21-25, 31-32, 35, 38-45, 47, 49 of Registrant’s Answer.
	Dated: New York, New York
	September 16, 2011
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	IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
	PETITIONERS’ FIRST SET OF INTERROGATORIES TO REGISTRANT
	1. “Petitioners” means Corporation Habanos, S.A. and Empresa Cubana del Tabaco d.b.a. Cubatabaco.
	2. “Registrant” or “you” means Cigar King, its current and former affiliates, subsidiaries, parents, predecessors and successors in interest, and each of their present and former principals, partners, officers, directors, executives, employees, agents, att
	3. The term “communication” means the transmittal of information in the form of facts, ideas, inquiries or otherwise.
	4. The term “use” means “use” or “intended to be used.”
	5. The term “document” is defined to be synonymous in meaning and equal in scope to the usage of this term in Fed. R. Civ. P. 34(a), including, without limitation, electronic, digital, or computerized data compilations, emails, voicemails, phone records, d�
	6. When referring to a person, to “identify” means to give, to the extent known, the person’s full name, present or last known address, and when referring to a natural person, additionally, the present or last known place of employment.
	7. When referring to documents, to “identify” means to give, to the extent known, the (i) type of document; (ii) general subject matter; (iii) date of the document; and (iv) author(s), addressee(s) and recipient(s).
	8. The term “including” means “including, but not limited to;” the term “concerning” means relating to, referring to, describing, evidencing, or constituting; the terms “all” and “each” shall be construed as “all and each;” the connectives “and” and “or” s�
	9. The term “HAVANA SOUL” refers to the trademark HAVANA SOUL as set out in trademark Registration No. 3,207,740 in the United States Patent and Trademark Office (“USPTO”).
	10. The term “HABANA LEON” refers to the trademark HABANA LEON as set out in trademark Registration No. 3, 207,741 in the USPTO.
	11. The terms “mark HAVANA SOUL,” “mark HABANA LEON,” “HAVANA SOUL mark,” and “HABANA LEON mark” refer to the trademarks HAVANA SOUL and HABANA LEON as set forth above.
	12. The terms “HAVANA SOUL cigars” and “HABANA LEON cigars” refer to cigars currently or formerly produced, sold, distributed or promoted by Registrant bearing the trademarks HAVANA SOUL or HABANA LEON.
	1. Each Interrogatory is to be answered separately and in order.
	2. These Interrogatories are continuing in character so as to require further and supplemental production if additional responsive information is obtained between the time of initial response and the close of briefing, and Registrant is reminded of the dut�
	3. If an Interrogatory cannot be answered in full after exercising due diligence to secure the necessary information to do so, please so state and answer the Interrogatory to the extent possible, specifying and stating whatever information or knowledge is �
	4. If an Interrogatory is objected to, the reason for the objection must be stated with specificity in lieu of an answer.  If any part of an Interrogatory is objected to, any unobjectionable portion must be answered.
	5. If you contend that any requested information is subject to any privilege (such as attorney/client) or protection (such as attorney work-product) and you intend to assert such privilege or protection, provide the information required by Rule 26(b)(5) of�
	INTERROGATORIES
	1. Identify each person who prepared or assisted in the preparation of any response to these Interrogatories, and identify which Interrogatories each person participated in preparing or answering.
	2. Identify each person who provided or collected documents or things in response to Petitioners’ First Request for Production of Documents and Things, and state the responsibilities of each person.
	5. Identify each person with information concerning any communications between Registrant and the USPTO concerning the HAVANA SOUL or HABANA LEON marks, and state with particularity the contents of such communications.
	6. Identify each person with knowledge of any investigation, study, or analysis conducted by or on behalf of  Registrant on or before September 25, 2006 to verify its claim to the USPTO that Registrant’s HAVANA SOUL and HABANA LEON cigars are “made with Cu�
	7. Identify each person with knowledge of any investigation, study, or analysis conducted by or on behalf of Registrant after September 25, 2006 to verify its claim to the USPTO that Registrant’s HAVANA SOUL and HABANA LEON cigars are “made with Cuban seed�
	8. State with particularity what Registrant meant by the terms “Cuban seed” or “Cuban seed tobacco” as used in its application and registration with the USPTO, when it amended it identifications of goods for the HAVANA SOUL and HAVANA LEON marks on Septemb�
	9. State whether Registrant uses “Cuban seed tobacco” in its HAVANA SOUL or HABANA LEON cigars, and identify each person with information concerning any claimed “Cuban seed tobacco” used in those cigars.
	10. If Registrant claims that it uses “Cuban seed tobacco” in its HAVANA SOUL or HABANA LEON cigars, then identify the person(s) from whom the “Cuban seed tobacco” is obtained and the persons who obtain and/or obtained the tobacco on behalf of Registrant, �
	11. If Registrant claims that it uses “Cuban seed tobacco” in its HAVANA SOUL or HABANA LEON cigars, then identify the country of origin of the actual tobacco seeds used to grow that tobacco, and state: how many generations the “Cuban seed tobacco” is desc�
	12. Identify each variety, frontmark, vitola, size, or type of Registrant’s HAVANA SOUL and HABANA LEON cigars.
	13. For each item identified in response to Interrogatory 12:
	a) describe with particularity the blend used, including the binder, filler, and wrapper, including the country and region of origin of same;
	b) state the percentage of “Cuban seed tobacco” used in that blend;
	c) identify the place of manufacture;
	d) identify all countries in which the tobacco is grown, including in what region of that country the tobacco is grown; and
	e) identify the suppliers of any tobacco or tobacco seeds used, and all persons with whom Registrant has consulted, negotiated or contracted to supply tobacco or tobacco seeds, or to manufacture HAVANA SOUL or HABANA LEON cigars.
	16. Identify each person with knowledge of any actual or planned survey, study, test, market research, or analysis concerning the perceived country of origin of Registrant’s HAVANA SOUL or HABANA LEON cigars, any perceived geographic association with Regis�
	17. Identify each person with knowledge of the facts concerning Registrant’s Affirmative Defense of genericness.
	18. Identify each person with knowledge of the facts concerning Registrant’s Affirmative Defense of trademark misuse/unclean hands.
	19. Identify each person with knowledge of the facts concerning Registrant’s Affirmative Defense of laches, and state with particularity all such facts.
	20. Identify each person with knowledge of the facts concerning Registrant’s Affirmative Defense of estoppel, and state with particularity all such facts.
	Dated: New York, New York
	September 16, 2011


