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Trademark Trial and Appeal Board
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CORPORACION HABANOS, S.A. and
EMPRESA CUBANA DEL TABACO, dba
CUBATABACO

v.

CIGAR KING, LTD.

Cheryl Butler, Attorney, Trademark Trial and Appeal Board:

On January 11, 2011, the Board issued notice of default because

no answer, or extension of time to answer, had been filed. On

February 23, 2011, an appearance was entered on behalf of

respondent; on February 24, 2011, respondent responded to the notice

of default; and on February 25, 2011, respondent filed an answer and

a counterclaim to cancel one of petitioner's' pleaded registrations.

On March 16, 2011, petitioner filed a response in opposition to

respondent's filings.

In its response, respondent states that its failure to file a

timely answer was not the due to willful conduct or gross neglect.

Instead, respondent explains, it was searching for an attorney

"well-versed ..

in the defense of matters involving companies from

the Country of Cuba"; that petitioner is not prejudiced by the short

1

The Board recognizes that there are two petitioners but refers to them

collectively in the singular.
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delay in answering; and that respondent has a meritorious defense,
including its counterclaim to cancel one of petitioner's pleaded
registrations.

In response, petitioner argues that respondent responded late
to the notice of default and has not shown excusable neglect so as
to reopen its time to respond to the notice of default, and
otherwise has not shown good cause for failing to file a timely
answer. More particularly, petitioner expresses its understanding
that respondent retained counsel "immediately" after service in
November 2010 yet delayed until February 2011 before taking any
action with respect to its answer.

The standard for determining whether default judgment should
be entered against the defendant for its failure to file a timely
answer to the complaint is the Fed. R. Civ. P. 55(c¢) standard;
that is, whether the defendant has shown good cause why default
judgment should not be entered against it. See Paolo's
Associates Limited Partnership v. Paolo Boda, 21 USPQ2d 1899
(Comm'r 1990); and Fred Hayman Beverly Hills, Inc. v. Jacques
Bernier, Inc., 21 USPQ2d 1556 (TTAB 1991). Good cause is usually
found when the defendant shows that (1) the delay in filing an
answer was not the result of willful conduct or gross negligence
on the part of the defendant, (2) the plaintiff will not be
substantially prejudiced by the delay, and (3) the defendant has
a meritorious defense to the action. See TBMP §312.02 (2d ed.

rev. 2004) .



Cancellation No. 92053245

In this case, there was some delay occasioned by respondent
in answering the complaint and in responding to the notice of
default. However, there is no evidence that the delay was the
result of willful conduct or gross neglect. While at one point
in its response respondent states it retained a law firm
"immediately thereafter" (referring to the date the petition to
cancel was filed), at another point, respondent indicates that it
spent several weeks seeking appropriate counsel. The Board
determines that the delay between the due date for the answer and
the filing date of the answer is not prejudicial to opposer, who
brought this proceeding, and does not cause undue delay to the
proceeding. Finally, the showing of a meritorious defense does
not require an evaluation of the merits of the case. All that is
required is a plausible response to the allegations in the
complaint. See TBMP §312.02 (2d ed. rev. 2004). Here, by filing
answer denying the salient allegations of the petition to cancel,
respondent has shown its intent to defend itself in this
proceeding and that it has a meritorious defense to petitioner's
claims.

The determination of whether default judgment should be entered
against a party lies within the sound discretion of the Board. In
exercising that discretion, the Board must be mindful of the fact
that it is the policy of the law to decide cases on their merits.
Accordingly, the Board is very reluctant to enter a default judgment

for failure to file a timely answer, and tends to resolve any doubt
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on the matter in favor of the defendant. See TBMP §312.02 (2d ed.
rev. 2004). In view of this policy, to the extent respondent's
response to the notice of default was filed two weeks after the date
set, the Board will not require respondent to show excusable neglect
to reopen its time to respond to the notice of default.

Accordingly, the notice of default is set aside and
respondent's answer is noted and entered. Proceedings are resumed

and a counterclaim schedule is set as follows:

Answer to Counterclaim Due May 27, 2011
Deadline for Discovery Conference June 26, 2011
Discovery Opens June 26, 2011
Initial Disclosures Due July 26, 2011
Expert Disclosures Due November 23, 2011
Discovery Closes December 23, 2011
Plaintiff's Pretrial Disclosures February 6, 2012
30-day testimony period for plaintiff's March 22, 2012
testimony to close

Defendant/Counterclaim Plaintiff's April 6, 2012

Pretrial Disclosures

30-day testimony period for defendant and May 21, 2012
plaintiff in the counterclaim to close

Counterclaim Defendant's and Plaintiff's June 5, 2012
Rebuttal Disclosures Due

30-day testimony period for defendant in July 20, 2012
the counterclaim and rebuttal testimony
for plaintiff to close

Counterclaim Plaintiff's Rebuttal August 4, 2012
Disclosures Due

15-day rebuttal period for plaintiff in September 3, 2012
the counterclaim to close

Brief for plaintiff due November 2, 2012
Brief for defendant and plaintiff in the December 2, 2012

counterclaim due
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Brief for defendant in the counterclaim January 1, 2013
and reply brief, if any, for plaintiff

due

Reply brief, if any, for plaintiff in the January 16, 2013

counterclaim due

In each instance, a copy of the transcript of testimony,
together with copies of documentary exhibits, must be served on
the adverse party within thirty days after completion of the
taking of testimony. Trademark Rule 2.125.

Briefs shall be filed in accordance with Trademark Rules
2.128(a) and (b). An oral hearing will be set only upon reqguest

filed as provided by Trademark Rule 2.129.
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