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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

ALCO ELECTRONICS Cancellation No. 92052572
LIMITED,
Petitioner, PETITIONER'S MOTION FOR
SUMMARY JUDGMENT AND
V. MEMORANDUM IN SUPPORT OF
MOTION
ROLF STROTHMANN,
Respondent.
MOTION

Pursuant to Rule 56 of the Federal Rules of Civil Procedure and 37 C.F.R. § 2.127,
Petitioner Alco Electronics Limited (“Alco”) hereby moves the Trademark Trial and Appeal
Board (the “Board™), for entry of summary judgment against Respondent Rolf Strothmann
(“Strothmann) for partial cancellation of the registration for the mark E-MOTION, U.S. Reg.
No. 2,700,612, (the “Strothmann Registration™) for the goods: "shopping carts, mail delivery
carts, industrial trucks, baby carriages, hand trucks, bicycles, wheel chairs, rikshaws, and carts
for suitcases” (collectively, the “Extra Goods”) on the ground that the Strothmann has abandoned
the E-MOTION mark for the Extra Goods. Indeed, despite obtaining the Strothmann
Registration over eight years ago, Strothmann has never used in commerce the E-MOTION mark
with the Extra Goods.

Pursuant to 37 C.F.R. § 2.127(d), Alco also moves that the Board suspend this

proceeding pending its decision regarding Alco’s Motion for Summary Judgment.



MEMORANDUM IN SUPPORT OF PETITIONER'S MOTION

L INTRODUCTION

In 2003, Strothmann obtained the Strothmann Registration for use with golf carts and the
Extra Goods, all with auxiliary motors. Strothmann admits that he is not currently selling the
Extra Goods under the E-MOTION mark, or using the E-MOTION mark in connection with the
Extra Goods. Indeed, Strothmann now admits that he has never sold or used the Extra Goods
under the E-MOTION mark at any time since he obtained the Strothmann Registration in 2003.
Finally, Strothmann has no intent to resume use (or, more accurately, begin use) of the E-
MOTION mark in connection with the Extra Goods.

Because Strothmann has never used the E-MOTION mark in commerce with the Extra
Goods at any time during the eight years he has owned the Strothmann Registration, Strothmann
has abandoned any rights in the E-MOTION mark for the Extra Goods. Accordingly, the Board
should cancel the Strothmann Registration in part by striking the Extra Goods from the

Strothmann Registration.

II. PROCEDURAL BACKGROUND
A. Strothmann’s Registration

On March 25, 2003, Strothmann was issued U.S. Registration No. 2,700,612 for the mark
E-MOTION under International Class 12 for: "golf carts, shopping carts, mail delivery carts,
industrial trucks, baby carriages, hand trucks, bicycles, wheel chairs, rikshaws, and carts for
suitcases, all with auxiliary motors." See Decl. of Jerry S. Podkopacz (“Podkopacz Decl.”) {2,

Ex. A (Registration No. 2,700,612).



In 2002, before the Strothmann Registration issued, Strothmann filed a Statement of Use
declaring to the United States Patent and Trademark Office (“USPTO”) that he was using the E-
MOTION mark in commerce on the “motor assisted golf pull carts.” Podkopacz Decl. 9 3, Ex. B
(9/10/2002 Statement of Use). In his Declaration, Strothmann made no allegation of use with
respect to any of the Extra Goods. /d.

B. Alco’s Application and Petition to Cancel

On September 21, 2009, Alco filed an application (App. No. 77/830,956) to register the
mark EMOTION under International Class 12 for: "Automobiles, scooters, and motorcycles” and
a second application on September 21, 2009 (App. No. 77/830,959) to register the mark E-
MOTION under International Class 12 for: "Automobiles, scooters, and motorcycles"
(collectively the "Alco Marks"). Podkopacz Decl. 19 5-6, Exs. D, E (Application No. 77/830,956
and Application No. 77/830,959). The Alco Marks were refused registration by the Trademark
Examiner on the grounds of likelihood of confusion with the prior Strothmann Registration.
Podkopacz Decl. 9 7-8, Exs. F, G (12/21/09 Office Actions of the '956 and '959 Applications).

On June 14, 2010, Alco filed with the Board a Petition to Cancel the Strothmann
Registration in part, because Strothmann had never used the E-MOTION mark with respect to
the Extra Goods.

C. Alco’s Discovery Requests and Motion to Compel

On September 16, 2010, Alco served its Interrogatories, Requests for Production, and

Requests for Admissions. See Podkopacz Decl., 199-12, Exs. H-J (Alco’s discovery requests).
In its written discovery, Alco requested all evidence of Strothmann’s “use in commerce”
(defined pursuant to 15 U.S.C. § 1127) of the E-MOTION mark. Id.

On October 29, 2010, Strothmann served his responses to Alco’s discovery requests.

Podkopacz Decl., §913-15, Exs. K-M (Strothmann’s initial responses to Alco’s discovery
3.



requests). Strothmann ignored or sidestepped the discovery requests regarding use in commerce
of the E-MOTION mark with the Extra Goods, and produced only a few documents relating to
golf carts. Id.; Podkopacz Decl. 416.

On February 4, 2011, after weeks of unsuccesstul efforts to obtain complete discovery
responses from Strothmann, Alco filed a motion to compel. Podkopacz Decl. §17. Among other
things, Alco sought an Order compelling Strothmann to respond to discovery seeking
information about Strothmann’s first use in commerce of the E-MOTION mark for each of the
Extra Goods, as well as information regarding Strothmann’s use in commerce, sales, advertising,
and business plans, if any, relating to the Extra Goods. Id.

On June 3, 2011, the Board granted Alco’s motion and ordered Strothmann to provide
complete responses to the discovery requests to Alco within 30 days. Id.

D. Strothmann’s Supplemental Responses

On July 5, 2011, Strothmann served Alco with his supplemental responses to Alco’s
Requests for Admissions and Interrogatories (the “Supplemental Responses”). Podkopacz Decl.,
918,20, Exs. N,P. Inresponse to the Order by the Board compelling complete discovery
responses, Strothmann also supplemented his responses to Alco’s requests for document

production. Podkopacz Decl., 119, Ex. O.

III. STATEMENT OF UNDISPUTED FACTS
A. Strothménn Has Never Used the E-MOTION Mark with the Extra Goods

In his Supplemental Responses, Strothmann admits, under oath, that he has never used
the E-MOTION mark in connection with any of the Extra Goods: shopping carts, mail delivery
carts, industrial trucks, baby carriages, hand trucks, bicycles, wheel chairs, rikshaws or carts for
suitcases. Podkopacz Decl. | 20 Ex. P at Req. Nos. 21-29 (Strothmann’s supplemental responses

4,



to Alco’s requests for admissions) and § 18 Ex. N at Interrog. Nos. 2, 8, 14, 20, 26, 32, 38, 44,
50 (Strothmann’s supplemental responses to Alco’s interrogatories).

Strothmann does not have a single document demonstrating any use of the E-MOTION
mark in commerce in connection with the Extra Goods. Podkopacz Decl., Ex. N at Interrog.
Nos. 7,13, 19, 25, 31, 37, 43, 49, 55 (Strothmann’s supplemental responses o Alco’s

“interrogatories) and Podkopacz Decl., Ex. O at Req. Nos. 15, 26 (Strothmann’s supplemental
responses to Alco’s document requests).

Strothmann’s Supplemental Responses also confirm that he has not made a single sale of
any of the Extra Goods using the E-MOTION mark. Podkopacz Decl., Ex. N at Interrog. Nos. 4,
10, 16, 22, 28, 34, 40, 46, 52 (Strothmann’s supplemental responses to Alco’s interrogatories).

Strothmann’s non-use period is more than eight years.

B. During the Non-Use Period, Strothmann Had No Intent to “Resume” Use.

During Strothmann’s non-use period, whether measured from the first three years after
issuance of the Strothmann Registration in 2003, or the entire eight years of non-use, Strothmann
never evidenced any intent to “resume” commercial-level use of the E-MOTION mark for any of
the Extra Goods:

¢ Strothmann has not in any way advertised or promoted any of the Extra Goods in

connection with the E-MOTION mark. Podkopacz Decl., Ex. N at Interrog. Nos. 3,
9 15,21, 27, 33, 39, 45, 51 (Strothmann’s supplemental responses to Alco’s
interrogatories);

e Strothmann has no documents evidencing communications with any advertising

agency or public relations firm relating to, or referencing, the E-MOTION mark in

connection with the Extra Goods. Podkopacz Decl., Ex. O at Req. Nos. 17, 28



(Strothmann’s supplemental responses to Alco’s document requests);

Strothmann has no documents evidencing advertising and promotional channels
through which Strothmann intended to offer for sale the Extra Goods using the E-
MOTION mark. Podkopacz Decl., Ex. O at Req. Nos. 18, 29 (Strothmann’s
supplemental responses to Alco’s document requests); see also Podkopacz Decl. §22;
Strothmann has no documents that show projected advertising and promotional costs
in connection with the E-MOTION mark in connection with the Extra Goods and no
documents that show monthly projected sales of the Extra Goods using the E-
MOTION mark. Podkopacz Decl., Ex. O at Req. Nos. 19, 21, 30, 32 (Strothmann’s
supplemental responses to Alco’s document requests); see also Podkopacz Decl. §22;
Strothmann has no exemplars of the E-MOTION mark used in connection with any of
the Extra Goods. Podkopacz Decl., Ex. O at Req. Nos. 23, 24, 34, 35 (Strothmann’s
supplemental responses to Alco’s document requests), see also Podkopacz Decl. 22;
and

Strothmann has not produced a single document showing a business plan, marketing
plan, operational plan, or financial plan relating to the sale or planned sale of the

Extra Goods using the E MOTION mark. Podkopacz Decl. 921 and 22.

STANDARD FOR GRANTING SUMMARY JUDGMENT

Summary judgment is a “pretrial device to dispose of cases in which ‘the pleadings, the

discovery and disclosure materials on file, and any affidavits show that there is no genuine issue

as to any material fact and that the movant is entitled to judgment as a matter of law.”” TBMP §

528.01 (citing Fed. R. Civ. P. 56(c); Celotex Corp. v. Catrett, 477 U.S. 317 (1986) (additional

citations omitted)). The burden is on the moving party to demonstrate the absence of material



fact by showing “that there is an absence of evidence to support to the nonmoving party’s case.”
Celotex at 325.

If the moving party meets that initial burden, the nonmoving party is required to submit
specific facts in the form of admissible evidence to demonstrate that there is a genuine issue for
trial. Id. at 324. It is insufficient for the nonmoving party to rest on assertions or conjecture,
rather, in order to establish the existence of a disputed fact requiring a trial the nonmoving party
“must point to an evidentiary conflict created on the record at least by a counterstatement of facts
set forth in detail in an affidavit by a knowledgeable affiant.” Octocom Systems, Inc. v. Houston
Computer Services Inc., 918 F.2d 937, 16 USPQ2d 1783, 1786 (Fed. Cir. 1990) (quoting
Barmag Barmer Macshinenfabrik AG v. Murata Machinery, Ltd., 731 F.2d 831, 221 USPQ 561,
564 (Fed. Cir. 1984)).

“[T]he Board does not hesitate to dispose of cases on summary judgment when
appropriate.” TBMP § 528.01. The Board may enter summary judgment granting a Petition to
Cancel a registration on the grounds of abandonment. See, e.g., Rivard v. Linville, 133 F.3d
1446, 45 USPQ2d 1374 (Fed. Cir. 1998); Imperial Tobacco Ltd. v. Philip Morris, Inc., 899 F.2d
1757, 14 USPQ2d 1390 (Fed. Cir. 1990); Vo-Toys Inc. v. Bounce, Inc. 10 USPQ2d 1245 (TTAB
1989). Summary judgment facilitates judicial economy designed to secure the “just, speedy and
inexpensive determination of every action.” Sweats Fashion, Inc. v. Pannill Knitting Co., 4
USPQ2d 1793, 1795 (Fed. Cir. 1987) (quoting Celotex Corp. v. Catrett, 477 U.S. 317,327

(1986)).



V. ARGUMENT
A. Alco Has Standing to Bring This Cancellation Action

Alco’s applications to register the trademarks E-MOTION and EMOTION were refused
registration by the USPTO under Section 2(d) based on a likelihood of confusion with the
Strothmann Registration. Podkopacz Decl. 9 7-8, Exs. F, G (12/21/09 Olffice Actions of the
'956 and '959 Applications). This refusal is sufficient to establish that Alco has standing to bring
this cancellation action. See Tri-Star Marketing LLC v. Nino Franco Spumanti S.R.L., 84
USPQ2d 1912, 1914 (TTAB 2007) (citing Lipton Industries, Inc. v. Ralston Purina Co., 670
F.2d 1024, 213 USPQ 185, 189 (CCPA 1982)). |

B. There is No Genuine Issue of Material Fact That Strothmann has
Abandoned the Mark for the Extra Goods

A mark is abandoned when its use has been discontinued and there is no intent to resume
use!. 15U.S.C. § 1127. “Nonuse for 3 consecutive years shall be prima facie evidence of
abandonment.” Id. (emphasis added). Nonuse for three years also creates a presumption of
intent not to resume use. Advance Publishers Magazine, Inc. v. Leach, 466 F. Supp.2d 628, 81
USPQ2d 1871, 1878 (D. Md. 2006) (citing Cerveceria Centroamericana, S.A. v. Cerveceria
India, Inc., 13 USPQ2d 1307, 892 F.2d 1021, 1025-26 (Fed. Cir. 1989)).

A prima facie case shifts the burden to the registrant, who must then present evidence
showing either: (i) bona fide use in commerce within the period of nonuse; or (ii) specific
activities the registrant engaged in during the nonuse period that demonstrate an intent to resume

use. See Rivard v. Linville, 133 F.3d 1446, 45 USPQ2d 1374, 1376 (Fed. Cir. 1998); Imperial

! The terms “use” and “nonuse” mean use and nonuse in the United States, not use in
other nations. Imperial Tobacco Ltd. v. Philip Morris, Inc., 899 F.2d 1757, 14 USPQ2d 1390,
1393 (Fed. Cir. 1990) (emphasis added) (citation omitted).



Tobacco Ltd. v. Philip Morris, Inc., 899 F.2d 1757, 14 USPQ2d 1390, 1395 (Fed. Cir. 1990).
Under Section 1127 of 15 U.S.C., “use in commerce” may overcome an allegation of
abandonment when the use in commerce: (a) includes placement of the mark on goods sold or
transported in commerce; (b) is bona fide; (c) is made in the ordinary course of trade; and (d) is
not made merely to reserve a right in a mark. Electro Source LLC v. Brandess-Kali-Aeina Group
Inc., 458 F.3d 931, 80 USPQ2d 1161, 1164 (9th Cir. 2009).

A trademark is subject to cancellation any time after registration if the registered mark
has been abandoned. 15 U.S.C. § 1064. In a cancellation proceeding, the Board has the power
to cancel a registration in part. 15 U.S.C. § 1068.

1. Strothmann Has Never Used the Mark With Respect to Extra Goods at
Any Time Since Obtaining the Registration in 2003

It is undisputed that Strothmann failed to make any use in commerce of the E-MOTION
mark in connection with the Extra Goods. Indeed, Strothmann has admitted under oath that,
despite obtaining the Strothamann Registration in 2003, he made no use in commerce of the E-
MOTION mark in connection with the Extra Goods at any time:

REQUEST [FOR ADMISSION] NO. 21.

Strothmann made no use in commerce of the E-MOTION Mark in the United States in
connection with carts for suitcases at any time before June 15, 2010 [the filing of the Petition to
Cancel].

RESPONSE

Admitted.

REQUEST NO. 22.

Strothmann made no use in commerce of the E-MOTION Mark in the United States in
connection with shopping carts at any time before June 15, 2010.

RESPONSE

Admitted.



REQUEST NO. 23.

Strothmann made no use in commerce of the E-MOTION Mark in the United States in

connection with mail delivery carts at any time before June 15, 2010.

RESPONSE
Admitted.

REQUEST NO. 24.

Strothmann made no use in commerce of the E-MOTION Mark in the United States in

connection with industrial trucks at any time before June 15, 2010.

RESPONSE
Admitted.

REQUEST NO. 25.

Strothmann made no use in commerce of the E-EMOTION Mark in the United States in

connection with baby carriages at any time before June 15, 2010.

RESPONSE

Admitted.

REQUEST NO. 26.

Strothmann made no use in commerce of the EEMOTION Mark in the United States in

connection with hand trucks at any time before June 15, 2010.

RESPONSE
Admitted.

REQUEST NO. 27.

Strothmann made no use in commerce of the EEMOTION Mark in the United States in

connection with bicycles at any time before June 15, 2010.

RESPONSE

Admitted.

10.



REQUEST NO. 28.

Strothmann made no use in commerce of the E-MOTION Mark in the United States in
connection with wheel chairs at any time before June 15, 2010.

RESPONSE
Admitted.

REQUEST NO. 29.

Strothmann made no use in commerce of the E-MOTION Mark in the United States in
connection with rikshaws at any time before June 15, 2010.

RESPONSE

Admitted.

Podkopacz Decl., Ex. P (Strothmann’s supplemental responses to Alco’s first set of requests for
admissions).

Strothmann’s recent admissions correct his previous assertions that he had used the E-
MOTION mark in connection with the Extra Goods.

For example, on March 16, 2009, Strothmann filed a Combined Declaration under
Sections 8 and 15 of the Lanham Act in order to maintain the Strothmann Registration. In his
Combined Declaration, Strothmann mistakenly declared under oath that the E-MOTION mark
“has been in use in interstate commerce for five consecutive years from the date of the
registration to present, on or in connection with the following: golf carts, shopping carts, mail
delivery carts, industrial trucks, baby carriages, hand trucks, bicycles, wheel chairs, rikshaws and
carts for suitcases, all with auxiliary motors, in International Class 12.” Podkopacz Decl. ¥ 4,
Ex. C (3/16/2009 Sections 8 & 15 Declaration).

Similarly, in his initial responses to Requests for Admissions in this proceeding,

Strothmann denied Requests for Admissions 21-29, thereby asserting that he had used the E-

11.



MOTION mark in connection with the Extra Goods. Podkopacz Decl. 15 Ex. M (Strothmann’s
initial responses to Alco’s first set of requests for admissions). After the Board ordered
Strothmann to supplement his discovery responses to include, among other things, all documents
relating to such alleged use in commerce, Strothmann acknowledged that he had no such
documents. As set forth above, Strothmann also amended his responses to the Requests For
Admissions, admitting under oath that he had made no use in commerce of the E-MOTION
Mark in connection with Extra Goods at any time. Podkopacz Decl. Ex. P at Req. Nos. 21-29
(Strothmann’s supplemental responses to Alco’s first set of requests for admissions).

2. Strothmann Cannot Meet His Burden to Show an Intent to Resume
Commercial Use of the Mark With Respect to Extra Goods

Strothmann’s admissions establish that Strothmann did not use the E-MOTION mark in
connection with the Extra Goods for at least a three year period after he obtained the Strothmann
Registration in 2003. Accordingly, Strothmann is presumed to have abandoned such mark and
has the burden of going forward by proving that he intended to resume commercial use of the E-
MOTION mark in connection with the Extra Goods. See Rivard v. Linville, 133 F.3d 1446, 45
USPQ2d 1374, 1376 (Fed. Cir. 1998); Imperial Tobacco Ltd. v. Philip Morris, Inc., 899 F.2d
1757, 14 USPQ2d 1390, 1395 (Fed. Cir. 1990).

Strothmann cannot meet that burden.

Section 1127 of the Lanham Act includes the term “resume” when it sets forth the
requirements for overcoming abandonment. /5 U.S.C. § 1127. The term “resume” necessarily
requires that the mark had been used in commerce at some prior time. Here, Strothmann never
used the E-MOTION mark with the Extra Goods at any time, and therefore cannot overcome the
presumption of abandonment by “resuming” use. Strothmann has been merely “warchousing”

the E-MOTION mark on the Extra Goods. The warehousing of marks, with no definite intention

12.



to use, is not permitted by the Lanham Act. Emmpresa Cubana Del Tabaco v. Culbro Corp.,
213 F. Supp. 2d 247, 270, n.38 (S.D.N.Y. 2002) (“Warehousing, which is impermissible, occurs
when one hoards a mark for future use without concrete intent to use it in the future.”)

Even assuming that Strothmann can somehow “resume” use of the never used E-
MOTION mark on the Extra Goods, he still cannot meet his burden and overcome the
presumption of abandonment. To prove intent to resume use, Strothmann must present
documentary evidence showing specific actions taken for the resumption of use of the E-
MOTION mark on the Extra Goods such that his intent to resume use may reasonably be
inferred. See Rivard v. Linville, 133 F.3d 1446, 45 USPQ2d 1374, 1376 (Fed. Cir. 1998);
Imperial Tobacco Ltd. v. Philip Morris, Inc., 899 F.2d 1757, 14 USPQ2d 1390, 1395 (Fed. Cir.
1990). The 1989 Trademark Law Revision Act codified the prior case law that required
“evidence showing an intent to resume meaningful commercial-scale use of the mark, not just
token use to attempt to keep rights in the unused mark”, in order to overcome the presumption of
abandonment. 2 J. THOMAS MCCARTHY, MCCARTHY ON TRADEMARKS AND UNFAIR
COMPETITION §17.21 (4th ed. 2008).

Here, the sum total of the “evidence” of Strothmann’s intent to “resume” use is a single
meeting that he had with his wife and John Pierandozzi, in Saarbrucken, Germany. The meeting
was in May of 2008, over five years after he obtained the Strothmann Registration. Based upon
the detailed notes of the meeting, Strothmann did not discuss any commercial level use of the
Extra Goods at any defined point in the future. Podkopacz Decl. §23, Ex. Q (May 27, 2008
meeting notes). The vague nature of the meeting is confirmed by the complete absence of
evidence showing follow-up action items from the May 2008 meeting, such as subsequent

planning or strategy meetings, market analysis, or any other actions that would even suggest
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“intent to resume meaningful commercial-scale use of the mark.” For example, in responses to
Alco’s comprehensive discovery requests, Strothmann did not produce a single document
showing a business plan, marketing plan, operational plan, or financial plan relating to the sale or
planned sale of the Extra Goods using the E-MOTION mark. Podkopacz Decl. §21. Moreover,
Strothmann has no documents evidencing any advertisements or any promotional channels
through which Strothmann intended to offer for sale the Extra Goods using the E-EMOTION
mark. Podkopacz Decl., Ex. O at Req. Nos. 18, 29; see also Podkopacz Decl. §22. Indeed,
Strothmann does not have a single document evidencing any communications with an
advertising agency or public relations firm relating to or referencing the E-MOTION mark in
connection with the Extra Goods. Podkopacz Decl., Ex. O at Req. Nos. 17, 28 (Strothmann’s
supplemental responses to Alco’s document requests), see also Podkopacz Decl. § 22.

Strothmann’s single meeting in Germany involving unspecified possible future use does
not demonstrate intent to “resume” commercial-scale use of the E-MOTION mark in connection
with the Extra Goods. “For the abandonment doctrine to have any teeth at all, however, more is
required than simply the owner’s inchoate wish to keep the mark for some vague, unspecified
future use: this would constitute precisely the impermissible ‘warehousing’ of the mark against
which the doctrine guards.” ITC Ltd. v. Punchgini, Inc., 373 F. Supp 2d 275, 283, 74 U.S.P.Q.2d
1239, 2005-1 Trade Cas. (CCH) § 74724 (S.D.N.Y. 2005) (finding federal registrant failed to
produce sufficient evidence of intent to resume commercial-scale use in order to rebut the
presumption: summary judgment of abandonment was granted and affirmed).

Here, Strothmann’s vague and inchoate discussion regarding some indeterminate possible
future use does not satisfy Strothmann’s burden to demonstrate a definite intent to resume

commercial-scale use within a reasonable period of time. See Cerveceria Modelo A.A. de C.V. v.

14.



R.B. Marco & Sons Inc. 55 USPQ2d 1298 (TTAB 2000) (finding no intent to resume use where
there were no indications goods were manufactured, no evidence of any attempts to market or
advertise, no invoices, and no financial records); see also Rivard v. Linville, 133 F.3d 1446, 45
USPQ2d 1374 (Fed. Cir. 1998) (finding no intent to resume use where over a five year period
respondent made sporadic trips to the United States to make cursory investigations of potential
business sites and half-hearted attempts to initiate business relationships); Hornby v. TJX
Companies Inc., 87 USPQ2d 1411, 1422 (TTAB 2008) (“A bare assertion of possible future use
is not enough.”) (citations omitted); I7C Ltd. v. Punchgini, Inc., 482 F.3d 135, 148, 82
U.S.P.Q.2d 1414, 1421, 2007-1 Trade Cas. (CCH) § 75672 (2d Cir. 2007) (to rebut the federal
presumption of abandonment, proof of intent not to abandon is not enough: an intent to resume
commercial use within a reasonable time is needed).

Even if Strothmann’s single meeting with his wife and a colleague in 2008 was sufficient
to show his intent to resume commercial-scale use within a specified and reasonable time,
Strothmann will be unable to show intent to resume use between September 2002, and February
2008, which is a period of nonuse of at least three consecutive years and constitutes
abandonment. Strothmann has produced no documents dated between September 2002, and
February 2008, and has presented no evidence of any intent to use the Extra Goods for the time
period between September 2002, and February 2008. Podkopacz Decl. §22. Consequently,
Strothmann is unable to rebut the presumption of abandonment during the initial period of his
nonuse of the E-MOTION mark on the Extra Goods. “Once a trademark is abandoned, its
registration may be cancelled even if the registrant resumes use.” Cerveceria Centroamericana,
S.A. v. Cerveceria India, Inc., 892 F.2d 1021, 13 USPQ2d 1307, 1313 n.7 (Fed. Cir. 1989)

(citation omitted); Stromgren Supports Inc. v. Bike Athletic Co., 43 USPQ2d 1100 (TTAB 1997)
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(registration was cancelled for abandonment, noting that evidence of intent to resume use, which
intent occurred after abandonment, is merely evidence of a new use which cannot cure the

abandonment).

V1. CONCLUSION

Strothmann has not used in commerce the E-MOTION mark with the Extra Goods at any
time since he obtained the Strothmann Registration in 2003. Strothmann cannot establish his
intent to “resume” commercial-scale use of the E-MOTION mark in connection with the Extra
Goods during the nonuse period. As a matter of law, Strothmann has abandoned the E-MOTION
mark for the Extra Goods,and summary judgment should be entered striking the Extra Goods

from Registration No. 2,700,612.
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Dated: August 8, 2011 AN N

Jelﬁl S. Podkopacz -

Thomas J. Oppold

Molly T. Eichten

Larkin Hoffman Daly & Lindgren Ltd.
1500 Wells Fargo Plaza

7900 Xerxes Avenue South
Minneapolis, Minnesota 55431-1194
Tel.: (952) 835-3800

Attorneys for Alco Electronics Limited

1360545.2
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Certificate of Service

I hereby certify that a true and correct copy of:

(1) Petitioner's Motion for Summary Judgment and Memorandum in Support of Motion;
and

(2) Declaration of Jerry S. Podkopacz and accompanying Exhibits A-Q

filed in the above-captioned proceeding has been served via e-mail and by First Class Mail
postage prepaid to:

Peter J. Phillips (pjphillips@lmiplaw.com)
Klaus P. Stoffel

LUCAS & MERCANTI, LLP

475 Park Avenue South

New York, NY 10016

Date: August 8,2011 ;2/\ \ /\/

(erry S. Pgo_&kopacz, Esq.
Attorney for Petitioner
Alco Electronics Limited

17.



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

ALCO ELECTRONICS Cancellation No. 92052572
LIMITED,
Petitioner, DECLARATION OF
JERRY S. PODKOPACZ
V.
ROLF STROTHMANN,

Respondent.

I, Jerry S. Podkopacz, declare that:

1. I am an attorney with the law firm of Larkin Hoffman Daly & Lindgren, Ltd.
representing the Petitioner, Alco Electronics Limited (“Alco”), in the above-captioned action. I
make this Declaration based on my personal knowledge of the facts and circumstances stated
below.

2. Attached hereto as Exhibit A is a true and correct copy of U.S. Registration No.
2,700,612 for the mark E-MOTION issued to Respondent Rolf Strothmann ("Strothmann")
which is the subject of the above-captioned Cancellation proceeding.

3. Attached hereto as Exhibit B is a true and correct copy of the Statement of Use
filed by Strothmann on September 10, 2002 before U.S. Registration No. 2,700,612 (the
"Strothmann Registration") was issued.

4. Attached hereto as Exhibit C is a true and correct copy of the Combined
Declaration under Sections 8 and 15 of the Lanham Act for the Strothmann Registration signed

by Strothmann on February 10, 2009 and filed with the USPTO March 16, 2009.



5. Attached hereto as Exhibit D is a true and correct copy of U.S. Application No.
77/830,956 for the mark EMOTION filed by Alco under International Class 12 for:

" Automobiles, scooters, and motorcycles".

6. Attached hereto as Exhibit E is a true and correct copy of U.S. Application No.
77/830,959 for the mark E-MOTION filed by Alco under International Class 12 for:

" Automobiles, scooters, and motorcycles".

7. Attached hereto as Exhibit F is a true and correct copy of the relevant portions of
the December 21, 2009 Office Action entered during prosecution of Alco's first application
(App. No. 77/830,956) in which the Trademark Examiner refused registration on the grounds of
likelihood of confusion with the prior Strothmann Registration.

8. Attached hereto as Exhibit G is a true and correct copy of the relevant portions of
the December 21, 2009 Office Action entered during prosecution of Alco's second application
(App. No. 77/830,959) in which the Trademark Examiner refused registration on the grounds of
likelihood of confusion with the prior Strothmann Registration.

9. On September 16, 2010, Alco served its First Set of Interrogatories, First Set of
Requests for Production, and First Set of Requests for Admissions to Respondent Strothmann.

10.  Attached hereto as Exhibit H is a true and correct copy of Alco’s First Set of
Interrogatories to Respondent Rolf Strothmann.

11.  Attached hereto as Exhibit I is a true and correct copy of Alco’s First Set of
Requests for Production to Respondent Rolf Strothmann.

12.  Attached hereto as Exhibit J is a true and correct copy of Alco’s First Set of

Requests for Admissions to Respondent Rolf Strothmann.



13.  On October 29, 2010, Strothmann served written responses to Alco’s discovery
requests. Attached hereto as Exhibit K is a true and correct copy of Respondent Strothmann’s
Responses to Alco’s First Set of Interrogatories to Respondent Rolf Strothmann.

14.  Attached hereto as Exhibit L is a true and correct copy of Respondent
Strothmann’s Responses to Alco’s First Set of Requests for Production to Respondent Rolf
Strothmann.

15.  Attached hereto as Exhibit M is a true and correct copy of Respondent
Strothmann’s Responses to Alco’s First Set of Admissions to Respondent Rolf Strothmann.

16.  Strothmann has produced 136 pages of documents and two electronic video files
of thirty-second advertisements for a golf cart. The documents consist of one email, excerpts
from advertisement in a golf magazine, a print advertisement for a golf cart that appeared in a
newspaper, 3-4 product brochures for a golf cart, a couple of photographs of golf carts, four
invoices, one statement, two television advertisements for golf carts, an income statement from
July 2008 to July 2009, a meeting agenda, notes from the meeting, and golf guides.

17.  On February 4, 2011, Alco filed a motion to compel certain discovery responses
to its Requests For Admissions, Interrogatories, and Requests for Production. Among other
things, Alco sought an Order compelling Strothmann to fully respond to discovery seeking
information about Strothmann’s first use in commerce of the E-MOTION mark for shopping
carts, mail delivery carts, industrial trucks, baby carriages, hand trucks, bicycles, wheel chairs,
rikshaws, and carts for suitcases (collectively, the “Extra Goods”), as well as information
regarding Strothmann’s use in commerce, sales, advertising, and business plans, if any, relating
to the Extra Goods. On June 3, 2011, the Board granted Alco’s motion and ordered Strothmann

to provide complete responses to the requested discovery within 30 days.



18.  OnlJuly 5, 2011, Strothmann served Alco with written supplemental responses to
Alco’s discovery requests. Attached hereto as Exhibit N is a true and correct copy of
Respondent Strothmann’s Supplemental Responses to Alco’s First Set of Interrogatories to
Respondent Rolf Strothmann.

19.  Attached hereto as Exhibit O is a true and correct copy of Respondent
Strothmann’s Supplemental Responses to Alco’s First Set of Requests for Production to
Respondent Rolf Strothmann.

20.  Attached hereto as Exhibit P is a true and correct copy of Respondent
Strothmann’s Supplemental Responses to Alco’s First Set of Admissions to Respondent Rolf
Strothmann.

21.  Strothmann has not produced a single document showing a business plan,
marketing plan, operational plan, or financial plan relating to the sale or planned sale of the Extra
Goods using the E MOTION mark.

22.  Strothmann has not produced any documents dated between September of 2002
and February of 2008.

23.  Attached hereto as Exhibit Q is a true and correct copy of Strothmann’s produced
documents bearing production numbers 000004-000006. This Exhibit Q is being filed separately
under seal.

I DECLARE UNDER PENALTY OF PERJURY THAT THE FOREGOING IS TRUE
AND CORRECT.

Executed on August 8, 2011 at Minneapolis, Minnesota

/s/ Jerry S. Podkopacz
Jerry S. Podkopacz

1360660.2
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Int, Cl.: 12
Prior U.S. Cls.: 19, 21, 23, 31, 35, and 44

Reg. No. 2,700,612
United States Patent and Trademark Office Registered Mar. 25, 2003

TRADEMARK
PRINCIPAL REGISTER

E-MOTION

STROTHMANN., ROLF (FED REP GERMANY  SES,ALL WITH AUXILIARY MOTORS, IN CLASS 12

INDIVIDUAL) (USS. CLS. 19, 21. 23, 31, 35 AND 44),
KOBENHUTTENWEG 49
D-66123 SAARBRUCKEN, FED REP GERMANY FIRST USE 8-29-2002; IN COMMERCE 8-29-2002.

FOR: GOLF CARTS, SHOPPING CARTS, MAIL
DELIVERY CARTS, INDUSTRIAL TRUCKS, BABY SN 75-321,940, FILED 7-10-1997.
CARRIAGES. HAND TRUCKS, BICYCLES, WHEEL
CHAIRS. RIKSHAWS, AND CARTS FOR SUITCA- RICHARD A. STRASER, EXAMINING ATTORNEY

AIC . . -
o Electronics Limited v. Rolf Strothmann Cancellation No. 92052572 Petitioner Exhibit A/2
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pDocket No.: BE-28

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

Applicant : Rolf Strothmann
Serial No. : 75/321,940
Filed : July 10, 1997
Mark H E-MOTION

TM Attorney : Albert Zervas
Law Office : 104

BOX ITU FEE

Assistant Commissioner for Trademarks
2900 Crystal Drive

Arlington, Virginia 22202-3513

STATEMENT OF USE UNDER 37 CFR §2.76

$ I R:

Rolf Strothmann declares that he is the Applicant and the
Applicant is the owner of the mark;

that the mark was first used on the goods motor assisted
golf pull carts; was first used in commerce between Germany and
the United States at latest on August 29, 2002, and is now in use

in such commerce;

03/10/2002 WPETTY 000000 =W

140,90 0P
o1 FCi363
WETTY
Repiny el 03/10/0000 WETTH  JHSISIN 1
FCr 704 $50.00 CR

Alco Electronics Limited v. Rolf Strothmann Cancellati
ation No, 92052572 Petitioner Exhibit B/2



_that the mark is used by printing it to the goods or the
packages therefore;

a specimen of the mark as used in commerce are enclosed.

The undersigned declares further that all statements made
herein of his own knowledge are true and that all statements made
on information and pelief are believed to be true; and further
that these statements were made with the knowledge that willful
false statements and the 1ike so maue are punishable by fine or
imprisonment, or beth, under Section 1001 of Title 18 of the
United States Code and that such willful false statements may
jeopardize the validity of the application or any registration

resulting therefrom.

Date:ﬁ?y;”[ Z@l 7002 By: / %% oq—

Rolf Strothmann

Alco Electronics Limi
Limited v. Rolf Strothmann Cancellation No. 92052572 Petitioner Exhibit B/3
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Incoming Correspondence Routing Sheet

To: ITU

Word Mark: E-MOTION

rial No: 75321940
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Trademaxk

Docket No.: BE-28

Applicant : Rolf Strothmann
Serial No. : 75/321,940
Filed : July 10, 1997
Mark H B-MOTION

T™ Attorney : Albert Zervas
lLaw Office : 104

BOX ITU FEE

Assistant Commissioner for Trademarks
2900 Crystal Drive
Arlington, Virginia 22202-3513

Sir:

Enclosed herewith 3is the STATBMENT OF USE signed by the
applicant, a specimen (International Class 12) of the mark and a

check in the amount of $150.00.

Alco Electronics Limited v. Rolf Strothmann

Cancellation No. 92052572 Petitioner Exhibit B/8



The Commisesioner is authorized to charge any additional fee
which may be required, or credit any overpayment, to Deposit

Account No. 11-1835,

Respectfully submitted,
FRIEDRICH KUEFFNER

'

py 0 K&
Friedrich Kueffner
(Reg. No. 29,482)
317 Madison Avenue, Suite 910
New York, New York 10017
(212) 986-3114

Dated: September 3, 2002

EXPRESS MAIL No.: EV 152 897 073 US Deposited: September 3, 2002

I hereby certify that this correspondence is being deposited with
the United States Postal Service Express mail under 37 CFR 1.10 on
the date indicated above and is addressed to the Commissioner of
Patents and Trademarks, Washington, DC 20231.

YA

Friedrich Kueffner

Alco Electronics Limited v. Rolf Strothmann Cancellation No. 92052572

Petitioner Exhibit B/9
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TRADEMARK

Docket No.: BE-28

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

Bpplicant

Registration No.

Registered
Mark

CUSTOMER NO

Rolf Strothmann
2,700,612

March 25, 2003
E-MOTION

00040570

Commissioner for Trademarks
P.0O. Box 1451
Alexandria, VA 22313-1451

SUBMISSION OF COMBINED DECLARATION UNDER SECTIONS 8 AND 15

Enclosed herewith are the Combined Declaration under Sections
8 and 15 signed by the registrant, specimen (International Class
12) of the mark. The amount of $300.00 to cover the fee is being

charged as per attached credit card form PTO-2038.

RN
162009

5 Patenl § THOfc/il Mail Ropd 2b 3%
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The Commissioner is authorized to charge any additional fee
which may be required, or credit any overpayment, to Deposit

Account No. 11-1835.

Respectfully submitted,

FRIEDRICH KUEFFNER

By @\VV‘?K/
Friedrich Kueffner
Reg. No. 29,482
317 Madison Avenue, Suite 910
New York, New York 10017
(212) 986-3114

Dated: March 12, 2009
Encls: PTO-2038 ($300.00)
Specimen

MAILING CERTIFICATE

I hereby certify that this correspondence is being deposited with
the United States Postal Service as first class mail in an
envelope addressed to: Commissioner for Trademarks, P.O. Box 1451,
Alexandria, VA 22313-1451 on March 12, 2009,

By: 6}\ kﬁk/ Date: March 12, 2009
Friedrich Kueffner

Alco Electronics Limited v. Rolf Strothmann Cancellation No. 92052572 Petitioner Exhibit C/3



" IN "WHE UNITED STATES PATENT AND TRADEMARK OFFICE
Combined Declaration Under Sections 8 and 15

Docket No.: BE-28
Mark: E-MOTION
Registration No: 2,700,612
Int. Class 12
To: Commissioner for Trademarks

P.0., Box 1451
Alexandria, VA 22313-1451

S IR:

DECLARATION

Rolf Strothmann , being hereby warned that willful false
statements and the like so made are punishable by fine o£
imprisonment, or both, under Section 1001 of Title 18 of the United
States Code and that such willful false statements may jeopardize the

validity of this document, declares that he resides at Kobenhiittenweg

49, D-66123 Saarbriicken, Germany, owns the above-identified

registration issued March 25, 2003; that the mark shown therein has
been in use in interstate commerce for five consecutive years from
the date of the registration to the present, on or in connection with

the following:

Alco Electronics Limited v. Rolf Strothmann Cancellation No. 92052572 petitioner Exhibit Cl4



GOLF CARTS, SHOPPING CARTS, MAIL DELIVERY CARTS, INDUSTRIAL TRUCKS,
BABY CARRIAGES, HAND TRUCKS, BICYCLES, WHEEL CHAIRS, RIKSHAWS, AND
CARTS FOR SUITCASES, ALL WITH AUXILIARY MOTORS, in Internatiocnal
Class 12 '

that such mark is still in use in commerce between Germany and the
United States; that such mark is still in use as evidenced by the
specimen included showing the mark as currently used; that there has
been no final decision adverse to registrant's claim of ownership of
such mark for such goods or services, or to registrant's right to
register the same or to keep the same on Register; there is no
proceeding involving said rights pending and not disposed of either
in the Patent and Trademark Office or in the courts; and that all
statements made of his own knowledge aré true and all statements made

on information and belief are believed to be true.

POWER OF ATTORNEY

The undersigned hereby appoints as its attorney: Friedrich Kueffner,
Registration No. 29,482, of 317 Madison Avenue, New York, New York
10017, U.S.A., with full powers of substitution, association and
revocation, to prosecute this declaration, to transact all business

in the Patent and Trademark Office in connection therewith.

Alco Electronics Limited v. Rolf Strothmann Cancellation No. 92052572 Petitioner Exhibit C/5



Please direct all correspondence and telephone calls to Friedrich
Kueffner, 317 Madison Avenue, Suite 910, New York, New York 10017;

telephone (212) 986-3114,

APPOINTMENT OF DOMESTIC REPRESENTATIVE

Friedrich Kueffner, whose postal address is 317 Madison Aveiwue, New
York, New York 10017, U.S.A.; is hereby designated registrant's
representative upon whom notice of process in proceedings affecting

the mark may be served.

ﬁk.//ﬂ/am | 4 %Wc-/’

Date Rolf Strothmann

Alco Electronics Limited v. Rolf Strothmann Cancellation No. 92052572 Petitioner Exhibit C/6
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EXHIBIT D
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Trademark/Service Mark Application, Principal Register

Serial Number: 77830956
Filing Date: 09/21/2009

Alco Electronics Limited v. Rolf Strothmann

The table below presents the data as entered.

NUMBER

77830956

SE

MARK INFORMATION

*MARK EMOTION

STANDARD CHARACTERS YES

USPTO-GENERATED IMAGE YES

LITERAL ELEMENT EMOTION
The mark consists of standard characters,

MARK STATEMENT without claim to any particular font, style,
size, or color.

REGISTER Principal

APPLICANT INFORMATION

*OWNER OF MARK Alco Electronics Limited

INTERNAL ADDRESS 11/F Zung Fu Industrial Building

*STREET 1067 King's Road

*CITY Quarry Bay

*COUNTRY Hong Kong

LEGAL ENTITY INFORMATION

TYPE corporation

STATE/COUNTRY OF INCORPORATION Hong Kong

GOODS AND/OR SERVICES AND BASIS INFORMATION

INTERNATIONAL CLASS 012

*IDENTIFICATION Automobiles, scooters, and motorcycles

FILING BASIS SECTION 1(b)

Cancellation No. 92052572

Petitioner Exhibit D/2



ATTORNEY INFORMATION

NAME Jerry S. Podkopacz
ATTORNEY DOCKET NUMBER 29883.00027

FIRM NAME Larkin Hoffman Daly & Lindgren Ltd.
INTERNAL ADDRESS 1500 Wells Fargo Plaza
STREET 7900 Xerxes Avenue South
CITY Minneapolis

STATE Minnesota

COUNTRY United States

ZIP/POSTAL CODE 55431

PHONE 952-896-3262

FAX 952-896-3333

EMAIL ADDRESS ipgroup@larkinhoffman.com
AUTHORIZED TO COMMUNICATE VIA EMAIL : Yes

OTHER APPOINTED ATTORNEY

Molly T. Eichten and Thomas J. Oppold and
James P. Quinn

DOMESTIC REPRESENTATIVE INFORMATION

NAME Jerry S. Podkopacz

FIRM NAME Larkin Hoffman Daly & Lindgren Ltd.
INTERNAL ADDRESS 1500 Wells Fargo Plaza
STREET 7900 Xerxes Avenue South
CITY Minneapolis

STATE Minnesota

COUNTRY United States

ZIP CODE 55431

PHONE 952-896-3262

FAX 952-896-3333

EMAIL ADDRESS ipgroup@larkinhoffman.com

AUTHORIZED TO COMMUNICATE VIA EMAIL

Yes

CORRESPONDENCE INFORMATION

NAME

Jerry S. Podkopacz

Alco Electronics Limited v. Rolf Strothmann

Cancellation No. 92052572 Petitioner Exhibit D/3




§ FIRM NAME Larkin Hoffman Daly & Lindgren Ltd.

INTERNAL ADDRESS 1500 Wells Fargo Plaza
STREET 7900 Xerxes Avenue South
CITY Minneapolis

STATE Minnesota

COUNTRY United States

ZIP/POSTAL CODE 55431

PHONE 952-896-3262

FAX 052-896-3333

EMAIL ADDRESS ipgroup@]larkinhoffman.com

AUTHORIZED TO COMMUNICATE VIA EMAIL : Yes

FEE INFORMATION
NUMBER OF CLASSES 1
FEE PER CLASS 325
*TOTAL FEE DUE 325
*TOTAL FEE PAID 325
SIGNATURE INFORMATION
SIGNATURE /Jerry S. Podkopacz/
SIGNATORY'S NAME Jerry S. Podkopacz
SIGNATORY'S POSITION Attorney of record, MN bar member
DATE SIGNED 09/21/2009
Alco Electronics Limited v. Rolf Strothmann Cancellation No. 92052572
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Trademark/Service Mark Application, Principal Register

Serial Number: 77830956
Filing Date: 09/21/2009

To the Commissioner for Trademarks:

MARK: EMOTION (Standard Characters, see mark
The literal element of the mark consists of EMOTION.
The mark consists of standard characters, without claim to any particular font, style, size, or color.

The applicant, Alco Electronics Limited, a corporation of Hong Kong, having an address of

11/F Zung Fu Industrial Building,

1067 King's Road

Quarry Bay

Hong Kong
requests registration of the trademark/service mark identified above in the United States Patent and
Trademark Office on the Principal Register established by the Act of July 5, 1946 (15 U.S.C. Section 1051
et seq.), as amended, for the following:

International Class 012: Automobiles, scooters, and motorcycles
Intent to Use: The applicant has a bona fide intention to use or use through the applicant's related company
or licensee the mark in commerce on or in connection with the identified goods and/or services. (15
U.S.C. Section 1051(b)).

The applicant's current Attorney Information:
Jerry S. Podkopacz and Molly T. Eichten and Thomas J. Oppold and James P. Quinn of Larkin Hoffman
Daly & Lindgren Ltd.

1500 Wells Fargo Plaza
7900 Xerxes Avenue South
Minneapolis, Minnesota 55431
United States
The attorney docket/reference number is 29883.00027.

The applicant hereby appoints Jerry S. Podkopacz of Larkin Hoffman Daly & Lindgren Ltd.
1500 Wells Fargo Plaza
7900 Xerxes Avenue South
Minneapolis Minnesota 55431
United States
as applicant's representative upon whom notice or process in the proceedings affecting the mark may be
served.
The applicant's current Correspondence Information:

Jerry S. Podkopacz

Alco Electronics Limited v. Rolf Strothmann Cancellation No. 92052572 Petitioner Exhibit D/5



Larkin Hoffman Daly & Lindgren Ltd.

1500 Wells Fargo Plaza
7900 Xerxes Avenue South

Minneapolis, Minnesota 55431
952-896-3262(phone)

952-896-3333(fax)
ipgroup@larkinhoffman.com (authorized)

A fee payment in the amount of $325 has been submitted with the application, representing payment for 1
class(es).

Declaration

The undersigned, being hereby warned that willful false statements and the like so made are punishable by
fine or imprisonment, or both, under 18 U.S.C. Section 1001, and that such willful false statements, and
the like, may jeopardize the validity of the application or any resulting registration, declares that he/she is
properly authorized to execute this application on behalf of the applicant; he/she believes the applicant to
be the owner of the trademark/service mark sought to be registered, or, if the application is being filed
under 15 U.S.C. Section 1051(b), he/she believes applicant to be entitled to use such mark in commerce;
to the best of his/her knowledge and belief no other person, firm, corporation, or association has the right
to use the mark in commerce, either in the identical form thereof or in such near resemblance thereto as to
be likely, when used on or in connection with the goods/services of such other person, to cause confusion,
or to cause mistake, or to deceive; and that all statements made of his/her own knowledge are true; and
that all statements made on information and belief are believed to be true.

Signature: /Jerry S. Podkopacz/ Date Signed: 09/21/2009
Signatory's Name: Jerry S. Podkopacz
Signatory's Position: Attorney of record, MN bar member

RAM Sale Number: 8701
RAM Accounting Date: 09/21/2009

Serial Number: 77830956

Internet Transmission Date: Mon Sep 21 13:28:26 EDT 2009
TEAS Stamp: USPTO/BAS-66.238.138.237-200909211328262
70760-77830956-4605894¢c16f51c86331accf15
a888fe482-CC-8701-20090921111504292245

Alco Electronics Limited v. Rolf Strothmann Cancellation No. 92052572
Petitioner Exhibit D/6



EMOTI

Alco Electronics Limited v. Rolf Strothmann Cancellation No. 92052572 Petitioner Exhibit D/7



EXHIBIT E

Alco Electronics Limited v. Rolf Strothmann Cancellation No. 92052572 Petitioner Exhibit E/1



Trademark/Service Mark Application, Principal Register

Serial Number: 77830959
Filing Date: 09/21/2009

The table below presents the data as entered.

77830959

MARK INFORMATION

*MARK E-MOTION
STANDARD CHARACTERS YES
USPTO-GENERATED IMAGE YES
LITERAL ELEMENT E-MOTION

The mark consists of standard characters,
MARK STATEMENT without claim to any particular font, style,
size, or color.

REGISTER Principal

APPLICANT INFORMATION

*OWNER OF MARK | Alco Electronics Limited
INTERNAL ADDRESS 11/F Zung Fu Industrial Buﬁding -
*STREET 1067 King's Road

*CITY Quarry Bay

*COUNTRY Hong Kong

LEGAL ENTITY INFORMATION

TYPE corporation

STATE/COUNTRY OF INCORPORATION Hong Kong

GOODS AND/OR SERVICES AND BASIS INFORMATION

INTERNATIONAL CLASS 012
*IDENTIFICATION, Automobiles, scooters, and motorcycles
FILING BASIS SECTION 1(b)

Alco Electronics Limited v. Rolf Strothmann Cancellation No. 92052572 Petitioner Exhibit E/2



ATTORNEY INFORMATION

NAME Jerry S. Podkopacz
ATTORNEY DOCKET NUMBER 29883.00028

FIRM NAME Larkin Hoffman Daly & Lindgren Ltd.
INTERNAL ADDRESS 1500 Wells Fargo Plaza
STREET 7900 Xerxes Avenue South
CITY Minneapolis

STATE Minnesota

COUNTRY United States

ZIP/POSTAL CODE 55431

PHONE 952-896-3262

FAX 952-896-3333

EMAIL ADDRESS ipgroup@larkkinhoffman.com

AUTHORIZED TO COMMUNICATE VIA EMAIL

Yes

OTHER APPOINTED ATTORNEY

Molly T. Eichten and Thomas J. Oppold and
James P. Quinn

DOMESTIC REPRESENTATIVE INFORMATION

NAME Jerry S. Podkopacz

FIRM NAME Larkin Hoffman Daly & Lindgren Ltd.
INTERNAL ADDRESS 1500 Wells Fargo Plaza
STREET 7900 Xerxes Avenue South
CITY Minneapolis

STATE Minnesota

COUNTRY United States

ZIP CODE 55431

PHONE 952-896-3262

FAX 952-896-3333

EMAIL ADDRESS ipgroup@larkkinhoffman.com

AUTHORIZED TO COMMUNICATE VIA EMAIL

Yes

CORRESPONDENCE INFORMATION

NAME

Jerry S. Podkopacz

Alco Electronics Limited v. Rolf Strothmann

Cancellaticn No. 92052572
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FIRM NAME Larkin Hoffman Daly & Lindgren Ltd.
INTERNAL ADDRESS 1500 Wells Fargo Plaza

STREET 7900 Xerxes Avenue South

CITY Minneapolis

STATE Minnesota

COUNTRY United States

ZIP/POSTAL CODE 55431

PHONE 952-896-3262

FAX 952-896-3333

EMAIL ADDRESS ipgroup@larkkinhoffman.com

AUTHORIZED TO COMMUNICATE VIA EMAIL | Yes

FEE INFORMATION

NUMBER OF CLASSES 1

FEE PER CLASS 325

*TOTAL FEE DUE | 325

*TOTAL FEE PAID 325

SIGNATURE INFORMATION

SIGNATURE /Jerry S. Podkopacz/

SIGNATORY'S NAME Jerry S. Podkopacz

SIGNATORY'S POSITION Attorney of record, MN bar member
DATE SIGNED 09/21/2009

Alco Electronics Limited v. Rolf Strothmann Cancellation No. 92052572 Petitioner Exhibit £/4



Alco Electronics Limited v. Rolf Strothmann

Trademark/Service Mark Application, Principal Register

Serial Number: 77830959
Filing Date: 09/21/2009

To the Commissioner for Trademarks:

MARK: E-MOTION (Standard Characters, see mark)
The literal element of the mark consists of E-MOTION.
The mark consists of standard characters, without claim to any particular font, style, size, or color.

The applicant, Alco Electronics Limited, a corporation of Hong Kong, having an address of

11/F Zung Fu Industrial Building,

1067 King's Road

Quarry Bay

Hong Kong
requests registration of the trademark/service mark identified above in the United States Patent and
Trademark Office on the Principal Register established by the Act of July 5, 1946 (15 U.S.C. Section 1051
et seq.), as amended, for the following:

International Class 012: Automobiles, scooters, and motorcycles
Intent to Use: The applicant has a bona fide intention to use or use through the applicant's related company
or licensee the mark in commerce on or in connection with the identified goods and/or services. (15
U.S.C. Section 1051(b)).

The applicant's current Attorney Information:
Jerry S. Podkopacz and Molly T. Eichten and Thomas J. Oppold and James P. Quinn of Larkin Hoffman
Daly & Lindgren Ltd.

1500 Wells Fargo Plaza
7900 Xerxes Avenue South
Minneapolis, Minnesota 55431
United States
The attorney docket/reference number is 29883.00028.

The applicant hereby appoints Jerry S. Podkopacz of Larkin Hoffman Daly & Lindgren Ltd.
1500 Wells Fargo Plaza
7900 Xerxes Avenue South
Minneapolis Minnesota 55431
United States
as applicant's representative upon whom notice or process in the proceedings affecting the mark may be
served.
The applicant's current Correspondence Information:

Jerry S. Podkopacz
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Larkin Hoffman Daly & Lindgren Ltd.

1500 Wells Fargo Plaza
7900 Xerxes Avenue South

Minneapolis, Minnesota 55431
952-896-3262(phone)

952-896-3333(fax)
ipgroup@larkkinhoffman.com (authorized)

A fee payment in the amount of $325 has been submitted with the application, representing payment for 1
class(es).

Declaration

The undersigned, being hereby warned that willful false statements and the like so made are punishable by
fine or imprisonment, or both, under 18 U.S.C. Section 1001, and that such willful false statements, and
the like, may jeopardize the validity of the application or any resulting registration, declares that he/she is
properly authorized to execute this application on behalf of the applicant; he/she believes the applicant to
be the owner of the trademark/service mark sought to be registered, or, if the application is being filed
under 15 U.S.C. Section 1051(b), he/she believes applicant to be entitled to use such mark in commerce;
to the best of his/her knowledge and belief no other person, firm, corporation, or association has the right
to use the mark in commerce, either in the identical form thereof or in such near resemblance thereto as to
be likely, when used on or in connectipn with the goods/services of such other person, to cause confusion,
or to cause mistake, or to deceive; and that all statements made of his/her own knowledge are true; and
that all statements made on information and belief are believed to be true.

Signature: /Jerry S. Podkopacz/ Date Signed: 09/21/2009
Signatory's Name: Jerry S. Podkopacz
Signatory's Position: Attorney of record, MN bar member

RAM Sale Number: 8735
RAM Accounting Date: 09/21/2009

Serial Number: 77830959

Internet Transmission Date: Mon Sep 21 13:31:03 EDT 2009
TEAS Stamp: USPTO/BAS-66.238.138.237-200909211331035
18204-77830959-46094fcb34d6e19c9d34076b8
913eb90a4-CC-8735-20090921112115411847
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To: Alco Electronics Limited (ipgroup@larkinhoffman.com)

Subject: U.S. TRADEMARK APPLICATION NO. 77830956 - EMOTION -
29883.00027
Sent: 12/21/2009 2:26:34 PM

Sent As: ECOM104@USPTO.GOV

Attachments: Attachment - 1
Attachment - 2
Attachment - 3
Attachment - 4
Attachment - 5
Attachment - 6
Attachment - 7
Attachment - 8
Attachment - 9
Attachment - 10
Attachment - 11
Attachment - 12
Attachment - 13
Attachment - 14
Attachment - 15
Attachment - 16
Attachment - 17
Attachment - 18
Attachment - 19
Attachment - 20
Attachment - 21
Attachment - 22
Attachment - 23
Attachment - 24
Attachment - 25
Attachment - 26
Attachment - 27
Attachment - 28
Attachment - 29
Attachment - 30
Attachment - 31
Attachment - 32
Attachment - 33
Attachment - 34
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Attachment - 35
Attachment - 36
Attachment - 37
Attachment - 38
Attachment - 39
Attachment - 40
Attachment - 41

UNITED STATES PATENT AND TRADEMARK OFFICE

SERIAL NO: 77/830956

MARK: EMOTION

*77830956*

CORRESPONDENT ADDRESS:
JERRY S. PODKOPACZ RESPOND TO THIS ACTION:
LARKIN HOFFMAN DALY & LINDGREN http://www.uspto.gov/teas/eTEASpageD.htm
LTD.
7900 XERXES AVE § GENERAL TRADEMARK INFORMATION:

MINNEAPOLIS, MN 55431-1106 http://www.uspto.gov/main/trademarks.htm

APPLICANT: Alco Electronics Limited

CORRESPONDENT’S REFERENCE/DOCKET
NO:
29883.00027
CORRESPONDENT E-MAIL ADDRESS:
ipgroup@larkinhoffman.com

OFFICE ACTION

TO AVOID ABANDONMENT, THE OFFICE MUST RECEIVE A PROPER RESPONSE TO THIS
OFFICE ACTION WITHIN 6 MONTHS OF THE ISSUE/MAILING DATE.

" ISSUE/MAILING DATE: 12/21/2009
Search Results
The referenced application has been reviewed by the assigned trademark examining attorney. Applicant
must respond timely and completely to the issue(s) below. 15 U.S.C. §1062(b); 37 C.F.R. §§2.62(a),
2.65(a); TMEP §§711, 718.03.

SECTION 2(d) REFUSAL - LIKELIHOOD OF CONFUSION
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Registration of the applied-for mark is refused because of a likelihood of confusion with the mark in U.S.
Registration No. 2700612. Trademark Act Section 2(d), 15 U.S.C. §1052(d); see TMEP §§1207.01 et seq.
See the enclosed registration.

Trademark Act Section 2(d) bars registration of an applied-for mark that so resembles a registered mark
that it is likely that a potential consumer would be confused or mistaken or deceived as to the source of the
goods and/or services of the applicant and registrant. See 15 U.S.C. §1052(d). The courtinlnre E. I du
Pont de Nemours & Co., 476 F.2d 1357, 177 USPQ 563 (C.C.P.A. 1973) listed the principal factors to be
considered when determining whether there is a likelihood of confusion under Section 2(d). See TMEP
§1207.01. However, not all of the factors are necessarily relevant or of equal weight, and any one factor
may be dominant in a given case, depending upon the evidence of record. In re Majestic Distilling Co.,
315F.3d 1311, 1315, 65 USPQ2d 1201, 1204 (Fed. Cir. 2003); see In re E. I. du Pont, 476 F.2d at 1361-
62, 177 USPQ at 567.

In this case, the following factors are the most relevant: similarity of the marks, similarity of the goods
and/or services, and similarity of trade channels of the goods and/or services. See In re Opus One, Inc., 60
USPQ2d 1812 (TTAB 2001); In re Dakin’s Miniatures Inc. , 59 USPQ2d 1593 (TTAB 1999); In re
Azteca Rest. Enters., Inc., 50 USPQ2d 1209 (TTAB 1999); TMEP §§1207.01 ef seq.

Comparison of Marks

In a likelihood of confusion determination, the marks are compared for similarities in their appearance,
sound, meaning or connotation and commercial impression. /n re E. I. du Pont de Nemours & Co., 476
F.2d 1357, 1361, 177 USPQ 563, 567 (C.C.P.A. 1973); TMEP §1207.01(b). Similarity in any one of
these elements may be sufficient to find a likelihood of confusion. In re White Swan Ltd., 8 USPQ2d
1534, 1535 (TTAB 1988); In re Lamson Oil Co., 6 USPQ2d 1041, 1043 (TTAB 1987); see TMEP
§1207.01(b).

The applicant’s mark is “EMOTION.”  The registrant’s mark is “E-MOTION.” The marks are highly
similar because they have the same sound and meaning. The only difference between the two marks is the
deletion of the hyphenation in the applicant’s mark. Despite this deletion, the mark maintains its sound
and meaning and they impart a confusingly similar commercial impression.

Comparison of Goods/Services

The goods of the parties need not be identical or directly competitive to find a likelihood of confusion.
See Safety-Kleen Corp. v. Dresser Indus., Inc., 518 F.2d 1399, 1404, 186 USPQ 476, 480 (C.C.P.A.
1975); TMEP §1207.01(a)(i). Rather, they need only be related in some manner, or the conditions
surrounding their marketing are such that they would be encountered by the same purchasers under
circumstances that would give rise to the mistaken belief that the goods and/or services come from a
common source. In re Total Quality Group, Inc., 51 USPQ2d 1474, 1476 (TTAB 1999); TMEP
§1207.01(a)(i); see, e.g., On-line Careline Inc. v. Am. Online Inc., 229 F.3d 1080, 1086-87, 56 USPQ2d
1471, 1475-76 (Fed. Cir. 2000); In re Martin's Famous Pastry Shoppe, Inc. , 748 F.2d 1565, 1566-68, 223
USPQ 1289, 1290 (Fed. Cir. 1984).

The applicant’s goods are “Automobiles, scooters, and motorcycles.” The registrant’s goods are “Golf
carts, shopping carts, mail delivery carts, industrial trucks, baby carriages, hand trucks, bicycles, wheel
chairs, rikshaws, and carts for suitcases, all with auxiliary motors.” The goods are closely related because
they both include motorized vehicles likely to come from a common source.
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Attached are copies of printouts from the USPTO X-Search database, which show third-party registrations
of marks used in connection with the same or similar goods and/or services as those of applicant and
registrant in this case. These printouts have probative value to the extent that they serve to suggest that
the goods and/or services listed therein, namely, automobiles, scoters, or motorcycles or trucks, carts,
bicycle or carriages, are of a kind that may emanate from a single source. In re Infinity Broad. Corp., 60
USPQ2d 1214, 1217-18 (TTAB 2001); In re Albert Trostel & Sons Co., 29 USPQ2d 1783, 1785-86
(TTAB 1993); In re Mucky Duck Mustard Co., 6 USPQ2d 1467, 1470 n.6 (TTAB 1988); TMEP
§1207.01(d)(iii).

Purchasers of applicant’s goods could mistakenly assume such goods were produced by registrant, or that
applicant and registrant are related in some way. Because the marks are highly similar and the goods are
closely related, the similarities among the marks and the goods are so great as to create a likelihood of
confusion among consumers as to the source of the goods.

The overriding concern is not only to prevent buyer confusion as to the source of the goods and/or
services, but to protect the registrant from adverse commercial impact due to use of a similar mark by a
newcomer. See In re Shell Oil Co., 992 F.2d 1204, 1208, 26 USPQ2d 1687, 1690 (Fed. Cir. 1993).
Therefore, any doubt regarding a likelihood of confusion determination is resolved in favor of the
registrant. TMEP §1207.01(d)(i); see Hewlett-Packard Co. v. Packard Press, Inc., 281 F.3d 1261, 1265,
62 USPQ2d 1001, 1003 (Fed. Cir. 2002); In re Hyper Shoppes (Ohio), Inc., 837 F.2d 463, 464-65, 6
USPQ2d 1025, 1025 (Fed. Cir. 1988).

Accordingly, since the marks are confusingly similar and the goods are closely related, there is a
likelihood of confusion and registration must be refused under Section 2(d) of the Trademark Act.

Although applicant’s mark has been refused registration, applicant may respond to the refusal(s) by
submitting evidence and arguments in support of registration.

Response to Office Action

There is no required format or form for responding to an Office action. The Office recommends
applicants use the Trademark Electronic Application System (TEAS) to respond to Office actions online at
http://www.uspto.gov/teas/index.html. If applicant responds on paper via regular mail, the response
should include the title “Response to Office Action” and the following information: (1) the name and law
office number of the examining attorney, (2) the serial number and filing date of the application, (3) the
date of issuance of this Office action, (4) applicant’s name, address, telephone number and e-mail address
(if applicable), and (5) the mark. 37 C.F.R. §2.194(b)(1); TMEP §302.03(a).

In the response, applicant should explicitly address each refusal and/or requirement raised in the Office
action. If a refusal has issued, applicant may wish to argue against the refusal, i.e., submit arguments
and/or evidence as to why the refusal should be withdrawn and why the mark should register. To respond
to requirements, applicant should set forth in writing the required changes or statements.

The response must be signed by applicant or someone with legal authority to bind applicant (i.c., a
corporate officer of a corporate applicant, the equivalent of an officer for unincorporated organizations or
limited liability company applicants, a general partner of a partnership applicant, each applicant for
applications with multiple individual applicants). TMEP §§605.02, 712. The signer must personally sign
and date the response or manually enter their electronic signature in the signature block. TMEP §605.02
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If applicant has questions about its application or needs assistance in responding to this Office action,
please telephone the assigned trademark examining attorney directly at the number below.

/Jenny Park/
Examining Attorney
Law Office 104
571-272-8857

RESPOND TO THIS ACTION: Applicant should file a response to this Office action online using the
form at http://www.uspto.gov/teas/eTEASpageD htm, waiting 48-72 hours if applicant received
notification of the Office action via e-mail. For technical assistance with the form, please e-mail
TEAS@uspto.gov. For questions about the Office action itself, please contact the assigned examining
attorney. Do not respond to this Office action by e-mail; the USPTO does not accept e-mailed
responses.

If responding by paper mail, please include the following information: the application serial number, the
mark, the filing date and the name, title/position, telephone number and e-mail address of the person
signing the response. Please use the following address: Commissioner for Trademarks, P.O. Box 1451,
Alexandria, VA 22313-1451.

STATUS CHECK: Check the status of the application at least once every six months from the initial
filing date using the USPTO Trademark Applications and Registrations Retrieval (TARR) online system
at http://tarr.uspto.gov. When conducting an online status check, print and maintain a copy of the
complete TARR screen. If the status of your application has not changed for more than six months, please
contact the assigned examining attorney.
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To: Alco Electronics Limited (ipgroup@larkkinhoffman.com)

Subject: U.S. TRADEMARK APPLICATION NO. 77830959 - E-MOTION -
29883.00028
Sent: 12/21/2009 2:25:25 PM

Sent As: ECOM104@USPTO.GOV

Attachments: Attachment - 1
Attachment - 2
Attachment - 3
Attachment - 4
Attachment - 5
Attachment - 6
Attachment - 7
Attachment - 8
Attachment - 9
Attachment - 10

- Attachment - 11
Attachment - 12
Attachment - 13
Attachment - 14
Attachment - 15
Attachment - 16
Attachment - 17
Attachment - 18
Attachment - 19
Attachment - 20
Attachment - 21
Aftachment - 22
Attachment - 23
Attachment - 24
Attachment - 25
Attachment - 26
Attachment - 27
Attachment - 28
Attachment - 29
Attachment - 30
Attachment - 31
Attachment - 32
Attachment - 33
Attachment - 34
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Attachment - 35
Attachment - 36
Attachment - 37
Attachment - 38
Attachment - 39
Attachment - 40

UNITED STATES PATENT AND TRADEMARK OFFICE

SERIAL NO: 77/830959

MARK: E-MOTION

*77830959*

CORRESPONDENT ADDRESS:
JERRY S. PODKOPACZ RESPOND TO THIS ACTION:
LARKIN HOFFMAN DALY & LINDGREN http://www.uspto.gov/teas/€ TEASpageD.htm
LTD.
7900 XERXES AVE S GENERAL TRADEMARK INFORMATION:

MINNEAPOLIS, MN 55431-1106 http://www.uspto.gov/main/trademarks.htm

APPLICANT: Alco Electronics Limited

CORRESPONDENT’S REFERENCE/DOCKET
NO:
29883.00028
CORRESPONDENT E-MAIL ADDRESS:
ipgroup@larkkinhoffman.com

OFFICE ACTION

TO AVOID ABANDONMENT, THE OFFICE MUST RECEIVE A PROPER RESPONSE TO THIS
OFFICE ACTION WITHIN 6 MONTHS OF THE ISSUE/MAILING DATE.

ISSUE/MAILING DATE: 12/21/2009

Search Results

The referenced application has been reviewed by the assigned trademark examining attorney. Applicant
must respond timely and completely to the issue(s) below. 15 U.S.C. §1062(b); 37 C.F.R. §§2.62(a),
2.65(a); TMEP §§711, 718.03.

SECTION 2(d) REFUSAL - LIKELTHOOD OF CONFUSION

Registration of the applied-for mark is refused because of a likelihood of confusion with the mark in U.S.
Registration No. 2700612. Trademark Act Section 2(d), 15 U.S.C. §1052(d); see TMEP §§1207.01 et seq.
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See the enclosed registration.

Trademark Act Section 2(d) bars registration of an applied-for mark that so resembles a registered mark
that it is likely that a potential consumer would be confused or mistaken or deceived as to the source of the
goods and/or services of the applicant and registrant. See 15 U.S.C. §1052(d). The courtin/nre E. I du
Pont de Nemours & Co., 476 F.2d 1357, 177 USPQ 563 (C.C.P.A. 1973) listed the principal factors to be
considered when determining whether there is a likelihood of confusion under Section 2(d). See TMEP
§1207.01. However, not all of the factors are necessarily relevant or of equal weight, and any one factor
may be dominant in a given case, depending upon the evidence of record. In re Majestic Distilling Co.,
315F.3d 1311, 1315, 65 USPQ2d 1201, 1204 (Fed. Cir. 2003); see In re E. I. du Pont, 476 F.2d at 1361-
62, 177 USPQ at 567.

In this case, the following factors are the most relevant: similarity of the marks, similarity of the goods
and/or services, and similarity of trade channels of the goods and/or services. See In re Opus One, Inc., 60
USPQ2d 1812 (TTAB 2001); In re Dakin's Miniatures Inc. , 59 USPQ2d 1593 (TTAB 1999); In re
Azteca Rest. Enters., Inc., 50 USPQ2d 1209 (TTAB 1999); TMEP §§1207.01 ef seq.

Comparison of Marks

In a likelihood of confusion determination, the marks are compared for similarities in their appearance,
sound, meaning or connotation and commercial impression. In re E. I. du Pont de Nemours & Co., 476
F.2d 1357, 1361, 177 USPQ 563, 567 (C.C.P.A. 1973); TMEP §1207.01(b). Similarity in any one of
these elements may be sufficient to find a likelihood of confusion. In re White Swan Ltd., 8 USPQ2d
1534, 1535 (TTAB 1988); In re Lamson Oil Co., 6 USPQ2d 1041, 1043 (TTAB 1987); see TMEP
§1207.01(b).

The applicant’s mark is “E-MOTION” is identical to the registrant’s mark “E-MOTION.”  If the marks
of the respective parties are identical, the relationship between the goods and/or services of the respective
parties need not be as close to support a finding of likelihood of confusion as might apply where
differences exist between the marks. In re Opus One Inc., 60 USPQ2d 1812, 1815 (TTAB 2001); Amcor,
Inc. v. Amcor Indus., Inc., 210 USPQ 70, 78 (TTAB 1981); TMEP §1207.01(a).

Comparison of Goods/Services

The goods of the parties need not be identical or directly competitive to find a likelihood of confusion.
See Safety-Kleen Corp. v. Dresser Indus., Inc., 518 F.2d 1399, 1404, 186 USPQ 476, 480 (C.C.P.A.
1975); TMEP §1207.01(a)(i). Rather, they need only be related in some manner, or the conditions
surrounding their marketing are such that they would be encountered by the same purchasers under
circumstances that would give rise to the mistaken belief that the goods and/or services come from a
common source. In re Total Quality Group, Inc., 51 USPQ2d 1474, 1476 (TTAB 1999); TMEP
§1207.01(a)(i); see, e.g., On-line Careline Inc. v. Am. Online Inc., 229 F.3d 1080, 1086-87, 56 USPQ2d
1471, 1475-76 (Fed. Cir. 2000); In re Martin’s Famous Pastry Shoppe, Inc. , 748 F.2d 1565, 1566-68, 223
USPQ 1289, 1290 (Fed. Cir. 1984).

The applicant’s goods are “Automobiles, scooters, and motorcycles.” The registrant’s goods are “Golf
carts, shopping carts, mail delivery carts, industrial trucks, baby carriages, hand trucks, bicycles, wheel
chairs, rikshaws, and carts for suitcases, all with auxiliary motors.” The goods are closely related because
they both include motorized vehicles likely to come from a common source.
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Attached are copies of printouts from the USPTO X-Search database, which show third-party registrations
of marks used in connection with the same or similar goods and/or services as those of applicant and
registrant in this case. These printouts have probative value to the extent that they serve to suggest that
the goods and/or services listed therein, namely, automobiles, scoters, or motorcycles or trucks, carts,
bicycle or carriages, are of a kind that may emanate from a single source. Ir re Infinity Broad. Corp., 60
USPQ2d 1214, 1217-18 (TTAB 2001); In re Albert Trostel & Sons Co., 29 USPQ2d 1783, 1785-86
(TTAB 1993); In re Mucky Duck Mustard Co., 6 USPQ2d 1467, 1470 n.6 (TTAB 1988); TMEP
§1207.01(d)(iii).

Purchasers of applicant’s goods could mistakenly assume such goods were produced by registrant, or that
applicant and registrant are related in some way. Because the marks are identical and the goods are
closely related, the similarities among the marks and the goods are so great as to create a likelihood of
confusion among consumers as to the source of the goods.

The overriding concern is not only to prevent buyer confusion as to the source of the goods and/or
services, but to protect the registrant from adverse commercial impact due to use of a similar mark by a
newcomer. See In re Shell Oil Co., 992 F.2d 1204, 1208, 26 USPQ2d 1687, 1690 (Fed. Cir. 1993).
Therefore, any doubt regarding a likelihood of confusion determination is resolved in favor of the
registrant. TMEP §1207.01(d)(i); see Hewlett-Packard Co. v. Packard Press, Inc., 281 F.3d 1261, 1265,
62 USPQ2d 1001, 1003 (Fed. Cir. 2002); In re Hyper Shoppes (Ohio), Inc., 837 F.2d 463, 464-65, 6
USPQ2d 1025, 1025 (Fed. Cir. 1988).

Accordingly, since the marks are confusingly similar and the goods are closely related, there is a
likelihood of confusion and registration must be refused under Section 2(d) of the Trademark Act.

Although applicant’s mark has been refused registration, applicant may respond to the refusal(s) by
submitting evidence and arguments in support of registration.

Response to Office Action

There is no required format or form for responding to an Office action. The Office recommends
applicants use the Trademark Electronic Application System (TEAS) to respond to Office actions online at
http://www.uspto.gov/teas/index.html. If applicant responds on paper via regular mail, the response
should include the title “Response to Office Action” and the following information: (1) the name and law
office number of the examining attorney, (2) the serial number and filing date of the application, (3) the
date of issuance of this Office action, (4) applicant’s name, address, telephone number and e-mail address
(if applicable), and (5) the mark. 37 C.F.R. §2.194(b)(1); TMEP §302.03(a).

In the response, applicant should explicitly address each refusal and/or requirement raised in the Office
action. If a refusal has issued, applicant may wish to argue against the refusal, i.e., submit arguments
and/or evidence as to why the refusal should be withdrawn and why the mark should register. To respond
to requirements, applicant should set forth in writing the required changes or statements.

The response must be signed by applicant or someone with legal authority to bind applicant (i.e., a
corporate officer of a corporate applicant, the equivalent of an officer for unincorporated organizations or
limited liability company applicants, a general partner of a partnership applicant, each applicant for
applications with multiple individual applicants). TMEP §§605.02, 712. The signer must personally sign
and date the response or manually enter their electronic signature in the signature block. TMEP §605.02

If applicant has questions about its application or needs assistance in responding to this Office action,
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please telephone the assigned trademark examining attorney directly at the number below.

/Jenny Park/
Examining Attorney
Law Office 104
571-272-8857

RESPOND TO THIS ACTION: Applicant should file a response to this Office action online using the
form at http://www.uspto.gov/teas/eTEASpageD htm, waiting 48-72 hours if applicant received
notification of the Office action via e-mail. For fechnical assistance with the form, please e-mail
TEAS@uspto.gov. For questions about the Office action itself, please contact the assigned examining
attorney. Do not respond to this Office action by e-mail; the USPTO does not accept e-mailed
responses.

If responding by paper mail, please include the following information: the application serial number, the
mark, the filing date and the name, title/position, telephone number and e-mail address of the person
signing the response. Please use the following address: Commissioner for Trademarks, P.O. Box 1451,
Alexandria, VA 22313-1451.

STATUS CHECK: Check the status of the application at least once every six months from the initial
filing date using the USPTO Trademark Applications and Registrations Retrieval (TARR) online system
at http://tarr.uspto.gov. When conducting an online status check, print and maintain a copy of the
complete TARR screen. If the status of your application has not changed for more than six months, please
contact the assigned examining attorney.
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

ALCO ELECTRONICS LIMITED, Cancellation No. 92052572
Petitioner, ALCO ELECTRONICS LIMITED’S
FIRST SET OF INTERROGATORIES
v. TO RESPONDENT ROLF
STROTHMANN
ROLF STROTHMANN,
Respondent.

----------------------------------------

To:  Rolf Strothmann and his attorneys, Peter J. Phillips, Esq., Klaus P. Stoffel, Esq., Lucas &
Mercanti, LLP, 475 Park Avenue South, New York, NY 10016.

Pursuant to 37 C.F.R. § 2.120 and the Federal Rules of Civil Procedure, Alco Electronics
Limited (“Alco™), hereby requests that Respondent Rolf Strothmann (“Strothmann”) answer each
of the Interrogatories set forth below, fully, separately, and in writing within thirty (30) days
from the date of service of these Interrogatories.

INSTRUCTIONS AND DEFINITIONS
A. In responding to these Interrogatories, the following definitions apply:

1. The terms “you” and “your” mean and include Rolf Strothmann, and any and all
of his respective agents, employees, attorneys, representatives, affiliates,
consultants, and all persons either acting or purporting to act on his behalf.

2. The term “Alco” means Alco Electronics Limited and any of its predecessors,
successors, agents, employees, consultants, subsidiaries, affiliates, shareholders or
representatives.

3. The phrase “E-MOTION Mark” means the term “E-Motion” used as a name,

trademark, service mark or design mark either alone or in conjunction with any

. . an
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other word(s), design(s) or symbol(s), and printed or displayed in any font or style
of type or in writing or drawing.

4, The term “document” has the broadest meaning that can be ascribed to it pursuant
to 37 C.F. R. § 2.120 and the Federal Rules of Civil Procedure and includes,
without limitation, information stored on, or which can be reproduced from, any
magnetic, optical or other tangible medium of express, regardless of how encoded
or otherwise fixed, including email messages.

5. The terms “person” and “persons” shall mean and include any natural person,
partnership, corporation or other form of legal entity.

6. The terms “and” and “or” shall be construed conjunctively or disjunctively as
necessary to make the request inclusive rather than exclusive.

7. The phrase “use in commerce” shall have the same meaning as ascribed to it
pursuant to 15 U.S.C. § 1127,

8. The term “substantiate” means to identify: (1) each and every fact that supports,
refutes, proves, disproves, negates, or relates to the referenced contention; (2) all
documents that reference or relate to such facts and/or contention; and (3) each
individual with knowledge of such facts and/or contention.

9. The terms “evidence” and “evidencing” shall mean and include: referring to,
pertaining to, being relevant to, including, memorializing, reflecting, embodying,
containing, constituting, identifying, stating, concerning, supporting, refuting,
proving, disproving, and negating.

10.  The terms “identity” and “identify,” when used with respect to a person, shall
mean to state the present or last known full name, all previous and registered

and/or operating names, if any, present or last known business and residential
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addresses and telephone numbers, and, if applicable, the nature of the business
entity or organization.

11.  The terms “identity” and “identify,” when used with respect to a document, shall
mean to state the date the document was prepared or created, its author, a
summary of its contents, its length, the recipients of the document, and the present
custodian of the document and location of any copies of the document.

12.  The terms “identity” and “identify,” when used with respect to a date, shall mean
to state the exact day, month and year. If you cannot furnish an exact date in
response to any of the following interrogatories, after exercising due diligence to
secure the information necessary to do so, you are required to provide an
estimated date to the extent possible specifying the basis on which the estimate is
made, and, if possible, the upper or lower boundaries of the estimate.

B. Each interrogatory hereinafter set forth not only calls for the knowledge and information
in your possession, but also calls for all knowledge and information that is available to
you by reasonable inquiry, including inquiry of your representatives and attorneys.

C. If you cannot answer any of the following interrogatories in full, after exercising due
diligence to secure the information necessary to do so, answer to the extent possible,
specifying which portions of the interrogatory you are unable to answer, and state
whatever information or knowledge you have concerning the unanswered portion.

D. In the event that any interrogatory herein requires the identification of an oral
communication or document withheld under a claim of privilege, please provide the
following information with respect to each such oral communication or document:

L. The general subject matter of the oral communication or the document, and the

place and approximate date it was communicated, prepared, or created;
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2. The name and address of each person who was present during any part of the oral
communication, or who prepared, created, received, or examined the document or
a copy thereof;

3. The name and address of the person who presently has possession or custody of
the document; and

4. The type of privilege claimed.

INTERROGATORIES

INTERROGATORY NO. [:

Identify each and every person who consulted or provided information used in answering
these interrogatories, and state the number or part of the interrogatory for which they
provide such consultation or information.

INTERROGATORY NO. 2:

Describe in detail each use in commerce of the E-MOTION Mark by you in connection
with bicycles in the United States, including without limitation the time period for each
such use (including date of first use and date of last use), and all geographic areas (by city
and state) in which you have made such use.

INTERROGATORY NO. 3:

Describe in detail each use of the E-EMOTION Mark by you in the advertising or
promotion of bicycles in the United States, including without limitation, the specific
media in which you advertised or promoted such products (i.e., newspapers, trade
journals, magazines, etc.), the specific channels of trade through which you promoted
such products, and the specific locations in which you have sold or offered for sale each
such product.

INTERROGATORY NO. 4:

Describe in detail all sales made in the United States of bicycles using the E-MOTION
Mark, including without limitation the identity of products or services sold, the amount,
in dollars and units, of all sales for each month of such sales, the geographic area(s) of
such sales, the channels used to make such sales, and the dates of such sales.

INTERRQGATORY NO. 5:

Describe in detail all business plans referencing your intent to use in commerce of the
E-MOTION Mark in the United States in connection with bicycles, including without
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limitation, specific business goals, marketing plans, operational plans, projected sales,
and financial plans.

INTERROGATORY NO. 6:

Identify each person known or believed by you to have information concerning your use
in commerce of the E-MOTION Mark in connection with bicycles in the United States.

INTERROGATORY NO. 7:

Identify each document evidencing your use in commerce of the E-MOTION Mark in
connection with bicycles in the United States.

INTERROGATORY NO. §:

Describe in detail each use in commerce of the E-EMOTION Mark by you in connection
with shopping carts in the United States, including without limitation the time period for
each such use (including date of first use and date of last use), and all geographic areas
(by city and state) in which you have made such use.

INTERROGATORY NO. 9:

Describe in detail each use of the E-MOTION Mark by you in the advertising or
promotion of shopping carts in the United States, including without limitation, the
specific media in which you advertised or promoted such products (i.e., newspapers, trade
journals, magazines, etc.), the specific channels of trade through which you promoted
such products, and the specific locations in which you have sold or offered for sale each
such product.

INTERROGATORY NO. 10:

Describe in detail all sales made in the United States of shopping carts using the
E-MOTION Mark, including without limitation the identity of products or services sold,
the amount, in dollars and units, of all sales for each month of such sales, the geographic
area(s) of such sales, the channels used to make such sales, and the dates of such sales.

INTERROGATORY NO. 11:

Describe in detail all business plans referencing your intent to use in commerce of the

E-MOTION Mark in the United States in connection with shopping carts, including

without limitation, specific business goals, marketing plans, operational plans, pro_;ected
sales, and financial plans.

INTERROGATORY NO. 12:

Identify each person known or believed by you to have information concerning your use
in commerce of the E-MOTION Mark in connection with shopping carts in the United
States.
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INTERROGATORY NO. 13:

Identify each document evidencing your use in commerce of the E-MOTION Mark in
connection with shopping carts in the United States.

INTERROGATORY NO. 14;

Describe in detail each use in commerce of the E-MOTION Mark by you in connection
with mail delivery carts in the United States, including without limitation the time period
for each such use (including date of first use and date of last use), and all geographic
areas (by city and state) in which you have made such use.

INTERROGATORY NO. 15:

Describe in detail each use of the E-MOTION Mark by you in the advertising or
promotion of mail delivery carts in the United States, including without limitation, the
specific media in which you advertised or promoted such products (i.e., newspapers, trade
journals, magazines, etc.), the specific channels of trade through which you promoted
such products, and the specific locations in which you have sold or offered for sale each
such product.

INTERROGATORY NO. 16:

Describe in detail all sales made in the United States of mail delivery carts using the
E-MOTION Mark, including without limitation the identity of products or services sold,
the amount, in dollars and units, of all sales for each month of such sales, the geographic
area(s) of such sales, the channels used to make such sales, and the dates of such sales.

INTERROGATORY NO. 17:

Describe in detail all business plans referencing your intent to use in commerce of the
E-MOTION Mark in the United States in connection with mail delivery carts, including
without limitation, specific'business goals, marketing plans, operational plans, projected
sales, and financial plans,

INTERROGATORY NO. 18:

[dentify each person known or believed by you to have information concerning your use
in commerce of the E-MOTION Mark in connection with mail delivery carts in the
United States.

INTERROGATORY NO. 19:

Identify each document evidencing your use in commerce of the E-MOTION Mark in
connection with mail delivery carts in the United States.
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INTERROGATORY NO. 20:

Describe in detail each use in commerce of the E-MOTION Mark by you in connection
with industrial trucks in the United States, including without limitation the time period
for each such use (including date of first use and date of last use), and all geographic
areas (by city and state) in which you have made such use.

INTERROGATORY NO. 21:

Describe in detail each use of the E-MOTION Mark by you in the advertising or
promotion of industrial trucks in the United States, including without limitation, the
specific media in which you advertised or promoted such products (i.e., newspapers, trade
journals, magazines, etc.), the specific channels of trade through which you promoted
such products, and the specific locations in which you have sold or offered for sale each
such product.

INTERROGATORY NO. 22:

Describe in detail all sales made in the United States of industrial trucks using the
E-MOTION Mark, including without limitation the identity of products or services sold,
the amount, in dollars and units, of all sales for each month of such sales, the geographic
area(s) of such sales, the channels used to make such sales, and the dates of such sales.

INTERROGATORY NO. 23:

Describe in detail all business plans referencing your intent to use in commerce of the
E-MOTION Mark in the United States in connection with industrial trucks, including
without limitation, specific business goals, marketing plans, operational plans, projected
sales, and financial plans.

INTERROGATORY NO. 24:

Identify each person known or believed by you to have information concerning your use
in commerce of the E-MOTION Mark in connection with industrial trucks in the United

States.

INTERROGATORY NO. 25:

Identify each document evidencing your use in commerce of the E-MOTION Mark in
connection with industrial trucks in the United States.

INTERROGATORY NO. 26:

Describe in detail each use in commerce of the E-MOTION Mark by you in connection
with baby carriages in the United States, including without limitation the time period for
each such use (including date of first use and date of last use), and all geographic areas
(by city and state) in which you have made such use.
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INTERROGATORY NO. 27:

Describe in detail each use of the E-MOTION Mark by you in the advertising or
promotion of baby carriages in the United States, including without limitation, the specific
media in which you advertised or promoted such products (i.e., newspapers, trade
journals, magazines, etc.), the specific channels of trade through which you promoted
such products, and the specific locations in which you have sold or offered for sale each
such product.

INTERROGATORY NO. 28:

Describe in detail all sales made in the United States of baby carriages using the
E-MOTION Mark, including without limitation the identity of products or services sold,
the amount, in dollars and units, of all sales for each month of such sales, the geographic
area(s) of such sales, the channels used to make such sales, and the dates of such sales.

INTERROGATORY NO. 29:

Describe in detail all business plans referencing your intent to use in commerce of the
E-MOTION Mark in the United States in connection with baby carriages, including
without limitation, specific business goals, marketing plans, operational plans, projected
sales, and financial plans.

INTERROGATORY NO. 30:

Identify each person known or believed by you to have information concerning your use
in commerce of the E-MOTION Mark in connection with baby carriages in the United
States.

INTERROGATORY NO. 31:

Identify each document evidencing your use in commerce of the E-MOTION Mark in
connection with baby carriages in the United States.

INTERROGATORY NO, 32:

Describe in detail each use in commerce of the E-MOTION Mark by you in connection
with hand trucks in the United States, including without limitation the time period for
each such use (including date of first use and date of last use), and all geographic areas
(by city and state) in which you have made such use.

INTERROGATORY NO. 33:

Describe in detail each use of the E-MOTION Mark by you in the advertising or
promotion of hand trucks in the United States, including without limitation, the specific
media in which you advertised or promoted such products (i.e., newspapers, trade
journals, magazines, etc.), the specific channels of trade through which you promoted
such products, and the specific locations in which you have sold or offered for sale each
such product.
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INTERROGATORY NO. 34:

Describe in detail all sales made in the United States of hand trucks using the
E-MOTION Mark, including without limitation the identity of products or services sold,
the amount, in dollars and units, of all sales for each month of such sales, the geographic
area(s) of such sales, the channels used to make such sales, and the dates of such sales.

INTERROGATORY NO. 35:

Describe in detail all business plans referencing your intent to use in commerce of the
E-MOTION Mark in the United States in connection with hand trucks, including without
limitation, specific business goals, marketing plans, operational plans, projected sales,
and financial plans.

INTERROGATORY NO. 36:

Identify each person known or believed by you to have information concerning your use
in commerce of the E-MOTION Mark in connection with hand trucks in the United
States.

INTERROGATORY NO. 37:

Identify each document evidencing your use in commerce of the E-MOTION Mark in
connection with hand trucks in the United States.

INTERROGATORY NO. 38:

Describe in detail each use in commerce of the E-MOTION Mark by you in connection
with wheel chairs in the United States, including without limitation the time period for

each such use (including date of first use and date of last use), and all geographic areas

(by city and state) in which you have made such use.

INTERROGATORY NO. 39:

Describe in detail each use of the E-MOTION Mark by you in the advertising or
promotion of wheel chairs in the United States, including without limitation, the specific
media in which you advertised or promoted such products (i.e., newspapers, trade
journals, magazines, etc.), the specific channels of trade through which you promoted
such products, and the specific locations in which you have sold or offered for sale each
such product.

INTERROGATORY NO. 40:

Describe in detail all sales made in the United States of wheel chairs using the
E-MOTION Mark, including without limitation the identity of products or services sold,
the amount, in dollars and units, of all sales for each month of such sales, the geographic
area(s) of such sales, the channels used to make such sales, and the dates of such sales.

Alco Electronics Limited v. Rolf Strothmann Cancellation No. 92052572

Petitioner Exhibit H/10



INTERROGATORY NO. 41:

Describe in detail all business plans referencing your intent to use in commerce of the
E-MOTION Mark in the United States in connection with wheel chairs, including
without limitation, specific business goals, marketing plans, operational plans, projected
sales, and financial plans.

INTERROGATORY NO. 42:

Identify each person known or believed by you to have information concerning your use
in commerce of the E-MOTION Mark in connection with wheel chairs in the United
States.

INTERROGATORY NO. 43:

Identify each document evidencing your use in commerce of the E-MOTION Mark in
connection with wheel chairs in the United States.

INTERROGATORY NO. 44:

Describe in detail each use in commerce of the E-MOTION Mark by you in connection
with rikshaws in the United States, including without limitation the time period for each
such use (including date of first use and date of last use), and all geographic areas (by city
and state) in which you have made such use.

INTERROGATORY NO. 45:

Describe in detail each use of the E-MOTION Mark by you in the advertising or
promotion of rikshaws in the United States, including without limitation, the specific
media in which you advertised or promoted such products (i.e., newspapers, trade
journals, magazines, etc.), the specific channels of trade through which you promoted
such products, and the specific locations in which you have sold or offered for sale each
such product.

INTERROGATORY NO. 46:

Describe in detail all sales made in the United States of rikshaws using the E-MOTION
Mark, including without limitation the identity of products or services sold, the amount,
in dollars and units, of all sales for each month of such sales, the geographic area(s) of
such sales, the channels used to make such sales, and the dates of such sales.

INTERROGATORY NO. 47:

Describe in detail all business plans referencing your intent to use in commerce of the
E-MOTION Mark in the United States in connection with rikshaws, including without
limitation, specific business goals, marketing plans, operational plans, projected sales,
and financial plans.

10.
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INTERROGATORY NO. 48:

Identify each person known or believed by you to have information conceming your use
in commerce of the E-MOTION Mark in connection with rikshaws in the United States.

INTERROGATORY NO. 49:

Identify each document evidencing your use in commerce of the E-MOTION Mark in
connection with rikshaws in the United States.

INTERROGATORY NO. 50:

Describe in detail each use in commerce of the E-MOTION Mark by you in connection
with carts for suitcases in the United States, including without limitation the time period
for each such use (including date of first use and date of last use), and all geographic
areas (by city and state) in which you have made such use.

INTERROGATORY NO. 51:

Describe in detail each use of the E-MOTION Mark by you in the advertising or
promotion of carts for suitcases in the United States, including without limitation, the
specific media in which you advertised or promoted such products (i.e., newspapers, trade
journals, magazines, etc.), the specific channels of trade through which you promoted
such products, and the specific locations in which you have sold or offered for sale each
such product.

INTERROGATORY NO. 52:

Describe in detail all sales made in the United States of carts for suitcases using the
E-MOTION Mark, including without limitation the identity of products or services sold,
the amount, in dollars and units, of all sales for each month of such sales, the geographic
area(s) of such sales, the channels used to make such sales, and the dates of such sales.

INTERROGATORY NO. 53:

Describe in detail all business plans referencing your intent to use in commerce of the
E-MOTION Mark in the United States in connection with carts for suitcases, including
without limitation, specific business goals, marketing plans, operational plans, projected
sales, and financial plans.

INTERROGATORY NO. 54:

Identify each person known or believed by you to have information concerning your use
in commerce of the E-MOTION Mark in connection with carts for suitcases in the United

States.

11.
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INTERROGATORY NO. 55:

Identify each document evidencing your use in commerce of the E-MOTION Mark in
connection with carts for suitcases in the United States.

INTERROGATORY NO. 56:

Describe in detail each use in commerce of the E-MOTION Mark by you in connection
with golf carts in the United States, including without limitation the time period for each
such use (including date of first use and date of last use), and all geographic areas (by city
and state) in which you have made such use.

INTERROGATORY NO. 57:

Describe in detail each use of the E-MOTION Mark by you in the advertising or
promotion of golf carts in the United States, including without limitation, the specific
media in which you advertised or promoted such products (i.e., newspapers, trade
journals, magazines, etc.), the specific channels of trade through which you promoted
such products, and the specific locations in which you have sold or offered for sale each
such product.

INTERROGATORY NO. 58:

Describe in detail all sales made in the United States of golf carts using the E-EMOTION
Mark, including without limitation the identity of products or services sold, the amount,
in dollars and units, of all sales for each month of such sales, the geographic area(s) of
such sales, the channels used to make such sales, and the dates of such sales.

INTERROGATORY NO. 59:
Describe in detail all business plans referencing your intent to use in commerce of the
E-MOTION Mark in the United States in connection with golf carts, including without

limitation, specific business goals, marketing plans, operational plans, projected sales,
and financial plans.

INTERROGATORY NO. 60:

Identify each person known or believed by you to have information concerning your use
in commerce of the E-MOTION Mark in connection with golf carts in the United States.

INTERROGATORY NO. 61:

Identify each document evidencing your use in commerce of the E-MOTION Mark in
connection with golf carts in the United States.

INTERROGATORY NO. 62:

Describe in detail all sales made in the United States of any goods related to those
identified in U.S. Trademark Registration No. 2700612 using the E-MOTION Mark,

12.
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including without limitation the identity of products or services sold, the amount, in
dollars and units, of all sales for each month of such sales, the geographic area(s) of such
sales, the channels used to make such sales, and the dates of such sales.

INTERROGATORY NO. 63:

Describe in detail all business plans referencing your intent to use in commerce of the
E-MOTION Mark in the United States in connection with any goods related to those
identified in U.S. Trademark Registration No. 2700612, including without limitation,
specific business goals, marketing plans, operational plans, projected plans, and financial
plans.

INTERROGATORY NO. 64:

Identify each person known to you to have knowledge of any matter relevant to the
subject matter involved in this proceeding and, for each such person, set forth the
substance of his or her knowledge.

INTERROGATORY NO. 65:

Identify each expert whom you have retained regarding this matter, including without
limitation the substance of the expert’s expected testimony, all facts upon which the
expert relies, all documents provided to or reviewed by the expert, and a list of each case
in which the expert has been retained within the past five years (including the case
caption, file number, and name of the attorney who retained the expert).

INTERROGATOQORY NO. 66:

For each response by you to Alco’s First Set of Requests for Admissions that is not an
unqualified admission, please substantiate your response.

Dated: September 16, 2010 Q A Q TS
S Podkopacz

James P. Quinn
Molly T. Eichten
Larkin Hoffman Daly & Lindgren Ltd.
1500 Wells Fargo Plaza
7900 Xerxes Avenue South
Minneapolis, Minnesota 55431-1194
Tel.: (952) 835-3800

Attorneys for Alco Electronics Limited

1318875.1
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

----------------------------------------

ALCO ELECTRONICS LIMITED, Cancellation No. 92052572
Petitioner, ALCO ELECTRONICS LIMITED’S
FIRST SET OF REQUESTS FOR
V. PRODUCTION TO RESPONDENT
ROLF STROTHMANN
ROLF STROTHMANN,
Respondent

----------------------------------------

To: Rolf Strothmann and his attorneys, Peter J. Phillips, Esq., Klaus P. Stoffel, Esq., Lucas &
Mercanti, LLP 475 Park Avenue South, New York, NY 10016.

Pursant to 37 C.F. R. § 2.120 and the Federal Rules of Civil Procedure, Alco Electronics
Limited (“Alco™), hereby requests that Respondent Rolf Strothmann (“Strothmann”) answer each
of the Requests for Production set forth below, fully, separately, and in writing within thirty (30)
days from the date of service of these Requests for Production.

INSTRUCTIONS AND DEFINITIONS
A.  Inresponding to these Requests for Production, the following definitions apply:

1. The terms “you” and “your” mean and include Rolf Strothmann, and any and all
of his respective agents, employees, atlorneys, representatives, affiliates,
consultants, and all persons either acting or purporting to act on his behalf.

2. The terms “Alco” means Alco Electronics Limited and any of its predecessors,
successors, agents, employees, consultants, subsidiaries, affiliates, shareholders or
representatives.

3. The phrase “E-MOTION Mar » means the term “E-Motion” used as a name,

trademark, service mark or design mark either alone or in conjunction with any



other word(s), design(s) or symbol(s), and printed or displayed in any font or style
of type or in writing ot drawing.

4. The phrase “use in commerce” shall have the same meaning as ascribed to it
pursuant to 15 U.S.C. § 1127,

5. The term “Extra Goods™ shall mean and include: shopping carts, mail delivery
carts, industrial trucks, baby carriages, hand trucks, wheel chairs, rikshaws, and
carts for suitcases.

6. The term “document” has the broadest meaning that can be ascribed to it pursuant
to 37 C.F. R. § 2.120 and the Federal Rules of Civil Procedure and includes,
without limitation, information stored on, or which can be reproduced from, any
magnetic, optical or other tangible medium of express, regardless of how encoded
or otherwise fixed, including email messages.

7. The terms “person” and “persons” shall mean and include any natural person,
partnership, corporation or other form of legal entity.

8. The terms “and” and “or” shall be construed conjunctively or disjunctively as
necessary to make the request inclusive rather than exclusive.

9. The terms “evidence” and “evidencing” shall mean and include: referring to,
pertaining to, being relevant to, including, memorializing, reflecting, embodying,
containing, constituting, identifying, stating, concerning, supporting, refuting,
proving, disproving, and negating.

B. Please produce all documents called for herein in the present and existing condition, as
well as any and all copies or duplicate originals of the documents which bear any mark or

notation not present in the original.
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C. The documents sought by these Requests include documents within your possession,
custody or control, as well as documents within the possession, custody or control of any
of your agents, representatives, consultants, advisers, employees, accountants, attorneys,
or persons acting on your behalf.

D. In the event that any document requested herein is to be withheld under a claim of
privilege, please provide the following information with respect to each such document:
1, the type of document, its general subject matter and the place and approximate

date it was prepared or created;

2. the name and address of each person who prepared or created the document and
the name and address of each other person who received or examined the
document or a copy thereof;

3. the name and address of the person who presently has possession or custody of
the document;

4, the type of privilege claimed;

5. a statement of the circumstances which bear on whether the claim or privilege is
appropriate and whether the privilege or claim extends to all or just part of the
document; and

6. the number of each specific document request to which the withheld document is
responsive.

E. Documents produced for inspection shall be organized and labeled to correspond with the

categories in these Requests, or produced as they are kept in the usual course of business.
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DOCUMENT REQUESTS

REQUEST NO. I
Each document that evidences your search for and selection of the E-MOTION Mark.

REQUEST NO. 2:

Each document that evidences your search for and selection of the products and services
on which to use the E-MOTION Mark in the United States.

REQUEST NO. 3:

Each document that evidences your intent to use in commerce the E-MOTION Mark in
the United States in connection with golf carts.

REQUEST NO. 4:

Each document that evidences your use in commerce of the E-MOTION Mark in the
United States in connection with golf carts.

REQUEST NO. 5:

Each document that evidences any business plans, marketing plans, operational plans,
and financial plans relating to the sale or planned sale of golf carts using the E-MOTION

Mark in the United States.
REQUEST NO. 6.

Each document that evidences any communications with any advertising agency or
public relations firm relating to or referencing the E-MOTION Mark in connection with
golf carts.

REQUEST NO. 7:

Each document that evidences the advertising and promotional channels through which
you advertised, promoted, sold, offered for sale, or intended to offer for sale, golf carts in
connection with the E-MOTION Mark in the United States.

REQUEST NO. &:
Documents sufficient to show the monthly projected sales in the United States, by dollars
and units of golf carts using the E-MOTION Mark.

REQUEST NO. 9:

Documents sufficient to show the monthly sales in the United States, by dollars and units,
of golf carts using the E-MOTION Mark.
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Alco Electronics Limited v, Rolf Strothmann

REQUEST NO, 10:

Documents sufficient to show the monthly projected advertising and promotional costs in
connection with the use of the E-MOTION Mark in the United States to promote golf
carts.

REQUEST NO. 11:

Documents sufficient to show the monthly advertising and promotional costs in
connection with the use of the E-MOTION Mark in the United States to promote golf
carts.

REQUEST NO. 12:

Exemplars of all documents that use the E-EMOTION Mark to promote, advertise,
publicize or offer to sell golf carts in the United States, including, without limitation,
sales literature, advertisements (print, electronic, audio or video), sales or service
contracts, flyers, brochures, business cards, and letterheads.

REQUEST NO. 13:
Exemplars of all packaging, labeling, tags and related materials that use the E-MOTION
Mark in connection with golf carts sold or offered for sale in the United States.
REQUEST NO. 14:

Each document that evidences your intent to use in commerce the EEMOTION Mark in
the United States in connection with bicycles.

REQUEST NO. i5:

Each document that evidences your use in commerce of the E-MOTION Mark in the
United States in connection with bicycles.

REQUEST NO. 16:

Each document that evidences any business plans, marketing plans, operational plans,
and financial plans relating to the sale or planned sale of bicycles using the E-MOTION
Mark in the United States.

RE STNO. 17.

Each document that evidences any communications with any advertising agency or
public relations firm relating to or referencing the E-MOTION Mark in connection with

bicycles.

Cancellation No. 92052572 .
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REQUEST NO. 18:

Each document that evidences the advertising and promotional channels through which
you advertised, promoted, sold, offered for sale, or intended to offer for sale, bicycles in
cormection with the E-MOTION Mark in the United States.

REQUEST NO. 19:

Documents sufficient to show the monthly projected sales in the United States, by dollars
and units of bicycles using the E-MOTION Mark.

REQUEST NO. 20:

Documents sufficient to show the monthly sales in the United States, by dollars and units,
of bicyeles using the E-MOTION Mark.

REQUEST NO. 21:

Documents sufficient to show the monthly projected advertising and promotional costs in
connection with the use of the E-MOTION Mark in the United States to promote
bicycles.

REQUEST NO. 22:

Documents sufficient to show the monthly advertising and promotional costs in
connection with the use of the E-MOTION Mark in the United States to promote
bicycles.

REQUEST NO. 23:

Exemplars of all documents that use the E-MOTION Mark to promote, advertise,
publicize or offer to sell bicycles in the United States, including, without limitation, sales
literature, advertissments (print, electronic, audio or video), sales or service contracts,
flyers, brochures, business cards, and letterheads,

REQUEST NO. 24:

Exemplars of all packaging, labeling, tags and related materials that use the E-MOTION
Matk in connection with bicycles sold or offered for sale in the United States.
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REQUEST NO. 25:

Each document that evidences your intent to use in commerce the E-MOTION Mark in
the United States in connection with each of the Extra Goods.

REQUEST NO. 26:

Each document that evidences your use in commerce of the E-MOTION Mark in the
United States in connection with each of the Extra Goods.

REQUEST NO, 27:

Each document that evidences any business plans, marketing plans, operational plans,
and financial plans relating to the sale or planned sale of each of the Extra Goods using
the E-MOTION Mark in the United States.

REQUEST NO. 28:

Each document that evidences any communications with any advertising agency or
public relations firm relating to or referencing the E-MOTION Mark in connection with
each of the Extra Goods.

REQUEST NOQ. 29:

Each document that evidences the advertising and promotional channels through which
you advertised, promoted, sold, offered for sale, or intended to offer for sale, each of the
Extra Goods in connection with the E-MOTION Mark in the United States.

REQUEST NO. 30:

Documents sufficient to show the monthly projected sales in the United States, by dollars
and units of each of the Extra Goods using the E-MOTION Mark.

REQUEST NO. 31:

Documents sufficient to show the monthly sales in the United States, by dollars and units,
of each of the Extra Goods using the E-MOTION Mark.

RE! ST NO. 32:

Documents sufficient to show the monthly projected advertising and promotional costs in
connection with the use of the E-MOTION Mark in the United States to promote each of
the Extra Goods.
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REQUEST NO. 33;

Documents sufficient to show the monthly advertising and promotional costs in
connection with the use of the E-MOTION Mark in the United States to promote each of
the Extra Goods.

REQUEST NO. 34:

Exemplars of all documents that use the E-MOTION Mark to promote, advertise,
publicize or offer to sell each of the Extra Goods in the United States, including, without
limitation, sales literature, advertisements (print, electronic, audio or video), sales or
service contracts, flyers, brochures, business cards, and letterheads.

REQUEST NO. 35:

Exemplars of all packaging, labeling, tags and related materials that use the E-MOTION
Mark in connection with each of the Extra Goods sold or offered for sale in the United
States.

REQUEST NO. 36:

Each document that refers or relates to any communication relating to the E-MOTION
Mark, the use in commerce of the E-Motion Mark in the United States, or the products
offered for sale or sold in connection with the E-MOTION Mark.

REQUEST NQ. 37:
Each document evidencing any actual or alleged admission made by Alco.

REQUEST NO. 38:
Each document evidencing any actual or alleged admission made by you.

REQUEST NO. 39:
Copies of all prosecution files for any filings in the United States relating to federal and
state trademark and service mark applications for the E-MOTION Mark.

REQUEST NO. 40:

Each document transmitted between you and any third party relating to your use in
commerce of the EEMOTION Mark in the United States.

REQUEST NO. 41:

Fach document fransmitted between you and any third party relating to your intent to use
in commerce the E-MOTION Mark in the United States.

Alco Electronics Limited v. Rolf Strothmann
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REQUEST NO. 42:

Each document that evidences the allegations or denials set forth in the Petition or in your
Answer in this matter.

REQUEST NO. 43:

Each document and thing identified in response to Alco’s First Set of Interrogatories.
REQUEST NO. 44

Each document and thing requested to be identified in Alco’s First Set of Interrogatories,

REQUEST NO. 45:

Each document and thing that refers or relates to your responses to Alco’s First Set of
Interrogatories.

REQUEST NO. 46:

Each document that supports or relates to any denial by you in response to Alco’s First
Set of Requests for Admission.

Dated: September 16,2010 Q A VN
. PodkeSpacz &

James P, Quinn
Molly T. Eichten
Larkin Hoffman Daly & Lindgren Ltd.
1500 Wells Fargo Plaza
7900 Xerxes Avenue South
Minneapolis, Minnesota 55431-1 194
Tel.: (952) 835-3800

Attorneys for Alco Electronics Limited

1318868.1
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

----------------------------------------

ALCO ELECTRONICS LIMITED, Cancellation No. 92052572
Petitioner,
: ALCO ELECTRONICS LIMITED’S
V. FIRST SET OF REQUESTS FOR
ADMISSIONS TO RESPONDENT
ROLF STROTHMANN, ROLF STROTHMANN
Respondent |

----------------------------------------

To:  Rolf Strothmann and his attorneys, Peter J. Phillips, Esq., Klaus P. Stoffel, Esq., Lucas &
Mercanti, LLP, 475 Park Avenue South, New York, NY 10016.

Pursuant to 37 C.F.R. § 2.120 and the Federal Rules of Civil Procedure, Alco Electronics
Limited (“Alco”™), hereby requests that Respondent Rolf Strothmann (“Strothmann™) answer each
of the Requests for Admissions set forth below, fully, sepérately, and in writing within thirty (30)
days from the date of service of these Requests for Admissions.

INSTRUCTIONS AND DEFINITIONS
A.  Inresponding to these Requests for Admission, the following definitions apply:

1. The terms “you” and “your” mean and include Rolf Strothmann, and any and all
of his respective agents, employees, attorneys, representatives, affiliates,
consultants, and all persons either acting or purporting to act on his behalf.

2. The term “Alco” means Alco Electronics Limited and any of its predecessors,
successors, agents, employees, consultants, subsidiaries, affiliates, shareholders or
representatives.

3. The phrase “E-MOTION Mark™ means the term “E-Motion” used as a name,

trademark, service mark or design mark either alone or in conjunction with any
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other word(s), design(s) or symbol(s), and printed or displayed in any font or style
of type or in writing or drawing.

4, The phrase “use in commerce” shall have the same meaning as ascribed to it
pursuant to 15 U.8.C. § 1127.

5. The term “document” has the broadest meaning that can be ascribed to it pursuant
t0 37 C.E. R. § 2.120 and the Federal Rules of Civil Procedure and includes,
without limitation, information stored on, or which can be reproduced from, any
magnetic, optical or other tangible medium of express, regardless of how encoded
or otherwise fixed, including email messages.

6. The terms “person” and “persons” shall mean and include any natural person,
partnership, corporation or other form of legal entity.

7. The terms “and” and “or” shall be construed conjunctively or disjunctively as
necessary to make the request inclusive rather than exclusive.

B. Each request for admission hereinafter set forth not only calls for the knowledge and
information in your possession, but also calls for all knowledge and information that is
available to you by reasonable inquiry, including inquiry c;f your representatives and
attorneys.

C. If you cannot answer any of the following requests for admissions in full, after exercising
due diligence to secure the information necessary to do so, answer to the extent possible,
specifying which portions of the request for admission you are unable to answer and the

reason you are unable to answer.
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REQUESTS FOR ADMISSION

REQUEST NO. 1:

You made no use in commerce of the E-MOTION Mark in the United States in
connection with carts for suitcases on or before August 29, 2002.

REQUEST NO. 2:

You made no use in commerce of the E-MOTION Mark in the United States in
connection with shopping carts on or before August 29, 2002,

REQUEST NO. 3:

You made no use in commerce of the E-MOTION Mark in the United States in
connection with mail delivery carts on or before August 29, 2002.

REQUEST NO, 4:

You made no use in commerce of the E-MOTION Mark in the United States in
connection with industrial trucks on or before August 29, 2002.

REQUEST NO. 5:

You made no use in commerce of the E-MOTION Mark in the United States in
connection with baby carriages on or before August 29, 2002.

REQUEST NO. 6:

You made no use in commerce of the E-MOTION Mark in the United States in
connection with hand trucks on or before August 29, 2002.

REQUESTNO. 7:

You made no use in commerce of the E-MOTION Mark in the United States in
connection with bicycles on or before August 29, 2002.

REQUEST NO. &:

You made no use in commerce of the E-MOTION Mark in the United States in
connection with wheel chairs on or before August 29, 2002.

REQUEST NO. 9:

You made no use in commerce of the E-MOTION Mark in the United States in
connection with rikshaws on or before August 29, 2002.

Alco Electronics Limited v. Rolf Strothmann
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REQUEST NO. 10:

You made no use in commerce of the E-MOTION Mark in the United States in
connection with golf carts on or before August 29, 2002.

REQUEST NO. 11:

You made no use in commerce of the E-MOTION Mark in the United States in
connection with carts for suitcases at any time during the period commencing on
March 25, 2003, and concluding on March 13, 2009.

REQUEST NO. 12:

You made no use in commerce of the E-MOTION Mark in the United States in
connection with shopping carts at any time during the peried commencing on March 25,
2003 and concluding on March 13, 2009.

REQUEST NO. 13:

You made no use in commerce of the EEMOTION Mark in the United States in
connection with mail delivery carts at any time during the period commencing on
March 25, 2003 and concluding on March 13, 2009.

REQUEST NO. 14:

You made no use in commerce of the E-MOTION Mark in the United States in
cormection with industrial trucks at any time during the period commencing on March 25,
2003 and concluding on March 13, 2009.

REQUEST NO. 15:

You made no use in commerce of the EEMOTION Mark in the United States in
conmection with baby carriages at any time during the period commencing on March 25,
2003 and concluding on March 13, 2009.

REQUEST NO. 16:

You made no use in commerce of the E-MOTION Mark in the United States in
connection with hand trucks at any time during the period commencing on March 25,
2003, and March 13, 2009.

REQUEST NQ. 17;

You made no use in commerce of the E-MOTION Mark in the United States in
comnection with bicycles at any time during the period commencing on March 25, 2003,
and concluding on March 13, 2009.
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REQUEST NO. 18:

You made no use in commerce of the E-MOTION Mark in the United States in
connection with wheel chairs at any time during the period commencing on March 25,
2003, and concluding on March 13, 2009.

REQUEST NO, 19:

You made no use in commerce of the E-MOTION Mark in the United States in
connection with rikshaws at any time during the period commencing on March 25, 2003
and concluding on March 13, 2009.

REQUEST NO, 20:

You made no use in commerce of the E-MOTION Mark in the United States in
connection with golf carts at any time during the period commencing on March 25, 2003,
and concluding on March 13, 2009.

REQUEST NO. 21:

You made no use in commerce of the E-MOTION Mark in the United States in
connection with carts for suitcases at any time before June 15, 2010.

REQUEST NO. 22:

You made no use in commerce of the E-MOTION Mark in the United States in
connection with shopping carts at any time before June 15, 2010.

REQUEST NO. 23:

You made no use in commerce of the E-MOTION Mark in the United States in
connection with mail delivery carts at any time before June 15, 2010.

REQUEST NO. 24

You made no use in commerce of the E-MOTION Mark in the United States in
connection with industrial trucks at any time before June 15, 2010.

REQUEST NO. 25:

You made no use in commerce of the E-MOTION Mark in the United States in
connection with baby carriages at any time before June 15, 2010.

RE ST NO. 26:

You made no use in commerce of the E-MOTION Mark in the United States in
connection with hand trucks at any time before June 15, 2010.
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REQUEST NO. 27:

You made no use in commerce of the E-MOTION Mark in the United States in
connection with bicycles at any time before June 15, 2010,

REQUEST NO. 28:

You made no use in commerce of the E-MOTION Mark in the United States in
connection with wheel chairs at any time before June 15, 2010.

REQUEST NO. 29:

You made no use in commerce of the E-MOTION Mark in the United States in
connection with rikshaws after at any time before June 15, 2010,

REQUEST NO. 30:

You made no use in commerce of the E-MOTION Mark in the United States in
conmection with golf carts at any time before June 15, 2010.

Dated: September 16, 2010 9\& Q’)_(‘

Yerfy S. Podkopacz

James P. Quinn

Molly T. Eichten

Larkin Hoffman Daly & Lindgren Ltd.
1500 Wells Fargo Plaza

7900 Xerxes Avenue South
Minneapolis, Minnesota 55431-1 194
Tel.: (952) 835-3800

Attorneys for Alco Electronics Limited

13189171
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BE-28

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Registration No. 2,700,612
Issued: March 25, 2003
Mark: E-MOTION

ALCO ELECTRONICS LIMITED,
Petitioner,
V. ! Cancellation No. 92052572
ROLF STROTHMANN,
Respondent.

..............................................................

RESPONDENT STROTHMANN’S RESPONSES TO ALCO
ELECTRONICS LIMITED’S FIRST SET OF INTERROGATORIES
TO RESPONDENT ROLF STROTHMANN

Respondent, Rolf Strothmann (“Strothmann™), hereby responds to the First Set of

Interrogatories of Petitioner, Alco Electronics Limited (“Alco”), as follows:
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Objections to the Definitions and Instructions, and General Objections

Respondent objects to the Interrogatories to the extent that they seek information not within
Respondent’s possession, custody, or control. Respondent further objects to the definitions and
instructions to the extent that they purport to impose obligations, beyond, or otherwise inconsistent
with, or beyond that required under the Federal Rules of Civil Procedure. Respondent will comply
with the Federal Rules of Civil Procedure. Respondent’s responses, if any, to each request, will be
made without waiver of its objections, and without conceding the relevancy of the information
sought. Respondent reserves the right to supplement its responses.

Respondent objects to the Interrogatories to the extent that they seek disclosure of
information protected by the attorney-client privilege, work product immunity, or other privilege, or

that they seek disclosure of confidential information.
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INTERROGATORIES

INTERROGATORY NO. 1.

Identify each and every person who consulted or provided information used in answering
these interrogatories, and state the number or part of the interrogatory for which they provide
such consultation or information.

RESPONSE
Respondent identifies Respondent’s counsel, Rolf Strothmann and John Pierandozzi.

Respondent objects, as unduly burdensome, having to state the number and part for
which such person provided information.

INTERROGATORY NO. 2.

Describe in detail, each use in commerce of the E-MOTION Mark by Strothmann in
connection with bicycles in the United States, including, without limitation, the time period for
each such use (including date of first use and date of last use), and all geographic areas (by city
and state) in which Strothmann has made such use.

RESPONSE

In the first half of 2008, E-Motion Technology Incorporated was formed with the
intention and plan to use the E-Motion mark on motor power assisted vehicles, such as bicycles.
Respondent shall produce non-privileged documents that may be relevant to this Interrogatory, to
the extent they exist, in accordance with Rule 33(a), Federal Rules of Civil Procedure.

INTERROGATORY NO. 3.

Describe in detail, each use of the E-MOTION Mark by Strothmann in the advertising or
promotion of bicycles in the United States, including, without limitation, the specific media in
which Strothmann advertised or promoted such products (i.e., newspapers, trade journals,
magazines, etc.), the specific channels of trade through which Strothmann promoted such
products, and the specific locations in which Strothmann has sold or offered for sale, each such
product.

RESPONSE

Respondent shall produce non-privileged documents that may be relevant to this
Interrogatory, to the extent they exist, in accordance with Rule 33(a), Federal Rules of Civil
Procedure.
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INTERROGATORY NO. 4.

Describe in detail, all sales made in the United States of bicycles using the E-MOTION
Mark, including, without limitation, the identity of products or services sold, the amount in
dollars and units, of all sales for each month of such sales, the geographic area(s) of such sales,
the channels used to make such sales, and the dates of such sales.

RESPONSE

Respondent shall produce non-privileged documents that may be relevant to this
Interrogatory, to the extent they exist, in accordance with Rule 33(a), Federal Rules of Civil
Procedure.

INTERROGATORY NO. S.

Describe in detail, all business plans referencing Strothmann’s intent to use in commerce
of the E-EMOTION Mark in the United States in connection with bicycles, including, without
limitation, specific business goals, marketing plans, operational plans, projected sales, and
financial plans.

RESPONSE

Respondent shall produce non-privileged documents that may be relevant to this
Interrogatory, to the extent they exist, in accordance with Rule 33(a), Federal Rules of Civil
Procedure.

INTERROGATORY NO. 6.

Identify each person known or believed by Strothmann to have information concerning
Strothmann’s use in commerce of the E-MOTION Mark in connection with bicycles in the
United States.

RESPONSE

Respondent identifies Rolf Strothmann and John Pierandrozzi.

INTERROGATORY NO. 7.

Identify each document evidencing Strothmann’s use in commerce of the E-MOTION
Mark in connection with bicycles in the United States.

RESPONSE

Respondent shall produce non-privileged documents that may be relevant to this
Interrogatory, to the extent they exist, in accordance with Rule 33(a), Federal Rules of Civil
Procedure.
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INTERROGATORY NO. 8.

Describe in detail, each use in commerce of the E-MOTION Mark by Strothmann in
connection with shopping carts in the United States, including, without limitation, the time
period for each such use (including date of first use and date of last use), and all geographic areas
(by city and state) in which Strothmann has made such use.

RESPONSE

In the first half of 2008, E-Motion Technology Incorporated was formed with the
intention and plan to use the E-Motion mark on motor power assisted vehicles, such as shopping
carts. Respondent shall produce non-privileged documents that may be relevant to this
Interrogatory, to the extent they exist, in accordance with Rule 33(a), Federal Rules of Civil
Procedure.

INTERROGATORY NO. 9.

Describe in detail, each use of the E-MOTION Mark by Strothmann in the advertising or
promotion of shopping carts in the United States, including, without limitation, the specific
media in which Strothmann advertised or promoted such products (i.e., newspapers, trade
journals, magazines, etc.), the specific channels of trade through which Strothmann promoted
such products, and the specific locations in which Strothmann has sold or offered for sale, each
such product.

RESPONSE

Respondent shall produce non-privileged documents that may be relevant to this
Interrogatory, to the extent they exist, in accordance with Rule 33(a), Federal Rules of Civil
Procedure.

INTERROGATORY NO. 10.

Describe in detail, all sales made in the United States of shopping carts using the E-
MOTION Mark, including, without limitation, the identity of products or services sold, the
amount in dollars and units, of all sales for each month of such sales, the geographic area(s) of
such sales, the channels used to make such sales, and the dates of such sales.

RESPONSE

Respondent shall produce non-privileged documents that may be relevant to this
Interrogatory, to the extent they exist, in accordance with Rule 33(a), Federal Rules of Civil
Procedure.
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INTERROGATORY NO. 11.

Describe in detail, all business plans referencing Strothmann’s intent to use in commerce
of the E-MOTION Mark in the United States in connection with shopping carts, including,
without limitation, specific business goals, marketing plans, operational plans, projected sales,
and financial plans.

RESPONSE

Respondent shall produce non-privileged documents that may be relevant to this
Interrogatory, to the extent they exist, in accordance with Rule 33(a), Federal Rules of Civil
Procedure.

INTERROGATORY NO. 12.

Identify each person known or believed by Strothmann to have information concerning
Strothmann’s use in commerce of the E-MOTION Mark in connection with shopping carts in the
United States.

RESPONSE

Respondent identifies Rolf Strothmann and John Pierandrozzi.

INTERROGATORY NO. 13.

Identify each document evidencing Strothmann’s use in commerce of the E-MOTION
Mark in connection with shopping carts in the United States.

RESPONSE

Respondent shall produce non-privileged documents that may be relevant to this
Interrogatory, to the extent they exist, in accordance with Rule 33(a), Federal Rules of Civil
Procedure.

INTERROGATORY NO. 14.

Describe in detail, each use in commerce of the E-MOTION Mark by Strothmann in
connection with mail delivery carts in the United States, including, without limitation, the time
period for each such use (including date of first use and date of last use), and all geographic areas,
(by city and state) in which Strothmann has made such use.

RESPONSE

Strothmann has not made any sales of mail delivery carts under the E-MOTION mark.
However, in the first half of 2008, E-Motion Technology Incorporated was formed with the
intention and plan to use the E-Motion mark on motor power assisted vehicles, such as mail
delivery carts.
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INTERROGATORY NO. 15.

Describe in detail, each use of the E-MOTION Mark by Strothmann in the advertising or
promotion of mail delivery carts in the United States, including, without limitation, the specific
media in which Strothmann advertised or promoted such products (i.e., newspapers, trade
journals, magazines, etc.), the specific channels of trade through which Strothmann promoted
such products, and the specific locations in which Strothmann has sold or offered for sale, each
such product.

RESPONSE

Respondent shall produce non-privileged documents that may be relevant to this
Interrogatory, to the extent they exist, in accordance with Rule 33(a), Federal Rules of Civil
Procedure.

INTERROGATORY NO. 16.

Describe in detail, all sales made in the United States of mail delivery carts using the E-
MOTION Mark, including, without limitation, the identity of products or services sold, the
amount in dollars and units, of all sales for each month of such sales, the geographic area(s) of
such sales, the channels used to make such sales, and the dates of such sales.

RESPONSE

Respondent shall produce non-privileged documents that may be relevant to this
Interrogatory, to the extent they exist, in accordance with Rule 33(a), Federal Rules of Civil
Procedure.

INTERROGATORY NO. 17.

Describe in detail, all business plans referencing Strothmann’s intent to use in commerce
of the E-MOTION Mark in the United States in connection with mail delivery carts, including,
without limitation, specific business goals, marketing plans, operational plans, projected sales,
and financial plans.

RESPONSE

Respondent shall produce non-privileged documents that may be relevant to this
Interrogatory, to the extent they exist, in accordance with Rule 33(a), Federal Rules of Civil
Procedure.

INTERROGATORY NO. 18.

Identify each person known or believed by Strothmann to have information concerning
Strothmann’s use in commerce of the E-MOTION Mark in connection with mail delivery carts in
the United States.
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RESPONSE

Respondent identifies Rolf Strothmann and John Pierandrozzi.

INTERROGATORY NO. 19.

Identify each document evidencing Strothmann’s use in commerce of the E-MOTION
Mark in connection with mail delivery carts in the United States.

RESPONSE

Respondent shall produce non-privileged documents that may be relevant to this
Interrogatory, to the extent they exist, in accordance with Rule 33(a), Federal Rules of Civil
Procedure.

INTERROGATORY NO. 20.

Describe in detail, each use in commerce of the E-MOTION Mark by Strothmann in
connection with industrial trucks in the United States, including, without limitation, the time
period for each such use (including date of first use and date of last use), and all geographic areas
(by city and state) in which Strothmann has made such use.

RESPONSE

In the first half of 2008, E-Motion Technology Incorporated was formed with the
intention and plan to use the E-Motion mark on motor power assisted vehicles, such as industrial
trucks. Respondent shall produce non-privileged documents that may be relevant to this
Interrogatory, to the extent they exist, in accordance with Rule 33(a), Federal Rules of Civil
Procedure.

INTERROGATORY NO. 21.

Describe in detail, each use of the E-EMOTION Mark by Strothmann in the advertising or
promotion of industrial trucks in the United States, including, without limitation, the specific
media in which Strothmann advertised or promoted such products (i.e., newspapers, trade
journals, magazines, etc.), the specific channels of trade through which Strothmann promoted
such products, and the specific locations in which Strothmann has sold or offered for sale, each
such product.

RESPONSE

Respondent shall produce non-privileged documents that may be relevant to this
Interrogatory, to the extent they exist, in accordance with Rule 33(a), Federal Rules of Civil
Procedure.
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INTERROGATORY NO. 22.

Describe in detail, all sales made in the United States of industrial trucks using the E-
MOTION Mark, including, without limitation, the identity of products or services sold, the
amount in dollars and units, of all sales for each month of such sales, the geographic area(s) of
such sales, the channels used to make such sales, and the dates of such sales.

RESPONSE

Respondent shall produce non-privileged documents that may be relevant to this
Interrogatory, to the extent they exist, in accordance with Rule 33(a), Federal Rules of Civil
Procedure.

INTERROGATORY NO. 23.

Describe in detail, all business plans referencing Strothmann’s intent to use in commerce
of the E-MOTION Mark in the United States in connection with industrial trucks, including,
without limitation, specific business goals, marketing plans, operational plans, projected sales,
and financial plans.

RESPONSE

Respondent shall produce non-privileged documents that may be relevant to this
Interrogatory, to the extent they exist, in accordance with Rule 33(a), Federal Rules of Civil
Procedure.

INTERROGATORY NO. 24.

Identify each person known or believed by Strothmann to have information concerning
Strothmann’s use in commerce of the E-MOTION Mark in connection with industrial trucks in
the United States.

RESPONSE

Respondent identifies Rolf Strothmann and John Pierandrozzi.

INTERROGATORY NO. 25.

Identify each document evidencing Strothmann’s use in commerce of the E-MOTION
Mark in connection with industrial trucks in the United States.

RESPONSE

Respondent shall produce non-privileged documents that may be relevant to this
Interrogatory, to the extent they exist, in accordance with Rule 33(a), Federal Rules of Civil
Procedure.
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INTERROGATORY NO. 26.

Describe in detail, each use in commerce of the E-MOTION Mark by Strothmann in
connection with baby carriages in the United States, including, without limitation, the time
period for each such use (including date of first use and date of last use), and all geographic areas
(by city and state) in which Strothmann has made such use.

RESPONSE

In the first half of 2008, E-Motion Technology Incorporated was formed with the
intention and plan to use the E-Motion mark on motor power assisted vehicles, such as baby
carriages. Respondent shall produce non-privileged documents that may be relevant to this
Interrogatory, to the extent they exist, in accordance with Rule 33(a), Federal Rules of Civil
Procedure.

INTERROGATORY NO. 27.

Describe in detail, each use of the E-MOTION Mark by Strothmann in the advertising or
promotion of baby carriages in the United States, including, without limitation, the specific
media in which Strothmann advertised or promoted such products (i.e., newspapers, trade
journals, magazines, etc.), the specific channels of trade through which Strothmann promoted
such products, and the specific locations in which Strothmann has sold or offered for sale, each
such product.

RESPONSE

Respondent shall produce non-privileged documents that may be relevant to this
Interrogatory, to the extent they exist, in accordance with Rule 33(a), Federal Rules of Civil
Procedure.

INTERROGATORY NO. 28.

Describe in detail, all sales made in the United States of baby carriages using the E-
MOTION Mark, including, without limitation, the identity of products or services sold, the
amount in dollars and units, of all sales for each month of such sales, the geographic area(s) of
such sales, the channels used to make such sales, and the dates of such sales.

RESPONSE

Respondent shall produce non-privileged documents that may be relevant to this
Interrogatory, to the extent they exist, in accordance with Rule 33(a), Federal Rules of Civil

Procedure.
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INTERROGATORY NO. 29.

Describe in detail, all business plans referencing Strothmann’s intent to use in commerce
of the E-MOTION Mark in the United States in connection with baby carriages, including,
without limitation, specific business goals, marketing plans, operational plans, projected sales,
and financial plans.

RESPONSE

Respondent shall produce non-privileged documents that may be relevant to this
Interrogatory, to the extent they exist, in accordance with Rule 33(a), Federal Rules of Civil
Procedure.

INTERROGATORY NO. 30.

Identify each person known or believed by Strothmann to have information concerning
Strothmann’s use in commerce of the E-MOTION Mark in connection with baby carriages in the
United States.

RESPONSE

Respondent identifies Rolf Strothmann and John Pierandrozzi.

INTERROGATORY NO. 31.

Identify each document evidencing Strothmann’s use in commerce of the E-MOTION
Mark in connection with baby carriages in the United States.

RESPONSE

Respondent shall produce non-privileged documents that may be relevant to this
Interrogatory, to the extent they exist, in accordance with Rule 33(a), Federal Rules of Civil
Procedure.

INTERROGATORY NO. 32.

Describe in detail, each use in commerce of the E-MOTION Mark by Strothmann in
connection with hand trucks in the United States, including, without limitation, the time period
for each such use (including date of first use and date of last use), and all geographic areas (by
city and state) in which Strothmann has made such use.

RESPONSE

In the first half of 2008, E-Motion Technology Incorporated was formed with the
intention and plan to use the E-Motion mark on motor power assisted vehicles, such as hand
trucks. Respondent shall produce non-privileged documents that may be relevant to this
Interrogatory, to the extent they exist, in accordance with Rule 33(a), Federal Rules of Civil
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Procedure.

INTERROGATORY NO. 33.

Describe in detail, each use of the E-MOTION Mark by Strothmann in the advertising or
promotion of hand trucks in the United States, including, without limitation, the specific media
in which Strothmann advertised or promoted such products (i.e., newspapers, trade journals,
magazines, etc.), the specific channels of trade through which Strothmann promoted such
products, and the specific locations in which Strothmann has sold or offered for sale, each such
product.

RESPONSE

Respondent shall produce non-privileged documents that may be relevant to this
Interrogatory, to the extent they exist, in accordance with Rule 33(a), Federal Rules of Civil
Procedure.

INTERROGATORY NO. 34.

Describe in detail, all sales made in the United States of hand trucks using the E-
MOTION Mark, including, without limitation, the identity of products or services sold, the
amount in dollars and units, of all sales for each month of such sales, the geographic area(s) of
such sales, the channels used to make such sales, and the dates of such sales.

RESPONSE

Respondent shall produce non-privileged documents that may be relevant to this
Interrogatory, to the extent they exist, in accordance with Rule 33(a), Federal Rules of Civil
Procedure.

INTERROGATORY NO. 35.

Describe in detail, all business plans referencing Strothmann’s intent to use in commerce
of the E-MOTION Mark in the United States in connection with hand trucks, including, without
limitation, specific business goals, marketing plans, operational plans, projected sales, and
financial plans.

RESPONSE

Respondent shall produce non-privileged documents that may be relevant to this
Interrogatory, to the extent they exist, in accordance with Rule 33(a), Federal Rules of Civil
Procedure.
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INTERROGATORY NO. 36.

Identify each person known or believed by Strothmann to have information concerning
Strothmann’s use in commerce of the E-MOTION Mark in connection with hand trucks in the
United States.

RESPONSE

Respondent identifies Rolf Strothmann and John Pierandrozzi.

INTERROGATORY NO. 37.

Identify each document evidencing Strothmann’s use in commerce of the E-MOTION
Mark in connection with hand trucks in the United States.

RESPONSE

Respondent shall produce non-privileged documents that may be relevant to this
Interrogatory, to the extent they exist, in accordance with Rule 33(a), Federal Rules of Civil
Procedure.

INTERROGATORY NO. 38.

Describe in detail, each use in commerce of the E-MOTION Mark by Strothmann in
connection with wheel chairs in the United States, including, without limitation, the time period
for each such use (including date of first use and date of last use), and all geographic areas (by
city and state) in which Strothmann has made such use.

RESPONSE

In the first half of 2008, E-Motion Technology Incorporated was formed with the
intention and plan to use the E-Motion mark on motor power assisted vehicles, such as wheel
chairs. Respondent shall produce non-privileged documents that may be relevant to this
Interrogatory, to the extent they exist, in accordance with Rule 33(a), Federal Rules of Civil
Procedure.

INTERROGATORY NO. 39.

Describe in detail, each use of the E-MOTION Mark by Strothmann in the advertising or
promotion of wheel chairs in the United States, including, without limitation, the specific media
in which Strothmann advertised or promoted such products (i.e., newspapers, trade journals,
magazines, etc.), the specific channels of trade through which Strothmann promoted such
products, and the specific locations in which Strothmann has sold or offered for sale, each such

product.
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RESPONSE
Respondent shall produce non-privileged documents that may be relevant to this

Interrogatory, to the extent they exist, in accordance with Rule 33(a), Federal Rules of Civil
Procedure.

INTERROGATORY NO. 40.

Describe in detail, all sales made in the United States of wheel chairs using the E-
MOTION Mark, including, without limitation, the identity of products or services sold, the
amount in dollars and units, of all sales for each month of such sales, the geographic area(s) of
such sales, the channels used to make such sales, and the dates of such sales.

RESPONSE

Respondent shall produce non-privileged documents that may be relevant to this
Interrogatory, to the extent they exist, in accordance with Rule 33(a), Federal Rules of Civil
Procedure.

INTERROGATORY NO. 41.

Describe in detail, all business plans referencing Strothmann’s intent to use in commerce
of the E-MOTION Mark in the United States in connection with wheel chairs, including, without
limitation, specific business goals, marketing plans, operational plans, projected sales, and
financial plans.

RESPONSE

Respondent shall produce non-privileged documents that may be relevant to this
Interrogatory, to the extent they exist, in accordance with Rule 33(a), Federal Rules of Civil
Procedure.

INTERROGATORY NO. 42.

Identify each person known or believed by Strothmann to have information concerning
Strothmann’s use in commerce of the E-MOTION Mark in connection with wheel chairs in the
United States.

RESPONSE

Respondent identifies Rolf Strothmann and John Pierandrozzi.

INTERROGATORY NO. 43.

Identify each document evidencing Strothmann’s use in commerce of the E-MOTION
Mark in connection with wheel chairs in the United States.
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RESPONSE
Respondent shall produce non-privileged documents that may be relevant to this

Interrogatory, to the extent they exist, in accordance with Rule 33(a), Federal Rules of Civil
Procedure.

INTERROGATORY NO. 44.

Describe in detail, each use in commerce of the E-MOTION Mark by Strothmann in
connection with rikshaws in the United States, including, without limitation, the time period for
each such use (including date of first use and date of last use), and all geographic areas (by city
and state) in which Strothmann has made such use.

RESPONSE

In the first half of 2008, E-Motion Technology Incorporated was formed with the
intention and plan to use the E-Motion mark on motor power assisted vehicles, such as rikshaws.
Respondent shall produce non-privileged documents that may be relevant to this Interrogatory, to
the extent they exist, in accordance with Rule 33(a), Federal Rules of Civil Procedure.

INTERROGATORY NO. 45.

Describe in detail, each use of the E-MOTION Mark by Strothmann in the advertising or
promotion of rikshaws in the United States, including, without limitation, the specific media in
which Strothmann advertised or promoted such products (i.e., newspapers, trade journals,
magazines, etc.), the specific channels of trade through which Strothmann promoted such
products, and the specific locations in which Strothmann has sold or offered for sale, each such
product.

RESPONSE

Respondent shall produce non-privileged documents that may be relevant to this
Interrogatory, to the extent they exist, in accordance with Rule 33(a), Federal Rules of Civil
Procedure.

INTERROGATORY NO. 46.

Describe in detail, all sales made in the United States of rikshaws using the E-MOTION
Mark, including, without limitation, the identity of products or services sold, the amount in
dollars and units, of all sales for each month of such sales, the geographic area(s) of such sales,
the channels used to make such sales, and the dates of such sales.

RESPONSE

Respondent shall produce non-privileged documents that may be relevant to this
Interrogatory, to the extent they exist, in accordance with Rule 33(a), Federal Rules of Civil
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Procedure.

INTERROGATORY NO. 47,

Describe in detail, all business plans referencing Strothmann’s intent to use in commerce
of the E-MOTION Mark in the United States in connection with rikshaws, including, without
limitation, specific business goals, marketing plans, operational plans, projected sales, and
financial plans.

RESPONSE

Respondent shall produce non-privileged documents that may be relevant to this
Interrogatory, to the extent they exist, in accordance with Rule 33(a), Federal Rules of Civil
Procedure.

INTERROGATORY NO. 48.

Identify each person known or believed by Strothmann to have information concerning
Strothmann’s use in commerce of the E-MOTION Mark in connection with rikshaws in the
United States.

RESPONSE

Respondent identifies Rolf Strothmann and John Pierandrozzi.

INTERROGATORY NO. 49.

Identify each document evidencing Strothmann’s use in commerce of the E-MOTION
Mark in connection with rikshaws in the United States.

RESPONSE

Respondent shall produce non-privileged documents that may be relevant to this
Interrogatory, to the extent they exist, in accordance with Rule 33(a), Federal Rules of Civil

Procedure.

INTERROGATORY NO. 50.

Describe in detail, each use in commerce of the E-MOTION Mark by Strothmann in
connection with carts for suitcases in the United States, including, without limitation, the time
period for each such use (including date of first use and date of last use), and all geographic areas
(by city and state) in which Strothmann has made such use.

RESPONSE

In the first half of 2008, E-Motion Technology Incorporated was formed with the
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intention and plan to use the E-Motion mark on motor power assisted vehicles, such as carts for
suitcases. Respondent shall produce non-privileged documents that may be relevant to this
Interrogatory, to the extent they exist, in accordance with Rule 33(a), Federal Rules of Civil
Procedure.

INTERROGATORY NO. 51.

Describe in detail, each use of the E-MOTION Mark by Strothmann in the advertising or
promotion of carts for suitcases in the United States, including, without limitation, the specific
media in which Strothmann advertised or promoted such products (i.e., newspapers, trade
journals, magazines, etc.), the specific channels of trade through which Strothmann promoted
such products, and the specific locations in which Strothmann has sold or offered for sale, each
such product.

RESPONSE

Respondent shall produce non-privileged documents that may be relevant to this
Interrogatory, to the extent they exist, in accordance with Rule 33(a), Federal Rules of Civil
Procedure.

INTERROGATORY NO. 52.

Describe in detail, all sales made in the United States of carts for suitcases using the E-
MOTION Mark, including, without limitation, the identity of products or services sold, the
amount in dollars and units, of all sales for each month of such sales, the geographic area(s) of
such sales, the channels used to make such sales, and the dates of such sales.

RESPONSE

Respondent shall produce non-privileged documents that may be relevant to this
Interrogatory, to the extent they exist, in accordance with Rule 33(a), Federal Rules of Civil
Procedure.

INTERROGATORY NO. 53.

Describe in detail, all business plans referencing Strothmann'’s intent to use in commerce
of the E-MOTION Mark in the United States in connection with carts for suitcases, including,
without limitation, specific business goals, marketing plans, operational plans, projected sales,
and financial plans.

RESPONSE

Respondent shall produce non-privileged documents that may be relevant to this
Interrogatory, to the extent they exist, in accordance with Rule 33(a), Federal Rules of Civil
Procedure.
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INTERROGATORY NO. 54.

Identify each person known or believed by Strothmann to have information concerning
Strothmann’s use in commerce of the E-MOTION Mark in connection with carts for suitcases in
the United States.

RESPONSE

Respondent identifies Rolf Strothmann and John Pierandrozzi.

INTERROGATORY NO. 55.

Identify each document evidencing Strothmann’s use in commerce of the E-MOTION
Mark in connection with carts for suitcases in the United States.

RESPONSE

Respondent shall produce non-privileged documents that may be relevant to this
Interrogatory, to the extent they exist, in accordance with Rule 33(a), Federal Rules of Civil
Procedure.

INTERROGATORY NO. 56.

Describe in detail, each use in commerce of the E-MOTION Mark by Strothmann in
connection with golf carts in the United States, including, without limitation, the time period for
each such use (including date of first use and date of last use), and all geographic areas (by city
and state) in which Strothmann has made such use.

RESPONSE

Respondent shall produce non-privileged documents that may be relevant to this
Interrogatory, to the extent they exist, in accordance with Rule 33(a), Federal Rules of Civil
Procedure.

INTERROGATORY NO. 57.

Describe in detail, each use of the E-MOTION Mark by Strothmann in the advertising or
promotion of golf carts in the United States, including, without limitation, the specific media in
which Strothmann advertised or promoted such products (i.e., newspapers, trade journals,
magazines, etc.), the specific channels of trade through which Strothmann promoted such
products, and the specific locations in which Strothmann has sold or offered for sale, each such

product.
RESPONSE
Respondent shall produce non-privileged documents that may be relevant to this

Interrogatory, to the extent they exist, in accordance with Rule 33(a), Federal Rules of Civil
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Procedure.

INTERROGATORY NO. 58.

Describe in detail, all sales made in the United States of golf carts using the E-MOTION
Mark, including, without limitation, the identity of products or services sold, the amount in
dollars and units, of all sales for each month of such sales, the geographic area(s) of such sales,
the channels used to make such sales, and the dates of such sales.

RESPONSE

Respondent shall produce non-privileged documents that may be relevant to this
Interrogatory, to the extent they exist, in accordance with Rule 33(a), Federal Rules of Civil
Procedure.

INTERROGATORY NO. 59.

Describe in detail, all business plans referencing Strothmann’s intent to use in commerce
of the E-MOTION Mark in the United States in connection with golf carts, including, without
limitation, specific business goals, marketing plans, operational plans, projected sales, and
financial plans.

RESPONSE

Respondent shall produce non-privileged documents that may be relevant to this
Interrogatory, to the extent they exist, in accordance with Rule 33(a), Federal Rules of Civil
Procedure.

INTERROGATORY NO. 60.

Identify each person known or believed by Strothmann to have information concerning
Strothmann’s use in commerce of the E-MOTION Mark in connection with golf carts in the
United States.

RESPONSE

Respondent identifies Rolf Strothmann and John Pierandrozzi.

INTERROGATORY NO. 61.

Identify each document evidencing Strothmann’s use in commerce of the E-MOTION
Mark in connection with golf carts in the United States.

RESPONSE

Respondent shall produce non-privileged documents that may be relevant to this
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Interrogatory, to the extent they exist, in accordance with Rule 33(a), Federal Rules of Civil
Procedure.

INTERROGATORY NO. 62.

Describe in detail, all sales made in the United States of any goods related to those
identified in U.S. Trademark Registration No. 2700612 using the E-MOTION Mark, including,
without limitation, the identity of products or services sold, the amount in dollars and units, of all
sales for each month of such sales, the geographic area(s) of such sales, the channels used to
make such sales, and the dates of such sales.

RESPONSE

Respondent shall produce non-privileged documents that may be relevant to this
Interrogatory, to the extent they exist, in accordance with Rule 33(a), Federal Rules of Civil
Procedure.

INTERROGATORY NO. 63.

Describe in detail, all business plaas referencing Strothmann’s intent to use in commerce
of the E-MOTION Mark in the United States in connection with any goods related to those
identified in U.S. Trademark Registration No. 2700612, including, without limitation, specific
business goals, marketing plans, operational plans, projected sales, and financial plans.

RESPONSE

Respondent shall produce non-privileged documents that may be relevant to this
Interrogatory, to the extent they exist, in accordance with Rule 33(a), Federal Rules of Civil
Procedure.

INTERROGATORY NO. 64.

Identify each person known by Strothmann to have knowledge of any matter relevant to
the subject matter involved in this proceeding and, for each such person, set forth the substance
of his or her knowledge.

RESPONSE

Respondent identifies Rolf Strothmann and John Pierandrozzi, both of whom have
knowledge regarding use, and intended use, of products using the E-MOTION mark.

INTERROGATORY NO. 65.

Identify each expert whom Strothmann has retained regarding this matter, including,
without limitation, the substance of the expert’s expected testimony, all facts upon which the
expert relies, all documents provided to or reviewed by the expert, and a list of each case in
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which the expert has been retained within the past five years (including the case caption, file
number, and name of the attorney who retained the expert).

RESPONSE
Respondent objects to this Interrogatory as premature. Respondent will provide the

required disclosure for any such expert at the appropriate time, in accordance with the case
schedule.

INTERROGATORY NO. 66.

For each response by Strothmann to Alco’s First Set of Requests for Admissions that is
not an unqualified admission, please substantiate Strothmann’s response.

RESPONSE

Respondent objects to this Interrogatory as vague and ambiguous, with respect to the
term, “substantiate”.

New York, New York Respectfully submitted,

Dated: October 29, 2010

Peter J. Phillips

Klaus P. Stoffel

Lucas & Mercanti, LLP

475 Park Avenue South
New York, New York 10016
Tel.:  (212)661-8000

Fax: (212) 661-8002
pip@lmiplaw.com
kps@lmiplaw.com
info@lmiplaw.com
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VERIFICATION

I am Rolf Strothmann, the Respondent in the above proceeding. [ am over the age of
twenty-one (21) Years, and am competent to make this Verification. I have personal knowledge of
the facts recited in the Responses to Interrogatories Nos. 1 - 66, and/or have obtained information
from persons with personal knowledge, and these facts, based on that knowledge and information,
are true and correct.

I declare that these Responses were made with the knowledge that willful, false statements,
or the like so made, are punishable by fine or imprisonment, or both, under 18 U.S.C. 1001, and that

such willful, false statements may jeopardize the validity of the trademark registration involved in

this proceeding.
Dated: October ___, 2010
Rolf Strothmann
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CERTIFICATE OF SERVICE

I certify that on October 29, 2010, a copy of Respondent Strothmann's Responses to Alco
Electronics Limited s First Set of Interrogatories to Respondent Rolf Strothmann was served on
counsel for Petitioner, Alco Electronics Limited by e-mail and U.S. first class mail:

Jerry S. Podkopacz (jpodkopacz@larkinhoffman.com)
James P. Quinn

Molly T. Eichten

Larkin Hoffman Daly & Lindgren Ltd.

1500 Wells Fargo Plaza

7900 Xerxes Avenue South

Minneapolis, MN 55431-1194

Tel: (952) 835-3800 % Z Z ;

Peter J. Phillips
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BE-28

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Registration No. 2,700,612
Issued: March 25, 2003
Mark: E-MOTION

ALCO ELECTRONICS LIMITED,
Petitioner,
v. | Cancellation No. 92052572
ROLF STROTHMANN,
Respondent.

RESPONDENT STROTHMANN’S RESPONSES TO ALCO
ELECTRONICS LIMITED’S FIRST SET OF REQUESTS
FOR PRODUCTION TO RESPONDENT ROLF STROTHMANN

Respondent, Rolf Strothmann (“Strothmann®), hereby responds to the First Set of Requests

for Production of Petitioner, Alco Electronics Limited (“Alco”), as follows:
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Objections to the Definitions and Instructions, and General Objections

Respondent objects to the Requests to the extent that they seek information not within
Respondent’s possession, custody, or control. Respondent further objects to the definitions and
instructions to the extent that they purport to impose obligations beyond, or otherwise inconsistent
with, that required under the Federal Rules of Civil Procedure. Respondent will comply with the
Federal Rules of Civil Procedure. Respondent’s responses, if any, to each request, will be made
without waiver of its objections, and without conceding the relevancy of the information sought.
Respondent reserves the right to supplement its responses.

Respondent objects to the Requests to the extent that they seek disclosure of information
protected by the attorney-client privilege, work product immunity, or other privilege, or that they

seek disclosure of confidential information.
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DOCUMENT REQUESTS

REQUEST NO. 1.

Each document that evidences Strothmann’s search for and selection of the E-MOTION
Mark.

RESPONSE

Respondent objects to this Request on the grounds that it seeks information that is neither
relevant nor reasonably likely to lead to the discovery of admissible evidence. Respondent also
objects to this Request as unduly burdensome or expensive, in requesting “each” document,
considering the needs of the case, the issues in controversey, and the importance of the issues at
stake in this action. Subject to the foregoing objections, and without waiver, Respondent shall
produce non-privileged documents that may be relevant to this Request and the issues in this
proceeding, to the extent such responsive documents exist, at a mutually-agreeable time and
place.

REQUEST NO. 2.

Each document that evidences Strothmann’s search for and selection of the products and
services on which to use the E-MOTION Mark in the United States.

RESPONSE

Respondent objects to this Request on the grounds that it seeks information that is neither
relevant nor reasonably likely to lead to the discovery of admissible evidence. Respondent also
objects to this Request as unduly burdensome or expensive, in requesting “each” document,
considering the needs of the case, the issues in controversey, and the importance of the issues at
stake in this action. Subject to the foregoing objections, and without waiver, Respondent shall
produce non-privileged documents that may be relevant to this Request and the issues in this
proceeding, to the extent such responsive documents exist, at a mutually-agreeable time and
place.

REQUEST NO. 3.

Each document that evidences Strothmann’s intent to use in commerce the E-MOTION
Mark in the United States in connection with golf carts.

RESPONSE

Respondent objects to this Request on the grounds that it seeks information that is neither
relevant nor reasonably likely to lead to the discovery of admissible evidence. Respondent also
objects to this Request as unduly burdensome or expensive, in requesting “each” document,
considering the needs of the case, the issues in controversey, and the importance of the issues at
stake in this action. Subject to the foregoing objections, and without waiver, Respondent shall
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produce non-privileged documents that may be relevant to this Request and the issues in this
proceeding, to the extent such responsive documents exist, at a mutually-agreeable time and
place.

REQUEST NO. 4.

Each document that evidences Strothmann’s use in commerce of the E-MOTION Mark in
the United States in connection with golf carts.

RESPONSE

Respondent objects to this Request on the grounds that it seeks information that is neither
relevant nor reasonably likely to lead to the discovery of admissible evidence. Respondent also
objects to this Request as unduly burdensome or expensive, in requesting “each” document,
considering the needs of the case, the issues in controversey, and the importance of the issues at
stake in this action. Subject to the foregoing objections, and without waiver, Respondent shall
produce non-privileged documents that may be relevant to this Request and the issues in this
proceeding, to the extent such responsive documents exist, at a mutually-agreeable time and
place.

REQUEST NO. 5.

Each document that evidences any business plans, marketing plans, operational plans,
and financial plans, relating to the sale or planned sale, of golf carts using the E-MOTION Mark
in the United States,

RESPONSE

Respondent objects to this Request on the grounds that it seeks information that is neither
relevant nor reasonably likely to lead to the discovery of admissible evidence. Respondent also
objects to this Request as unduly burdensome or expensive, in requesting “each” document,
considering the needs of the case, the issues in controversey, and the importance of the issues at
stake in this action. Subject to the foregoing objections, and without waiver, Respondent shall
produce non-privileged documents that may be relevant to this Request and the issues in this
proceeding, to the extent such responsive documents exist, at a mutually-agreeable time and
place.

REQUEST NO. 6.

Each document that evidences any communications with any advertising agency or
public relations firm, relating to or referencing, the E-MOTION Mark in connection with Golf

Carts.

RESPONSE

Respondent objects to this Request on the grounds that it seeks information that is neither
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relevant nor reasonably likely to lead to the discovery of admissible evidence. Respondent also
objects to this Request as unduly burdensome or expensive, in requesting “each” document,
considering the needs of the case, the issues in controversey, and the importance of the issues at
stake in this action. Subject to the foregoing objections, and without waiver, Respondent shall
produce non-privileged documents that may be relevant to this Request and the issues in this
proceeding, to the extent such responsive documents exist, at a mutually-agreeable time and
place.

REQUEST NO. 7.

Each document that evidences the advertising and promotional channels through which
Strothmann advertised, promoted, sold, offered for sale, or intended to offer for sale, golf carts in
connection with the E-MOTION Mark in the United States.

RESPONSE

Respondent objects to this Request on the grounds that it seeks information that is neither
relevant nor reasonably likely to lead to the discovery of admissible evidence. Respondent also
objects to this Request as unduly burdensome or expensive, in requesting “each” document,
considering the needs of the case, the issues in controversey, and the importance of the issues at
stake in this action. Subject to the foregoing objections, and without waiver, Respondent shall
produce non-privileged documents that may be relevant to this Request and the issues in this
proceeding, to the extent such responsive documents exist, at a mutually-agreeable time and
place.

REQUEST NO. 8.

Documents sufficient to show the monthly projected sales in the United States, by dollars
and units, of golf carts using the E-MOTION Mark.

RESPONSE

Respondent objects to this Request on the grounds that it seeks information that is neither
relevant nor reasonably likely to lead to the discovery of admissible evidence. Subject to the
foregoing objections, and without waiver, Respondent shall produce non-privileged documents
that may be relevant to this Request and the issues in this proceeding, to the extent such
responsive documents exist, at a mutually-agreeable time and place.

REQUEST NO. 9.

Documents sufficient to show the monthly sales in the United States, by dollars and units,
of golf carts using the E-MOTION Mark.

RESPONSE

Respondent objects to this Request on the grounds that it seeks information that is neither
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relevant nor reasonably likely to lead to the discovery of admissible evidence. Subject to the
foregoing objections, and without waiver, Respondent shall produce non-privileged documents
that may be relevant to this Request and the issues in this proceeding, to the extent such
responsive documents exist, at a mutually-agreeable time and place.

REQUEST NO. 10.

Documents sufficient to show the monthly projected advertising and promotional costs in
connection with the use of the E-MOTION Mark in the United States to promote golf carts.

RESPONSE

Respondent objects to this Request on the grounds that it seeks information that is neither
relevant nor reasonably likely to lead to the discovery of admissible evidence. Subject to the
foregoing objections, and without waiver, Respondent shall produce non-privileged documents
that may be relevant to this Request and the issues in this proceeding, to the extent such
responsive documents exist, at a mutually-agreeable time and place.

REQUEST NO. 11.

Documents sufficient to show the monthly advertising and promotional costs in
connection with the use of the E-MOTION Mark in the United States to promote golf carts.

RESPONSE

Respondent objects to this Request on the grounds that it seeks information that is neither
relevant nor reasonably likely to lead to the discovery of admissible evidence. Subject to the
foregoing objections, and without waiver, Respondent shall produce non-privileged documents
that may be relevant to this Request and the issues in this proceeding, to the extent such
responsive documents exist, at a mutually-agreeable time and place.

REQUEST NO. 12.

Exemplars of all documents that use the EEMOTION Mark to promote, advertise,
publicize, or offer to sell, golf carts in the United States, including, without limitation, sales
literature, advertisements (print, electronic, audio, or video), sales or service contracts, flyers,
brochures, business cards, and letterheads.

RESPONSE

Respondent objects to this Request on the grounds that it seeks information that is neither
relevant nor reasonably likely to lead to the discovery of admissible evidence. Subject to the
foregoing objections, and without waiver, Respondent shall produce non-privileged documents
that may be relevant to this Request and the issues in this proceeding, to the extent such
responsive documents exist, at a mutually-agreeable time and place.
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REQUEST NO. 13.

Exemplars of all packaging, labeling, tags, and related materials, that use the E-MOTION
Mark in connection with golf carts sold, or offered for sale, in the United States.

RESPONSE

Respondent objects to this Request on the grounds that it seeks information that is neither
relevant nor reasonably likely to lead to the discovery of admissible evidence. Subject to the
foregoing objections, and without waiver, Respondent shall produce non-privileged documents
that may be relevant to this Request and the issues in this proceeding, to the extent such
responsive documents exist, at a mutually-agreeable time and place.

REQUEST NO. 14.

Each document that evidences Strothmann’s intent to use in commerce, the E-MOTION
Mark in the United States in connection with bicycles.

RESPONSE

Respondent objects to this Request on the grounds that it seeks information that is neither
relevant nor reasonably likely to lead to the discovery of admissible evidence. Respondent also
objects to this Request as unduly burdensome or expensive, in requesting “each” document,
considering the needs of the case, the issues in controversey, and the importance of the issues at
stake in this action. Subject to the foregoing objections, and without waiver, Respondent shall
produce non-privileged documents that may be relevant to this Request and the issues in this
proceeding, to the extent such responsive documents exist, at a mutually-agreeable time and
place.

REQUEST NO. 15.

Each document that evidences Strothmann’s use in commerce, the EEMOTION Mark in
the United States in connection with bicycles.

RESPONSE

Respondent objects to this Request on the grounds that it seeks information that is neither
relevant nor reasonably likely to lead to the discovery of admissible evidence. Respondent also
objects to this Request as unduly burdensome or expensive, in requesting “each” document,
considering the needs of the case, the issues in controversey, and the importance of the issues at
stake in this action. Subject to the foregoing objections, and without waiver, Respondent shall
produce non-privileged documents that may be relevant to this Request and the issues in this
proceeding, to the extent such responsive documents exist, at a mutually-agreeable time and
place.
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REQUEST NO. 16.

Each document that evidences any business plans, marketing plans, operational plans,
and financial plans relating to the sale or planned sale of bicycles using the E-MOTION Mark in
the United States.

RESPONSE

Respondent objects to this Request on the grounds that it seeks information that is neither
relevant nor reasonably likely to lead to the discovery of admissible evidence. Respondent also
objects to this Request as unduly burdensome or expensive, in requesting “each” document,
considering the needs of the case, the issues in controversey, and the importance of the issues at
stake in this action. Subject to the foregoing objections, and without waiver, Respondent shall
produce non-privileged documents that may be relevant to this Request and the issues in this
proceeding, to the extent such responsive documents exist, at a mutually-agreeable time and
place.

REQUEST NO. 17.

Each document that evidences any communications with any advertising agency or
public relations firm relating to, or referencing, the E-MOTION Mark in connection with
bicycles.

RESPONSE

Respondent objects to this Request on the grounds that it seeks information that is neither
relevant nor reasonably likely to lead to the discovery of admissible evidence. Respondent also
objects to this Request as unduly burdensome or expensive, in requesting “each” document,
considering the needs of the case, the issues in controversey, and the importance of the issues at
stake in this action. Subject to the foregoing objections, and without waiver, Respondent shall
produce non-privileged documents that may be relevant to this Request and the issues in this
proceeding, to the extent such responsive documents exist, at a mutually-agreeable time and
place.

REQUEST NO. 18.

Each document that evidences the advertising and promotional channels through which
Strothmann advertised, promoted, sold, offered for sale, or intended to offer for sale, bicycles in
connection with the E-MOTION Mark in the United States.

RESPONSE

Respondent objects to this Request on the grounds that it seeks information that is neither
relevant nor reasonably likely to lead to the discovery of admissible evidence. Respondent also
objects to this Request as unduly burdensome or expensive, in requesting “each” document,
considering the needs of the case, the issues in controversey, and the importance of the issues at
stake in this action. Subject to the foregoing objections, and without waiver, Respondent shall
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produce non-privileged documents that may be relevant to this Request and the issues in this
proceeding, to the extent such responsive documents exist, at a mutually-agreeable time and
place.

REQUEST NO. 19.

Documents sufficient to show the monthly projected sales in the United States, by dollars
and units, of bicycles using the E-MOTION Mark.

RESPONSE

Respondent objects to this Request on the grounds that it seeks information that is neither
relevant nor reasonably likely to lead to the discovery of admissible evidence. Subject to the
foregoing objections, and without waiver, Respondent shall produce non-privileged documents
that may be relevant to this Request and the issues in this proceeding, to the extent such
responsive documents exist, at a mutually-agreeable time and place.

REQUEST NO. 20.

Documents sufficient to show the monthly sales in the United States, by dollars and units,
of bicycles using the E-MOTION Mark.

RESPONSE

Respondent objects to this Request on the grounds that it seeks information that is neither
relevant nor reasonably likely to lead to the discovery of admissible evidence. Subject to the
foregoing objections, and without waiver, Respondent shall produce non-privileged documents
that may be relevant to this Request and the issues in this proceeding, to the extent such
responsive documents exist, at a mutually-agreeable time and place.

REQUEST NQ. 21.

Documents sufficient to show the monthly projected advertising and promotional costs in
connection with the use of the E-MOTION Mark in the United States to promote bicycles.

RESPONSE

Respondent objects to this Request on the grounds that it seeks information that is neither
relevant nor reasonably likely to lead to the discovery of admissible evidence. Subject to the
foregoing objections, and without waiver, Respondent shall produce non-privileged documents
that may be relevant to this Request and the issues in this proceeding, to the extent such
responsive documents exist, at a mutually-agreeable time and place.
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REQUEST NO. 22.

Documents sufficient to show the monthly advertising and promotional costs in
connection with the use of the E-MOTION Mark in the United States to promote bicycles.

RESPONSE

Respondent objects to this Request on the grounds that it seeks information that is neither
relevant nor reasonably likely to lead to the discovery of admissible evidence. Subject to the
foregoing objections, and without waiver, Respondent shall produce non-privileged documents
that may be relevant to this Request and the issues in this proceeding, to the extent such
responsive documents exist, at a mutually-agreeable time and place.

REQUEST NO. 23.

Exemplars of all documents that use the E-MOTION Mark to promote, advertise,
publicize, or offer to sell, bicycles in the United States, including, without limitation, sales
literature, advertisements (print, electronic, audio, or video), sales or service contracts, flyers,
brochures, business cards, and letterheads.

RESPONSE

Respondent objects to this Request on the grounds that it seeks information that is neither
relevant nor reasonably likely to lead to the discovery of admissible evidence. Subject to the
foregoing objections, and without waiver, Respondent shall produce non-privileged documents
that may be relevant to this Request and the issues in this proceeding, to the extent such
responsive documents exist, at a mutually-agreeable time and place.

REQUEST NO. 24.

Exemplars of all packaging, labeling, tags, and related materials, that use the E-MOTION
Mark in connection with bicycles sold, or offered for sale, in the United States.

RESPONSE

Respondent objects to this Request on the grounds that it seeks information that is neither
relevant nor reasonably likely to lead to the discovery of admissible evidence. Subject to the
foregoing objections, and without waiver, Respondent shall produce non-privileged documents
that may be relevant to this Request and the issues in this proceeding, to the extent such
responsive documents exist, at a mutually-agreeable time and place.

REQUEST NO. 25.

Each document that evidences Strothmann’s intent to use in commerce, the E-MOTION
Mark in the United States in connection with each of the Extra Goods.
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RESPONSE

Respondent objects to this Request on the grounds that it seeks information that is neither
relevant nor reasonably likely to lead to the discovery of admissible evidence. Respondent also
objects to this Request as unduly burdensome or expensive, in requesting “each” document,
considering the needs of the case, the issues in controversey, and the importance of the issues at
stake in this action. Subject to the foregoing objections, and without waiver, Respondent shall
produce non-privileged documents that may be relevant to this Request and the issues in this
proceeding, to the extent such responsive documents exist, at a mutually-agreeable time and
place.

REQUEST NO. 26.

Each document that evidences Strothmann’s use in commerce of the E-MOTION Mark in
the United States in connetion with each of the Extra Goods.

RESPONSE

Respondent objects to this Request on the grounds that it seeks information that is neither
relevant nor reasonably likely to lead to the discovery of admissible evidence. Respondent also
objects to this Request as unduly burdensome or expensive, in requesting “each” document,
considering the needs of the case, the issues in controversey, and the importance of the issues at
stake in this action. Subject to the foregoing objections, and without waiver, Respondent shall
produce non-privileged documents that may be relevant to this Request and the issues in this
proceeding, to the extent such responsive documents exist, at a mutually-agreeable time and
place.

REQUEST NO. 27.

Each document that evidences any business plans, marketing plans, operational plans,
and financial plans, relating to the sale or planned sale, of each of the Extra Goods using the E-
MOTION Mark in the United States.

RESPONSE

Respondent objects to this Request on the grounds that it seeks information that is neither
relevant nor reasonably likely to lead to the discovery of admissible evidence. Respondent also
objects to this Request as unduly burdensome or expensive, in requesting “each” document,
considering the needs of the case, the issues in controversey, and the importance of the issues at
stake in this action. Subject to the foregoing objections, and without waiver, Respondent shall
produce non-privileged documents that may be relevant to this Request and the issues in this
proceeding, to the extent such responsive documents exist, at a mutually-agreeable time and
place.
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REQUEST NO. 28.

Each document that evidences any communications with any advertising agency or
public relations firm relating to or referencing the E-MOTION Mark in connection with each of
the Extra Goods.

RESPONSE

Respondent objects to this Request on the grounds that it seeks information that is neither
relevant nor reasonably likely to lead to the discovery of admissible evidence. Respondent also
objects to this Request as unduly burdensome or expensive, in requesting “each” document,
considering the needs of the case, the issues in controversey, and the importance of the issues at
stake in this action. Subject to the foregoing objections, and without waiver, Respondent shall
produce non-privileged documents that may be relevant to this Request and the issues in this
proceeding, to the extent such responsive documents exist, at a mutually-agreeable time and
place.

REQUEST NO. 29.

Each document that evidences the advertising and promotional channels through which
Strothmann advertised, promoted, sold, offered for sale, or intended to offer for sale, each of the
Extra Goods in connection with the E-MOTION Mark in the United States.

RESPONSE

Respondent objects to this Request on the grounds that it seeks information that is neither
relevant nor reasonably likely to lead to the discovery of admissible evidence. Respondent also
objects to this Request as unduly burdensome or expensive, in requesting “each” document,
considering the needs of the case, the issues in controversey, and the importance of the issues at
stake in this action. Subject to the foregoing objections, and without waiver, Respondent shall
produce non-privileged documents that may be relevant to this Request and the issues in this
proceeding, to the extent such responsive documents exist, at a mutually-agreeable time and
place.

REQUEST NO. 30.

Documents sufficient to show the monthly projected sales in the United States, by dollars
and units of each of the Extra Goods using the E-MOTION Mark.

RESPONSE

Respondent objects to this Request on the grounds that it seeks information that is neither
relevant nor reasonably likely to lead to the discovery of admissible evidence. Subject to the
foregoing objections, and without waiver, Respondent shall produce non-privileged documents
that may be relevant to this Request and the issues in this proceeding, to the extent such
responsive documents exist, at a mutually-agreeable time and place.

12

Alco Electronics Limited v. Rolf Strothmann Cancellation No. 92052572 Petitioner Exhibit L/13



REQUEST NO. 31.

Documents sufficient to show the monthly sales in the United States, by dollars and units
of each of the Extra Goods using the E-MOTION Mark.

RESPONSE

Respondent objects to this Request on the grounds that it seeks information that is neither
relevant nor reasonably likely to lead to the discovery of admissible evidence. Subject to the
foregoing objections, and without waiver, Respondent shall produce non-privileged documents
that may be relevant to this Request and the issues in this proceeding, to the extent such
responsive documents exist, at a mutually-agreeable time and place. '

REQUEST NO. 32.

Documents sufficient to show the monthly projected advertising and promotional costs in
connection with the use of the E-MOTION Mark in the United States to promote each of the
Extra Goods.

RESPONSE

Respondent objects to this Request on the grounds that it seeks information that is neither
relevant nor reasonably likely to lead to the discovery of admissible evidence. Subject to the
foregoing objections, and without waiver, Respondent shall produce non-privileged documents
that may be relevant to this Request and the issues in this proceeding, to the extent such
responsive documents exist, at a mutually-agreeable time and place.

REQUEST NO. 33.

Documents sufficient to show the monthly advertising and promotional costs in
connection with the use of the EEMOTION Mark in the United States to promote each of the
Extra Goods.

RESPONSE

Respondent objects to this Request on the grounds that it seeks information that is neither
relevant nor reasonably likely to lead to the discovery of admissible evidence. Subject to the
foregoing objections, and without waiver, Respondent shall produce non-privileged documents
that may be relevant to this Request and the issues in this proceeding, to the extent such
responsive documents exist, at a mutually-agreeable time and place.
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REQUEST NO. 34.

Exemplars of all documents that use the E-MOTION Mark to promote, advertise,
publicize, or offer to sell, each of the Extra Goods in the United States, including, without
limitation, sales literature, advertisements (print, electronic, audio, or video), sales or service
contracts, flyers, brochures, business cards, and letterheads.

RESPONSE

Respondent objects to this Request on the grounds that it seeks information that is neither
relevant nor reasonably likely to lead to the discovery of admissible evidence. Subject to the
foregoing objections, and without waiver, Respondent shall produce non-privileged documents
that may be relevant to this Request and the issues in this proceeding, to the extent such
responsive documents exist, at a mutually-agreeable time and place.

REQUEST NO. 35.

Exemplars of all packaging, labeling, tags, and related materials, that use the E-MOTION
Mark in connection with each of the Extra Goods sold, or offered for sale, in the United States.

RESPONSE

Respondent objects to this Request on the grounds that it seeks information that is neither
relevant nor reasonably likely to lead to the discovery of admissible evidence. Subject to the
foregoing objections, and without waiver, Respondent shall produce non-privileged documents
that may be relevant to this Request and the issues in this proceeding, to the extent such
responsive documents exist, at a mutually-agreeable time and place.

REQUEST NO. 36.

Each document that refers or relates to any communication to the EEMOTION Mark, the
use in commerce of the E-MOTION Mark in the United States, or the products offered for sale or
sold in connection with the E-MOTION Mark.

RESPONSE

Respondent objects to this Request on the grounds that it seeks information that is neither
relevant nor reasonably likely to lead to the discovery of admissible evidence. Respondent also
objects to this Request as unduly burdensome or expensive, in requesting “each” document,
considering the needs of the case, the issues in controversey, and the importance of the issues at
stake in this action. Subject to the foregoing objections, and without waiver, Respondent shall
produce non-privileged documents that may be relevant to this Request and the issues in this
proceeding, to the extent such responsive documents exist, at a mutually-agreeable time and
place.
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REQUEST NO. 37.

Each document evidencing any actual or alleged admission made by Alco.
RESPONSE

Respondent objects to this Request as vague and ambiguous as to what constitutes an
“admission” as to what subject matter or issue. Respondent also objects to this Request as
unduly burdensome. Respondent also objects to this Request as premature. Subject to the
foregoing objections, and without waiver, Respondent shall produce non-privileged documents
that may be relevant to this Request and the issues in this proceeding, to the extent such
responsive documents exist, at a mutually-agreeable time and place.

REQUEST NO. 38.

Each document evidencing any actual or alleged admission made by Strothmann.

RESPONSE

Respondent objects to this Request as vague and ambiguous as to what constitutes an
“admission” as to what subject matter or issue. Respondent also objects to this Request as
unduly burdensome. Respondent also objects to this Request as premature. Subject to the
foregoing objections, and without waiver, Respondent shall produce non-privileged documents
that may be relevant to this Request and the issues in this proceeding, to the extent such
responsive documents exist, at a mutually-agreeable time and place.

REQUEST NO. 39.

Copies of all prosecution files for any filings in the United States relating to federal and
state trademark and service mark applications for the E-EMOTION Mark.

RESPONSE

Respondent objects to this Request on the grounds that it seeks information that is neither
relevant nor reasonably likely to lead to the discovery of admissible evidence. Respondent also
objects to this Request as unduly burdensome or expensive, in requesting “each” document,
considering the needs of the case, the issues in controversey, and the importance of the issues at
stake in this action. Subject to the foregoing objections, and without waiver, Respondent shall’
produce non-privileged documents filed by Respondent (or Petitioner, to the extent Respondent
has them) that may be relevant to this Request and the issues in this proceeding at a mutually-
agreeable time and place.
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REQUEST NO. 40.

Each document transmitted between Strothmann and any third party relating to
Strothmann’s use in commerce of the E-MOTION Mark in the United States.

RESPONSE

Respondent objects to this Request on the grounds that it seeks information that is neither
relevant nor reasonably likely to lead to the discovery of admissible evidence. Respondent also
objects to this Request as unduly burdensome or expensive, in requesting “each” document,
considering the needs of the case, the issues in controversey, and the importance of the issues at
stake in this action. Subject to the foregoing objections, and without waiver, Respondent shall
produce non-privileged documents that may be relevant to this Request and the issues in this
proceeding, to the extent such responsive documents exist, at a mutually-agreeable time and
place.

REQUEST NO. 41.

Each document transmitted between Strothmann and any third party relating to
Strothmann’s intent to use in commerce, the E-MOTION Mark in the United States.

RESPONSE

Respondent objects to this Request on the grounds that it seeks information that is neither
relevant nor reasonably likely to lead to the discovery of admissible evidence. Respondent also
objects to this Request as unduly burdensome or expensive, in requesting “each” document,
considering the needs of the case, the issues in controversey, and the importance of the issues at
stake in this action. Subject to the foregoing objections, and without waiver, Respondent shall
produce non-privileged documents that may be relevant to this Request and the issues in this
proceeding, to the extent such responsive documents exist, at a mutually-agreeable time and
place.

REQUEST NO. 42.

Each document that evidences the allegations or denials set forth in the Petition, or in
Strothmann’s Answer in this matter.

RESPONSE

Respondent objects to this Request on the grounds that it seeks information that is neither
relevant nor reasonably likely to lead to the discovery of admissible evidence. Respondent also
objects to this Request as unduly burdensome or expensive, in requesting “each” document,
considering the needs of the case, the issues in controversey, and the importance of the issues at
stake in this action. Subject to the foregoing objections, and without waiver, Respondent shall
produce non-privileged documents that may be relevant to this Request and the issues in this
proceeding, to the extent such responsive documents exist, at a mutually-agreeable time and
place.
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REQUEST NO. 43.

Each document and thing identified in response to Alco’s First Set of Interrogatories.
RESPONSE

Respondent objects to this Request on the grounds that it seeks information that is neither
relevant nor reasonably likely to lead to the discovery of admissible evidence. Respondent also
objects to this Request as unduly burdensome or expensive, in requesting “each” document,
considering the needs of the case, the issues in controversey, and the importance of the issues at
stake in this action. Subject to the foregoing objections, and without waiver, Respondent shall
produce non-privileged documents that may be relevant to this Request and the issues in this
proceeding, to the extent such responsive documents exist, at a mutually-agreeable time and
place.

REQUEST NO. 44.

Each document and thing requested to be identified in response to Alco’s First Set of
Interrogatories.

RESPONSE

Respondent objects to this Request on the grounds that it seeks information that is neither
relevant nor reasonably likely to lead to the discovery of admissible evidence., Respondent also
objects to this Request as unduly burdensome or expensive, in requesting “each” document,
considering the needs of the case, the issues in controversey, and the importance of the issues at
stake in this action. Subject to the foregoing objections, and without waiver, Respondent shall
produce non-privileged documents that may be relevant to this Request and the issues in this
proceeding, to the extent such responsive documents exist, at a mutually-agreeable time and
place.

REQUEST NO. 45.

Each document and thing that refers or relates to Strothmann’s responses to Alco’s First
Set of Interrogatories.

RESPONSE

Respondent objects to this Request on the grounds that it seeks information that is neither
relevant nor reasonably likely to lead to the discovery of admissible evidence. Respondent also
objects to this Request as unduly burdensome or expensive, in requesting “each” document,
considering the needs of the case, the issues in controversey, and the importance of the issues at
stake in this action. Subject to the foregoing objections, and without waiver, Respondent shall
produce non-privileged documents that may be relevant to this Request and the issues in this
proceeding, to the extent such responsive documents exist, at a mufually-agreeable time and
place.
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