Trademark Trial and Appeal Board Electronic Filing System. http://estta.uspto.gov
ESTTA Tracking number: ESTTA337306

Filing date: 03/15/2010

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Proceeding 92052027

Party Defendant
Eustaquio, Yolanda

Correspondence Eustaquio, Yolanda
Address 13912 SW 139 Ct
Miami, FL 33186
UNITED STATES
promex@cfl.rr.com

Submission Motion to Dismiss - Rule 12(b)
Filer's Name Henry Rodriguez, Esq.

Filer's e-mail henry@lexarian.com
Signature /henry rodriguez/

Date 03/15/2010

Attachments Eustaquio Motion Dismiss Strike Final.pdf ( 19 pages )(62053 bytes )



http://estta.uspto.gov

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In Re: Application Serial No. 77/411,075
Trademark: CICATRICURA
International Class: 10

Registration Date: October 31, 2006

_______________________________________________________________ )
Genomma Lab International, S.A.B. de C.V., )
Petitioner, )
)
V. ) Cancellation No. 92052027
)
Yolanda Eustaquio, )
Registrant. )
_______________________________________________________________ )

REGISTRANT’S MOTION TO DISMISS
OR, IN THE ALTERNATIVE, TO STRIKE

Registrant Yolanda EustaquidRggistrant”), pursuant to Fewé Rule of Civil Procedure
12(b)(6) and Trademark Rule 2.116(a), hereloy@s to dismiss the Petition to Cancel
(“Petition”) served by Petitioner Genomma Lab tntgional, S.A.B. de C.V. (“Petitioner”) for
failure to state a claim upon which relief may be tgdnor, in the alternate/ to strike portions
thereof, and avers as follows:

Petitioner fails to sufficiently plead fadts establish a cause attion for fraud under
Federal Rule of Civil Procedure 9(b). Lackspiecific facts showing fraud on the Patent and
Trademark Office (“PTO”) result in the failute state a cause oftamn in the Petition.

In the alternative, Registrant, pursuanFemleral Rule 12(f), hereby moves to strike
certain impertinent, scandalous, immaterial mel@vant paragraphs the Petition, as follows:

1. To strike paragraphs 8 - 9 of tRetition in their entireties because:

a. They are immaterial and impertinent.
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b. They unduly prejudice Registrant byniesing the issues and unfairly burdening
Registrant.
2. To strike paragrafb0 of the Petition in itentirety because:
a. It is immaterial, impertinent and scandalous.
b. It unduly prejudices Registrant by cosihg the issues anohfairly burdening
Registrant.
3. To strike paragrdys 51 - 56 of the Petitioms well as theeferenced Exhibits C and D, in
their entireties because:
a. They are immaterial, impertinent and scandalous.
b. They unduly prejudice Registrant bynfsing the issues and unfairly burdening
Registrant.
4. To strike paragraplt - 60 of the Petitiorgs well as the refereed Exhibit E, in their
entireties because:
a. They are immaterial, impertinent and scandalous.
b. They unduly prejudice Registrant bynéasing the issues and unfairly burdening
Registrant.
5. To strike paragraplt - 64 of the Petitiorgs well as the refereed Exhibit F, in their
entireties because:
a. They are immaterial, impertinent and scandalous.
b. They unduly prejudice Registrant bynéasing the issues and unfairly burdening
Registrant.
6. To strike paragrdys 65 - 68 of the Petitigms well as theeferenced Exhibits G and H, in

their entireties because:
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a. They are immaterial, impertinent and scandalous.
b. They unduly prejudice Registrant bynfasing the issues and unfairly burdening
Registrant.
7. To strike paragrapl@® - 70 of the Petitioras well as the referead Exhibit I, in their
entireties because:
a. They are immaterial, impertinent and scandalous.
b. They unduly prejudice Registrant bynfasing the issues and unfairly burdening
Registrant.
8. To strikeparagrap 72 of the Petition ifts entirety because:
a. It is immaterial, impertinent and scandalous.
b. It unduly prejudices Registrant by cosihg the issues anohfairly burdening

Registrant.
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MEMORANDUM OF LAW IN SUPPORT OF RE GISTRANT'S MOTION TO DISMISS

Registrant hereby files its memorandum a¥ la support of its motion to dismiss, in
accordance with Trademark Rule 2.127(a). Pe#tialleges Registrant committed fraud on the
PTO upon information and belief. Petition,ZA] 34, 49, 71. Charges of fraud on the PTO are
serious and should not be mamdgriciously. The Board does rtake charges of fraud lightly
and has often made statements ®fthlowing effect with respect toter partesproceedings:

Fraud in a trademark cancellation is somethireg must be “proved to the hilt” with

little or no room for speculation or surmisgnsiderable room for honest mistake,

inadvertence, erroneous conception of sghnd negligent oission; and any doubts

resolved against the charging party.

3 J. Thomas McCarthyicCarthy on Trademarks and Unfair Competit®B81:68 at 31-149
(4th ed. 2002) (citingyocum v. Covingtqr216 U.S.P.Q. 210 (TTAB 1982))

Petitioner’s allegations fail to state with parteuty the information and beliefs it possesses that
warrants a claim of fraud.

l. Legal Standards

Generally, cancellations on theognd of fraud must be based particular allegations of
the elements of fraud. Fed. R. Civ. P. 9(b). Hdpleadings [must] contaexplicit rather than
implied expression of the circumstances constituting fraahy Automotive, Inc. v. Speedy
Muffler King, Inc, 212 U.S.P.Q. 801, 803 (C.C.P.A. 198Further, pleading fraud “on
information and belief” where there is no allega of “specific factaupon which the belief is
reasonably based” is insufficierAsian and Western Classics B.V. v. Lynne SelR6@GO WL
4081699 (T.T.A.B. 2009) (quotingxergen Corp. v. Wal-Mart Stores In61 U.S.P.Q.2d 1656,
1670 (Fed. Cir. 2009). These typdsallegations solely createdtpossibility tkat the pleader
may uncover such evidenchl. (noting that USPTO Rule 11.18@res that “the pleader know

of facts that support the pleadiogthat evidence showing thecfaal basis is likely to be

Page 4 of 19



obtained after reasonable opportyrior discovery.”) They dmot constitute pleading fraud
with particularity. 1d.

Though courts have permitted allegations of fraud to be made upon information and
belief where the facts constituting the fraud are peculiarly within the other party’s knowledge,
such allegations must be supptted with specific factsDrobnak v. Andersen Corporatipon
561 F.3d 778, 783 (8th Cir. 2009). Allegations of fraud shouldfts#t the source of the
information,” and “be accompanied by a statenwdriacts on which the belief was founded.”
Florida State Board of Administratiov. Green Tree Financial Corporatip@70 F.3d 645, 668
(8th Cir. 2001). There is a further requiremirat the pleader state its “efforts made to obtain
additional information,” to suppbits allegations made upon infoation and belief, as well as
that the pleader specificalljiege that the necessary facts are within defendant’s control.
Drobnak 561 F.3d at 784 (citingloore’s Federal Practicg& 9.03[1][g]);Exergen Corp.91
U.S.P.Q.2d at 1670, n.7 (citidgpwal v. MCI Commc’n Corpl6 F.3d 1271, 1279, n.3 (D.C.
Cir. 1994).

I. Grounds for Dismissing Petition

In this case, nearly two-thirds of PetitioisePetition is comprist of allegations made
“on information and belief.” None of thesdegjations state that information necessary to
Petitioner’s claims are in Registitzs control. None of thesalegations indicate the efforts
made by Petitioner to obtain information sugjer of its numerous allegations made “on
information and belief.”

Registrant shall now adess Petitioner’s specifalegations of fraud.
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a. Wrong Date of First Use
Petitioner may be alleging that Registraaommitted fraud in obtaining its Registration

because “Registrant made no bona fide use Registrant’'s Mark in commerce on or prior to
Registrant’s claimed dat# first use in commerce or filinipe use-based application.” Petition,
19 27, 71. The only statements Petitioner makesgpport of this allegation are further
baseless allegations made on information and iekefreiterate that Reggrant did not sell or

did not use the mark at issue on Registrant'sigday the claimed date of first use in commerce
or the filing of the use-based application, #mat Registrant possesses no documents that
support Registrant’s claimed date of first uBetition, 1 23-26. These allegations fail to set
forth the source of the information basing thosenes. Furthermore, these allegations are not
accompanied by a statement of factsubich Petitioner’s beliefs are founded.

b. Submission of False Documents
Petitioner may be alleging that Registraammitted fraud in obtaining its Registration

because “Registrant knew Registrant’s specimen was fraudulent.” Petition, §{ 49, 71. Petitioner
raises certain particular allegations relatingRémistrant’s submission &egistrant’s specimen
and the similarity between part of Registtaspecimen and Petitioner’s product packaging.
Petition, 11 28, 35-43. The remaining statemBet#tioner makes in supgaf this allegation

are further baseless allegations made on infoamathd belief that Registrant deceived the PTO,
that Registrant did not sell ase Registrant’s specimen by the claimed date of first use in
commerce or the filing of the use-based aggpion, and that Petitioner manufactured goods
contained by the specimen. Petition, 1 29-348l4 These allegations fail to set forth the
source of the information basing those clairfsirthermore, these allegations are not

accompanied by a statement of factsuich Petitioner’s beliefs are founded.
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Additionally, Registrant’s submission of allegedly fraudulent specimen was accepted
by the assigned Trademark Examining Attorney. Any question whether the specimen showed
use of the applied-for mark for the goods liste&egistrant’s application was a matter for the
Examining Attorney to determine. It woutéive been plainly evident whether the specimen
supported an application to register the markHerlisted goods. Petitioner does not allege with
the requisite particularity that Registrant fabated a specimen to ooxf the Examining Attorney
by withholding information or materials neededthg Examiner to determine sufficiency of said
specimen. Any deficiency in the specimen wdudde been readily apparent to the Examiner
and could not have led to the unwarrardpgroval of the mark for publicatiom.orres v.

Cantine Torresella S.r,|11 U.S.P.Q.2d 1483 (Fed. Cir. 1986).
c. Insufficient Allegations of Intent

Moreover, Petitioner’s Petition fails to inclugeoper allegations ohtent in pleading
fraud. In re Bose Corp.91 U.S.P.Q. 2d 1938, 1939-1940 (Fed. Cir. 2009). Though Federal
Rule of Civil Procedure 9(b) peita general allegationsf intent, the pleademust still “allege
sufficient underlying facts from which a court yn@asonably infer that a party acted with the
requisite state of mind.Asian and Western Classics B.2009 WL 4081699. Allegations that
merely state that the trademark applicant knglyimade, or “should have known” that it made,
false or misleading material representationsaof fn connection with thapplication do no more
than imply negligenceln re Bose Corp.91 U.S.P.Q.2d at 1940. “Negligence is not sufficient
to infer fraud or dishonesty.Asian and Western Classics B.2009 WL 4081699.

Petitioner’s allegation that “Regrant made no bona fide use of Registrant’s Mark in
commerce on or prior to Registitzs claimed date of first @sin commerce or filing the use-

based application,” provides no allegatiorsoienter Petition, § 27. Petitioner’'s conclusory
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allegation that Registrant committed fraud in olbitagrthe registration at issue fails to address
Registrant'anens reaat all. Petition, § 71.

Petitioner’s allegations regamdj Registrant’s specimen of use also fail, for they do not
correlate the alleged intentional deception by Regnt with Registrant’s intent to obtain the
registration through that dedem. Petition, 1 34, 47-4€rown Wallcovering Corp. v. The
Wall Paper Mfrs. Ltd.188 U.S.P.Q. 141, 144 (T.T.A.B. 19715 order to state a claim upon
which relief can be granted on the ground of fraluchust be asserted that the false statements
complained of were made willfully in bad faith with the intent to obtain that to which the party
making the statements would nohetwise have been entitled”).

Il Conclusion

Petitioner’s Petition to Cancel is based on nebsilallegations of fraud that fail to satisfy
the requirements of alleging the elementéafid with particularity and with the proper
allegation of intent. Such particularity is nesary to provide adequate notice, to weed out
baseless claims, and to prevent fishing expaastand fraud actions where all necessary facts
are learned after discovery. dPRetition is insufficient, foit provides no specific facts upon
which the allegations on information and belief b@reasonably based, nor does it adequately
allege Registrant’scienter For all these reasons, Registrardnifitied, as a matter of law, to the

dismissal of Petitioner’'s Petitiaand prays that the Board grant this motion and dismiss this case.
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MEMORANDUM OF LAW IN SUPPORT OF
REGISTRANT'S ALTERNATIVE MOTION TO STRIKE

Registrant hereby files its memorandum of law in support of its alternative motion to
strike in accordance with Trademark Rule 2.127(a).

l. Legal Standards

Generally, motions to strike matters raisethie pleadings are appropriate in cases where
such matters are redundant, immaterial, impentior scandalous. Fed. R. Civ. P. 812(f);
Harsco Corp. v. Electrical Science, In8.U.S.P.Q. 2d. 1570 (T.T.A.B. 1988) (Holding that
allegation of lack of distinctiveness at the timeld filing of the application was immaterial, for
even if proven true, the allegation would haweeffect on the outcome of the proceeding);
Global View Ltd. Venture Capital Great Central Basin Exploratiqr288 F. Supp. 2d 473, 481
(S.D. N.Y. 2003) (striking reference to defentyaas “unscrupulous, unpcipled con artists”
since it is nothing more than name calling donés not contribute wubstantive claims).

Though the Board does not favor such motiomatters will be stricken if they have no
bearing to the issues in the castarsco Corp, 9 U.S.P.Q. 2d. at 1572; T.B.M.P § 506.01. The
Board, in determining the merits of a motionstoke, must deem as admitted all of the non-
moving party’s well-pleaded acidraw all reasonable inferencesthe pleader’s favor, and
resolve all doubts in favor of denying the motion to striRebinson v. Managed Accounts
Receivables Corp654 F.Supp.2d 1051, 1064-65 (C.D. Cal. 2009). Superfluous historical
allegations are a proper sabj of a motion to strikeFantasy, Inc. v. Fogerfy84 F.2d 1524,
1527-28 (9th Cir. 1993) (Finding that activity medecessor-in-interesias not relevant to
materiality of issue before the cour®y’d on other ground510 U.S. 517 (U.S. Cal. 1994).

To succeed in its motion to strike, Registrant must show: (a) that no evidence in support

of the challenged allegations would be admissibteas (b) that the chllenged allegations have
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no bearing to the pleader’s claims, and, (a} fRegistrant will be prejudiced by the Board
permitting those allegations to remain in the pleadingndy v. Town of Brightqrb21 F. Supp.
2d 259, 265 (W.D. N.Y. 2007McDowell v. Morgan Stanley & Ca645 F. Supp. 2d 690, 693
(N.D. 1ll. 2009). Prejudice i®ound when the challengedlegations would confuse the issues, or
by their length or complexity, would place an untbueden on Registrant, open the possibility of
unnecessarily extensive and burgdeme discovery, improperly increase the time, expense and
complexity of the case, ortwtrwise unduly burden Registrar@anadian St. Regis Band of
Mohawk Indians ex rel. Francis v. New Y,02K8 F. Supp. 2d 313, 325 (N.D. N.Y. 2003);
Fantasy,984 F.2d at 1528 (Holding that allegations imeblving the partis to the action would
have been burdensome for the moving party swan, created serious rskf prejudice to said
party, delay, and confusion of the issues andttiegevidence of thoselafations would lead to
unwarranted and prejudicial imBnces against moving party).

Il. Grounds for Striking Allegations

Petitioner’s cancellation of Reggrant’s federal trademarkgistration is based on a claim
of alleged fraud committed by Registrant agaihe PTO in obtaining its registration of
CICATRICURA. Petition 1 47 - 49, 71. Numeraugerments raised by Petitioner in its
Petition are immaterial and impertinent to itgiel of fraud, as well alseing derogatory of
Registrant.

a. Paragraphs 8 through 9

Petitioner’s allegations in paragraphs 8 arad the Petition are whly immaterial to the
basis of Petitioner’s cancellation, i.e. the claim of fraud. These allegations have no bearing on
the instant claim of fraud in obtaining thelésal registration for CICATRICURA because they

present no facts relating to the alleged frauditiBeer alleges facts thatlate to a claim of
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likelihood of confusion. However, no claim ofédikhood of confusion ipresented by Petitioner
in its Petition. Petitioner makeno allegation of superior righthrough priority of use in
commerce of its alleged trademark. Petitioner’sstants are not facts that will help the Parties
or the Board resolve Petitioner’s claim dadidd in the issuance Bfegistration No. 3165259.
Petitioner’s allegations are impertinent.

b. Paragraph 50

Petitioner’s allegation in paragraph 60the Petition is a bald-faced, libelous
mischaracterization of Registrant’s business practices and impugns the character of Registrant.
This allegation bears no essential or importalatignship to Petitioner’slaim for relief. The
allegation has no bearing on the instant clairfraafd in obtaining the f#eral registration for
CICATRICURA because it presents facts relating to that regiation. Petitioner’s allegations
are immaterial. Further, this@@raph is unnecessaryresolve the issue in the present dispute.
Petitioner’s statement is not a fact that willhthe Parties or the Board resolve Petitioner’s
claim of fraud in the issuance of Regigton No. 3165259. Petitioner’s allegations are
impertinent.

Furthermore, these paragraphs are scand&botisey improperly cast Registrant in a
derogatory light. Petitioner’s purpose in thedlegations can only be to improperly taint the
Board’s view of Registrant without the benefit of due process. This proceeding was only
brought forth to litigate Registnés right to own the CICATRCURA registration. The Board
will have no opportunity to adjudicate the medtdetitioner’s allegation. Registrant’s prior
business activities unrelated to CICATRICURA aog within the purview of this proceeding.
This paragraph does nothing but confuse $sae and unduly burden Rsigant and the Board

by improperly increasing the time, expeasel complexity of this proceeding.
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c. Paragraphs 51 through 56

Petitioner’s allegations and referenced bxkiin paragraphs 51 through 56 of the
Petition refer to the unrelated trademark BEDOYRC These allegations bear no essential or
important relationship to Petitner’s claim for relief. Thellegations have no bearing on the
instant claim of fraud in obtaining the federegistration for CICATRICURA because they
speak only to alleged facts vis-a-vis BEDOYECTWI the registration at issue. Petitioner’s
allegations are immaterial. Further, these giaahs are unnecessaryrésolve the issue in
present dispute. The disposition of the EEYECTA mark or Registrant’s relationship to
Valeant Pharmaceuticals International are factsvitiahot help the Parties or the Board resolve
Petitioner’s claim of fraud in the issuanceR¥gistration No. 3165259. f@ner’s allegations
are impertinent. Under no legal theory can Regnt’s alleged ownership or abandonment of
BEDOYECTA, BEDOYECTA's regstration or use in Mexico by a Mexican company, or
Registrant’s relationship to iseMexican company bear anylagon to Petitioner’s claim of
fraud.

Additionally, these paragraplse scandalous for they inggrerly cast Registrant in a
derogatory light. Petitioner’s purpose in thedlegations can only be to improperly taint the
Board’s view of Registrant without the benefitdue process. This proceeding was not brought
forth to litigate Registrant’s prior ownership use of BEDOYECTA, but rather to address
Registrant’s right to own theICATRICURA registration. Th&oard will have no opportunity
to adjudicate the merits of Registrant’sopiownership or use of BEDOYECTA. Valeant
Pharmaceuticals International is @oparty to this proceeding. These paragraphs do nothing but
confuse the issues and unduly burden Registnagithe Board by improperly increasing the

time, expense and complexity of this proceeding.
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d. Paragraphs 57 through 60

Petitioner’s allegations and referenced exhibparagraphs 57 through 60 of the Petition
refer to the unrelated traderhkd@REMA CUADRIDERMA. These allegations bear no essential
or important relationship to Petitioner’s clainr felief. The allegations have no bearing on the
instant claim of fraud in obtaining the federegistration for CICATRICURA because they
speak only to alleged facts vasvis CREMA CUADRIDERMA, nothe registration at issue.
Petitioner’s allegations are immaterial. Furthikeese paragraphs are uoessary to resolve the
issue in present disput®&egistrant’s ownership of (\CREMA CUADRIDERMA mark or
Schering Corporation’s Mexicargistration for QUADRIDERM aralleged facts that will not
help the Parties or the Board resolve Petitionggsn of fraud in the issuance of Registration
No. 3165259. Petitioner’s allegatioae impertinent. Under nodel theory can Registrant’s
alleged ownership of CREMA CUADRIDERMA or CREMA CUADRIDERMA's registration
or use in Mexico by a Mexican company beay elation to Petitiones claim of fraud.

Additionally, these paragraplase scandalous for they inggrerly cast Registrant in a
derogatory light. Petitioner’s purpose in thedlegations can only be to improperly taint the
Board’s view of Registrant without the benefitdue process. This proceeding was not brought
forth to litigate Registrant’s ownership wse of CREMA CUADRIDRMA, but rather to
address Registrant’s right to own the CICATRICURA registration. The Board will have no
opportunity to adjudicate the merits ofdgi&rant’s ownership or use of CREMA
CUADRIDERMA. Schering Corporation is not arpato this proceeding. These paragraphs do
nothing but confuse the issues and unduly buRlegistrant and the Board by improperly

increasing the time, expense and complexity of this proceeding.
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e. Paragraphs 61 through 64

Petitioner’s allegations and referenced exhibparagraphs 61 through 64 of the Petition
refer to the unrelated tradank CALCIGENOL. These allegians bear no essential or
important relationship to Petiner’s claim for relief. Thellegations have no bearing on the
instant claim of fraud in obtaining the federegistration for CICATRICURA because they
speak only to alleged facts vis-a-vis CALCIGENQIot the registration at issue. Petitioner’s
allegations are immaterial. Further, these giaahs are unnecessaryrésolve the issue in
present dispute. Registrant’'s ownership ef@ALCIGENOL mark or Aventis Pharma, S.A.’s
Mexican registration for CALCIGENOL are allegé&tts that will not help the Parties or the
Board resolve Petitioner’s claim of fraudthe issuance of Registration No. 3165259.
Petitioner’s allegations are impertinent. Unde legal theory can Registrant’s alleged
ownership or use of CALCIGENOL or CALCIGENOL's registration or use in Mexico by a
Mexican company bear any relatitmPetitioner’s claim of fraud.

Additionally, these paragraplse scandalous for they ingmrerly cast Registrant in a
derogatory light. Petitioner’s purpose in thedlegations can only be to improperly taint the
Board’s view of Registrant without the benefitdue process. This proceeding was not brought
forth to litigate Registrant’s ownership wse of CALCIGENOL, but rather to address
Registrant’s right to own theICATRICURA registration. Th&oard will have no opportunity
to adjudicate the merits of Registrant’s owatgp or use of CALCIGENOL. Aventis Pharma,
S.A. is not a party to this proceeding. Thpaeagraphs do nothing but confuse the issues and
unduly burden Registrant and the Board bprioperly increasing the time, expense and

complexity of this proceeding.
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f. Paragraphs 65 through 68

Petitioner’s allegations and referenced bxkiin paragraphs 65 through 68 of the
Petition refer to the unrelatécademark ESTOMAQUIL. Theselegations bear no essential or
important relationship to Petiner’s claim for relief. Thellegations have no bearing on the
instant claim of fraud in obtaining the federegistration for CICATRICURA because they
speak only to alleged facts vis-a-vis ESTOMAQUtot the registration at issue. Petitioner’s
allegations are immaterial. Further, these giahs are unnecessaryrésolve the issue in
present dispute. Registrant’s ownershiphef ESTOMAQUIL mark or Laboratorios Higia,
S.A’’s Mexican registration for ESTOMAQUIL ardeged facts that will nohelp the Parties or
the Board resolve Petitionercdaim of fraud in the isance of Registration No. 3165259.
Petitioner’s allegations are impertinent. Unde legal theory can Registrant’s alleged
ownership of ESTOMAQUIL or ESTOMAQUIL’s gastration or use iMexico by a Mexican
company bear any relation totRiener’s claim of fraud.

Additionally, these paragraplse scandalous for they ingmrerly cast Registrant in a
derogatory light. Petitioner’s purpose in thedlegations can only be to improperly taint the
Board’s view of Registrant without the benefitdue process. This proceeding was not brought
forth to litigate Registrant’s ownership or use of ESTOMAQUIL, but rather to address
Registrant’s right to own theICATRICURA registration. Th&oard will have no opportunity
to adjudicate the merits of Registrant’sraxship or use of ESTOMAQUIL. Laboratorios
Higia, S.A. is not a party to this proceeding. These paragraphs do nothing but confuse the issues
and unduly burden Registrant and the Boardgroperly increasing the time, expense and

complexity of this proceeding.
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g. Paragraphs 69 through 70

Petitioner’s allegations and referenced exhibparagraphs 69 through 70 of the Petition
refer to Registrant’s alleged claim of ownerstimumerous trademarks and federal applications
that are allegedly identical or similar to marks owned by unnamed Mexican companies. These
allegations bear no essential or important relationship to Petitioner’s claim for relief. The
allegations have no bearing on the instant claifnaafd in obtaining the federal registration for
CICATRICURA because they speak only tieged facts vis-a-vis marks other than
CICATRICURA. Petitioner’s allgations are immaterial. Fher, these paragraphs are
unnecessary to resolve the issue in pressputk. The ownership of marks other than
CICATRICURA or the similarity of these othararks to Mexican marks are alleged facts that
will not help the Parties or the Board resolve Petitioner’s claim of fraud in the issuance of
Registration No. 3165259. Petitioner’s allegatiomsiapertinent. Under no legal theory can
Registrant’s alleged ownerghof non-CICATRICURA marks athe use of these marks in
Mexico bear any relation to B#oner’s claim of fraud.

Additionally, these paragraplase scandalous for they inggrerly cast Registrant in a
derogatory light. Petitioner’s purpose in thedlegations can only be to improperly taint the
Board’s view of Registrant without the benefitdue process. This proceeding was not brought
forth to litigate Registrant’s ownership or usamdrks other than CICATIRURA, but rather to
address Registrant’s right to own the regison for said mark. The Board will have no
opportunity to adjudicate issues surroundregistrant’s ownetsp or use of non-
CICATRICURA marks. No other Mexican manufa&urs a party to thiproceeding. These
paragraphs do nothing but confuse the isamelsunduly burden Registrant and the Board by

improperly increasing the time, expera® complexity of this proceeding.
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h. Paragraph 72

Petitioner’s allegation in paragraph @the Petition is a bald-faced, libelous
mischaracterization of Registrant’s business practices and impugns the character of Registrant.
This allegation bears no essential or importalaticnship to Petitioner’slaim for relief. The
allegation has no bearing on the instant clairfraafd in obtaining the f#eral registration for
CICATRICURA because it presents facts relating to that regiation. Petitioner’s allegations
are immaterial. Further, this@graph is unnecessaryresolve the issue in present dispute.
Petitioner’s statement is not a fact that willhthe Parties or the Board resolve Petitioner’s
claim of fraud in the issuance of Regaion No. 3165259. Petitioner’s allegations are
impertinent.

Additionally, these paragraplse scandalous for they ingmerly cast Registrant in a
derogatory light. Petitioner’s purpose in thedlegations can only be to improperly taint the
Board’s view of Registrant without the benefit of due process. This proceeding was only
brought forth to litigate Registnés right to own the CICATRIORA registration, nothing more.
The Board will have no opportunity to adjadie the merits of Rigoner’s allegation.
Registrant’s prior business adgtigs unrelated to CICATRICURAre not within the purview of
this proceeding. This paragraph does mahiut confuses the issue and unduly burdens
Registrant and the Board by ingperly increasing the time, expense and complexity of this
proceeding.

II. Conclusion

Petitioner’s Petition to Cancel include neraus allegations that are immaterial,
impertinent and scandalous. These allegatiwagide no insight to Rigéioner’s claim that

Registrant fraudulently obtaad the Registration No. 3165258ny evidence in support of
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those averments would be inadmiésiat trial on the basis afrelevancy or immateriality or
both. The presence of these allegations hamagslikelihood of creatingrejudicial inferences
against Registrant. For all thegasons, Registrant is entitled,aasiatter of law, to the striking
of paragraphs Nos. 8 through 9, 50 through 70pamdgraph No. 72 of Bgoner’s Petition and

prays that the Board grant this motion and sttilese paragraphs froRetitioner’s pleading.

Respectfullgubmitted,

Henry Rodriguez, Esq.
Amaury Cruz & Associates
Attorneys for Plaintiff
1560LenoxAvenue,Suite207
MiamiBeach,FL 33139

Tel: 305-604-2051

Fax: 305-604-2011
Email:henry@lexarian.com

By: s/ Henry Rodriguez
HenryRodriguez Esq.
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CERTIFICATE OF SERVICE

| hereby certify that a true and correct cagpyhe foregoing Motion to Dismiss or, in the
alternative, to Strike is beirgdgposited with the United StatessBa Service and sent via First
Class Mail in an envelope addressed totidetr's counsel Mark HMiller, 112 East Pecan

Street, Suite 2400, San Antonio, TX, 78205, on this 15th day of March, 2010.

s/ Henry Rodriguez
Henry Rodriguez, Esq.
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