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By the Board:

Petitioner seeks to cancel respondent’s registrations for the
marks MW MADAM C.J. WALKER and design and MADAM C.J. WALKER for,
inter alia, hair and scalp care preparations.' As grounds for the
cancellation petitions, petitioner alleges that respondent is no
longer using the marks and has no intent to resume use of such marks
in commerce and that respondent did not use its marks on any of the
identified goods “prior to its asserted date[s] of first use.”?
Petitioner also alleges her belief that she is and will be damaged
by respondent’s registrations. More particularly, petitioner
alleges that her pending application Serial No. 77345634 for the

mark MADAM C.J. WALKER for, inter alia, cosmetics and cosmetic

' Registration Nos. 1097133 and 2300025, respectively.

* Paragraph No. 3 of each petition to cancel.



Cancellation No.

preparations, has been refused registration in light of respondent’s
registrations.?

An answer was filed in each proceeding on July 14, 2008. 1In
accordance with the Board’s August 1, 2008 order consolidating these
proceedings, the discovery period was last reset to close on March
3, 2009. Several discovery motions are pending, the earliest one
having been filed on February 27, 2009.% On March 23, 20009,
respondent filed a “motion to dismiss” directed solely to
petitioner’s standing.

A motion to dismiss must be filed before or concurrently with
the movant’s answer. See Fed. R. Civ. P. 12(b); and TBMP 8§8503.01
(2d ed. rev. 2004). Respondent’s motion was filed long after its
answers were filed.

Accordingly, respondent’s motion to dismiss is denied as
untimely and no further consideration is given thereto.®> (Thus,
petitioner need not file any response.)

A separate order will issue with respect to the parties’
pending discovery motions. In the meantime, proceedings remain

suspended.

* % %

* Paragraph Nos. 1 and 2 of each petition to cancel.

That is petitioner’s motion to compel.

The Board notes in passing that a plaintiff who has been refused
registration of its mark because of defendant’s existing registration has a
real interest in the proceeding and a reasonable belief of damage. See TBMP
309.03(b) (2d ed. rev. 2004). Thus, petitioner herein has pleaded such facts,
which if proven at trial (or upon a summary judgment motion) would establish
her standing. The Board notes, too, that petitioner’s intent to use the mark
in commerce is implicit in her application based on Trademark Act §1(b).
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