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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

IN THE MATTER OF
TRADEMARK REGISTRATION NOS. 1097133&300025

A’'LELIA BUNDLES,
Petitioner,
V. Cancellation No92049557 & 92049528

MADAME C.J. WALKER ENTERPRISES ,
INC.,

Registrant.

MOTION TO DISMISSAND REQUEST FOR HEARING

Registrant hereby moves to dbiss the above-referenc&lhncellation Petitions (the
“Petitions”) and, in support of thergdregistrant states as follows:

1. Petitioners’ Petitions fail to allegproper standing as required by TBMP 8§
309.03(c).

2. TBMP § 309.03(a)(2) states that “[pétition to cancel must include (1) a short and
plain statement of the reason(s) why petitioner believes it is or will be damaged by the registration
sought to be cancelled (i.e., petitioner's standingaintain the proceeding -- see TBMP 8§ 303.03
and 309.03(b)) and (2) a short and plainestagnt of the ground(s) for cancellation.”

3. TBMP § 309.03(b) states in pment part as follows:

Any person who believes it is or will be damaged by registration of a mark
has standing to file a complairtt the pleading stage, all that is required is
that a plaintiff allege facts sufficient to show a “real interest” in the

proceeding, and a “reasonable basis for its belief of dambge@lead a "real
interest,” plaintiff must allege a "direand personal stake" in the outcome of



the proceedingr'he allegations in support of plaintiff's belief of damage must
have a reasonable basis "in fact."

Allegations in support of standing which may be sufficient for pleading
purposes must later be affirmatively proved by the plaintiff at trial (or on
summary judgment)....

A real interest in the proceeding and a reasonable belief of damage may be
found, for example, where plaintiff pleads (and later proves):

4, Petitioner’s Petitions provide that this cause was instituted because Petitioner attempted
to file Registrant’'s Marks and was denied the filing of the same as a result of Registrant’s registration.

5. Nowhere is Petitioner’s Petition does Petitioner alleged “real interest” that would serve
as adequate grounds for Petitioner’s standing in these proceedings.

6. A “real interest” may be found where a petitioner pleads and later affirmatively proves
that petitioner has a “bona fide intent to use the rfarkelated goods, and d is about to file an intent-
to-use application to register the mark, and believes registration of the mark will be refused in view of
respondent’s registration.” S&8MP § 309.03(b).

7. However, no “intent to use” has been alleged in Petitioner’s Petition.

8. Indeed, in Petitioner's Responses to Registrant’s First set of Discovery Requests, a
copy of which is attached hereto as Exhibit “A”, fails to disclose any legitimate “real interest” or
“intent to use” the subject Marks. In her responses, Petitioner simply seeks to evade questions aimed
at determining her “standing” to bring this Action. Moreover, in Petitioner’s responses to admissions,
Petitioner states that she has never used the subject Marks in commerce. Petitioner also admits that she
has no desire to sale the typegpadducts used with the subject Marks. Petitioner also admits that she
is currently not engage nor has any plans to sale the types of products covered by the subject Marks.

9. Petitioner lacks standing to file the action. Indeed, as discovery has revealed, Petitioner
lacks standing to even file Petitioner’s registration applications as Petitioner has no real intent to use

the subject Marks.



10. Petitioner’s Petitions should be dismissed.
WHEREFORE, Registrant hereby requestd ®etitioner’s Petitions be dismissed.
Date: February 5, 2009. Respectfully Submitted,

DAVIS & SARBINOFF,LLP

Z ok, T,

P.AdamDavis,Esquire

DAVIS & SARBINOFF,LLP
900(KeystoneCrossing Suite660
Indianapolisindiana 46240
DirectDial: (317)569-1296
Email:adavis@d-slaw.com

CERTIFICATE OF SERVICE

The undersigned counsel hereby certifies that a copy of the foregoing has been served upon
the following via electronic Mailas agreed between the pastien the date indicated above:
Amy L. Wright, Attorney for Plaintiff

Taft Stettinius & Hollister, LLP
AWright@taftlaw.com

DAVIS & SARBINOFF,LLP

Z ok, T,

P.AdamDavis, Esquire
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IN THE UNITED STATES|PATENT AND TRADEMARK OFFICE BEFORE THE
TRADEMARK TRIAL AND APPEAL BOARD

Cancellation Nos. 92049557 & 92045528

Ms. A’Lelia Bundles Trademark Registration Nos. 1097133 & 2300025

Marks: MADAME C.J. WALKER &

Petitioner
MW MADAM C.J. WALKER and
V. DESIGN:
Madame C.J. Walker Enterprises, [[nc. -
Registrant Y MadamtI Waker

Registered on:  July 25,1978 &
December 14, 1999

PETITION]{ER’S RESPONSES TO REGISTRANT'S
FIRSTISET OF DISCOVERY REQUESTS

Comes now the Petitionerl and for her Answers to Registrant’s First Set of Interrogatories,

states as follows:

General Objections

Petitioner objects to Regiljtrant’s definitions and interrogatories to the extent that they set

forth obligations and duties upon [Petitioner that are contrary to law, greater than thosc imposed by

the TTAB, Fedcral Rules of Civil*i’rocedure, or outside the scope of discovery under the TTAB or

Federal Rules of Civil Procedure.

P2/9
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Petitioner objects to any In
which are covered by the atior]

privilege. Notwithstanding these {4

347-591-1254 >>

Interrogatory No. 1.
infend to use the Marks, how lo
Persons involved in this endeavor.

Answer: While 1 have an intent tg
place. Additionally, as owner of t
name, image and likeness of Mad

Interropatory No. 2. Do You ¢l
otherwise believe that You are en
all facts and grounds upon which

Answer: My rights are with respeq

317 569 1293

errogatory to the extent that it requires the disclosure of matters

ey-client privilege, the work-product doctrine, or any other

bjections, Petitioner states as follows:

Interrogatories

Please idengfy whether You intend to use the Marks, in what manner You
g have You been planning to usc the Marks, and any and all

begin use of the Marks, there is currently no plan or strategy in
e Madam Walker Right of Publicity, | am entitled to utilize the
Walker in commerce, and/or authorize others to do so.

m any right, title or ownership whatscever in the MARKS or

tled to any rights relating to the MARKS and, if so, please state
[ou rely in the support this belief or claim,

 to my ownership interest in Application Serial Nos. 77345634,

77327300 and 77327279, as well g the Madam Walker Right of Publicity.

Intertopatory No. 3. Please desd

regard to Registrant.

ibe in detail Your history and the history Your family with

Answer: Objection, Petitioner objjcts to this request because it is not relevant nor reasonably

calculated to lead to the discovery
time.

Intereogatory No, 4. Please desc
necessary or reasonable to launch

Answer: the Cancellation of US R

pl admissible evidence, and not reasonably limited in scope or

ibe all motives and facts which have caused You to deem it

he above-referenced action against Registrant,

b, Nos, 92049557 and 92049528 is necessary to the extent that

those vegistrations are currently inferfering with my Application Serial Nos., 77345634, 77327300

and 77327279,

Interrgpatory No. 5. IHave You
Registrant as a viable and contin
business was at any time not in o
such statements were made, the i
statements were true or false, and

Answer: Objection.  Petitioner o
calculated to tead to the discovery
confidential and/or proprietary.

pver verbally made statements with regard to the status of
ing company and with regard to whether their product line or
ration and, if so, please provide all dates, the Persons to whom
dium that such statements were made, whether You knew said
e reason {or making said statements.

jects to this request because it is not relevant nor reasonably
of admissible evidence and hecause it seeks information that is

P3/9
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Interrogatory No. 6. Please identify all Documents, exhibits or witnesses which support Your
claims in this Action or You may otherwise uge to support anny motions or at a trial in this Action.

Answer: See PETITIONER’S RULE 26(a)(1) DISCLOSURES issued on or around October 6,

2008. Additional responsive docuents will be made available for inspection and-copying as they
become available, ;

Interrogatory No, 7.  Have You evipr used the Marks or any similar variation of the Marks in any

manner Whatsoever from January 111999, until present and, if so, please Identify each and every
instance including date and location jand how the Marks or variations thereof were used.

Answer: Objection. Petitioner objgcts to this request because it is not relevant nor reasonably

calculated to lead to the discovery of admissible evidence and because it seeks information that is
confidential and/or proprietary.

Under penalty of perjury, I ajfirm that the preceding answers are true and correct,

T ST
Ms. K’;ﬁclia Bundles ©

Date: /c% - ;/C/()S/

As to bjectionst"” "

Indianapolts.-Indiana 46204
Telephone: (317) 713-3500
Facsimile: (317)713-3699
jpolak@taflaw.com
awright@taftlaw.com
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Comes now the Petitioner,

Requests for Production of Docum

Petitioner objects to Regist

they set forth obligations and dut

317-59]

1254 >> 317 569 1293

by counsel, and for her Responses to Registrant’s First Set of
Pnts, states as follows:

General Qbjections

rant’s definitions and requests for production to the extent that

es upon Petitioner that are contrary to law, greater than those

imposed by the TTAB, Federal Ryfles of Civil Procedure, or outside the scope of discovery under

the TTAB or Federal Rules of Civi
Petitioner objects to any R4

of matters which arc covered by

Procedure,

fquest for Production 1o the extent that it requires the disclosure

he attorney-client privilege, the work-product doctrine, or any

other privilege. Subject to these o

Requ

fjcctions and without waiving same, Petitioner states as follows:

sts for Production of Documents

Request No. 1. Any and all

ocuments relating any and all statements made, either written

or oral, relating to the Marks Regigjrant or its owners from 1999 until present.

Response: Objection. Petitioner

jects to this request because it is overly broad. Also, it is not

relevant nor reasonably calculated||to lead to the discovery of admissible evidence and because it
seeks information that is confidentgal and/or proprictary,

Request No. 2. Any and all

Response: Objection. Petitioner
ambiguons. Further, it is not rej
admissible evidence and becausc i

Request No, 3.
advertising, marketing, strategizi
with produects similar to those barij]

Response: Objection. Petifioner g
calcutated to lead to the discovery
confidential and/or proprictary.

Any and aﬂ

Documents relating to the Marks.

pbjects to this request because it is overly broad, vague and
evant nor reasonably calculated to tead to the discovery of
seeks information that is confidential and/ov proprietary.

Documents identifying or illustrating the sale, production,
g, retailing, distributing, mamufacturing or otherwise dealing
g the Mark of identified as a product of Registrant.

biects to this request because it is not relevant nor reasonably
of admissible evidence and because it sceks information that is

P5/9
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Madame Walker Enterp

Request No, 4.
Your response thereto.

Response: No such documents W

Registrant or its atlorneys.

Request No. 5. All Documents by
claims in this Action,

Response:  Objection.  Petitioner
ambiguous. [urther, it is not rd

admissible evidence and because i

Request No. 6. All Documents tha

Response: See PETITIONER'S R

2008. Additional responsive doc
become available.

317-5911254 >>

All Docume

3175631293 P6i9

nts referenced in any of the aforementioned interrogatories and

ere referenced outside of those already in the possession of

br between You and any other Defendant relating to issues or

objects to this request because it is overly broad, vague and
evanl nor reasonably calenlated to lead to the discovery of
seeks information that is confidential and/or proprietary,

may be used as an exhibit in any motion or trial in this matter.

ULE 26(a)(1) DISCLOSURES issued on or around October 6,

Luflents will be made available for inspection and copying as they

7)
Facsimile: (317) 713-3699
jpolsk@taflaw.com
awright@taftlaw.com

Telephone: (317) 713-3500
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Comes now the Petitioner

Requests for Admissions, states as

347-591-1254 >>

3175691293

by counsel, and for her Responses to Registrant’s First Set of
folows:

General Objections

Petitioner objects to Regigirant’s requests for admission to the extent that they set forth

obligations and duties upon Petiti

fner that arc contrary to law, greater than those imposed by the

TTAB, Federal Rules of Civil Pr$cedurc, or outside the scope of discovery under the TTAB or

Federal Rules of Civil Procedure.
Petitioner objects to any R)

of matters which are covered by

quest for Admission to the extent that it requires the disclosure

he attorney-client privilege, the work-product doctrine, or any

other privilege. Subject to these objections and without waiving same, Petitioner states as follows:

Request No. 1. Please adm,
Marks or a variation thereof in ¢

from January 1, 1999, until present.

Response: Petitioner abjects to thi

Requests for Admission

that You have utilized the name Madame C.J. Walker or the
merce or otherwise for Inancial gain at least on one occasion

E request because it is not relevant nor reasonably calculated to

lead to the discovery of admissibl
and/or proprietary. On the basis g
this request.

Request No. 2.
January 1, 1999 unti]l Present, mag

Response: Petitioner objects to th
lead to the discovery of admissibl
and/or proprietary. On the basis o
this request.

E evidence and because it secks information that is confidential
' these objections, and without waiving same, Petitioner denies

Please admﬁ that You have, on at least one or more occasions, between

e a verbal statement Registrant was no longer in business.

B request because 1t is not relevant nor reasonably caleulated to
= evidence and because it secks information that is confidential
these objections, and without waiving same, Petitioner denies

Request No, 3. Please admi

Response: Petitioner Admits that

marks relerenced in Application §
remainder of this roquoat.

that You belicve thal You are cntitled to the Marks.

he is entitled to proceed with using and federally registering the
perial Nos, 77345634, 77327300 and 77327279 and denies the

P7/9
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Request No. 4. Please admitthat You and others sold the Registrant to the Randolph’s and
all intangible asscts associated thengwith.

Response: Petitioner objects to thif request because it is not relevant nor reasonably calculated to
lead to the discovery of admissiblg evidence and because it seeks information that is confidential
and/or proprietary. On the basis df these objections, and without waiving same, Petitioner denies

this request.

Request No. 5. Please admill that You have a very strong desire to see the Registrant out of

business and obtain the Marks.

Response: Petitioner objects to thi request because it is not relevant nor reasonably calculated to
lead to the discovery of admissiblg evidence and because it seeks information that is confidential
and/or proprietary, and thereforg| denies same, Petitioner further objects that the request is
unintelligible, On the basis of thege objections, and without waiving same, Petitioner denies this

request.

Request No. 6. Please admi} that You are desire to sell similar products to those allegedly

sold by Registrant,

Response: Petitioner objects to thik request because it is not relevant nor reasonably calculated to
lead to the discovery of admissible evidence and because it seeks information that is confidential
and/or proprietary. On the basis @f these objections, and without waiving same, Petitioner denics

this request.

Reguest No. 7. Please adm{} that You are selling similar products to those allegedly sold by

Registrant.

Response: Petitioncr objects to this request because it is not relevant nor reasonably calculated to
lead to the discovery of admissiblpe evidence and because it seeks information that is confidential
and/or proprietary. On the basis ¢f these objections, and without walving same, Petitioner denies

this request.

Request No. §. Please admik that You have scld similar products to those allegedly sold by

Registrant,

Response: Petitioner objects lo thifs request because it is not relevant nor reasonably calculated to
lead to the discovery of admissibll evidence and because it seeks information that is confidential

P8/9
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and/or proprictary. On the basis gf these objections, and without waiving same, Petitioner denies

this request.

Respotfully submit

.

Telephone: (317)
Facsimile: (317) 713-3699
jpolaki@taflaw.com
awright@taftlaw.com

dERTIFICATE OF SERVICE

The undersigned hereby otrtifies that a copy of the foregoing has been served via United

States First Class Mail, postage pibpaid, on the 4 day of December, 2008, addressed to:

945027

. Adam Davis
AVIS & SARBINOFH, L1y
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