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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 
_______________________________________________________________________________ 

IN THE MATTER OF 
TRADEMARK REGISTRATION NOS. 1097133& 2300025 

 
 
A’LELIA BUNDLES, 
 

Petitioner, 
 

v. 
 
MADAME C.J. WALKER ENTERPRISES , 
INC., 
 

Registrant. 
  

 
 
 
 
 

Cancellation Nos. 92049557 & 92049528 

 
MOTION TO DISMISS AND REQUEST FOR HEARING 

 
Registrant hereby moves to Dismiss the above-referenced Cancellation Petitions (the 

“Petitions”) and, in support of thereof, Registrant states as follows: 

1. Petitioners’ Petitions fail to allege proper standing as required by TBMP § 

309.03(c). 

2. TBMP § 309.03(a)(2) states that “[a] petition to cancel must include (1) a short and 

plain statement of the reason(s) why petitioner believes it is or will be damaged by the registration 

sought to be cancelled (i.e., petitioner's standing to maintain the proceeding -- see TBMP §§ 303.03 

and 309.03(b)) and (2) a short and plain statement of the ground(s) for cancellation.”   

3. TBMP § 309.03(b) states in pertinent part as follows: 

Any person who believes it is or will be damaged by registration of a mark 
has standing to file a complaint.

 

At the pleading stage, all that is required is 
that a plaintiff allege facts sufficient to show a “real interest” in the 
proceeding, and a “reasonable basis for its belief of damage."

 

To plead a "real 
interest," plaintiff must allege a "direct and personal stake" in the outcome of 



the proceeding.
 

The allegations in support of plaintiff's belief of damage must 
ave a reasonable basis "in fact."

 

h 
 
Allegations in support of standing which may be sufficient for pleading 
purposes must later be affirmatively proved by the plaintiff at trial (or on 
summary judgment)….

 

  
 
A real interest in the proceeding and a reasonable belief of damage may be 
found, for example, where plaintiff pleads (and later proves):  

  
4. Petitioner’s Petitions provide that this cause was instituted because Petitioner attempted 

to file Registrant’s Marks and was denied the filing of the same as a result of Registrant’s registration. 

5. Nowhere is Petitioner’s Petition does Petitioner alleged “real interest” that would serve 

as adequate grounds for Petitioner’s standing in these proceedings. 

6. A “real interest” may be found where a petitioner pleads and later affirmatively proves 

that petitioner has a “bona fide intent to use the mark for related goods, and d is about to file an intent-

to-use application to register the mark, and believes registration of the mark will be refused in view of 

respondent’s registration.”  See TBMP § 309.03(b). 

7. However, no “intent to use” has been alleged in Petitioner’s Petition.   

8. Indeed, in Petitioner’s Responses to Registrant’s First set of Discovery Requests, a 

copy of which is attached hereto as Exhibit “A”, fails to disclose any legitimate “real interest” or 

“intent to use” the subject Marks.   In her responses, Petitioner simply seeks to evade questions aimed 

at determining her “standing” to bring this Action.   Moreover, in Petitioner’s responses to admissions, 

Petitioner states that she has never used the subject Marks in commerce.  Petitioner also admits that she 

has no desire to sale the types of products used with the subject Marks.  Petitioner also admits that she 

is currently not engage nor has any plans to sale the types of products covered by the subject Marks. 

9. Petitioner lacks standing to file the action.  Indeed, as discovery has revealed, Petitioner 

lacks standing to even file Petitioner’s registration applications as Petitioner has no real intent to use 

the subject Marks. 
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10. Petitioner’s Petitions should be dismissed. 

WHEREFORE, Registrant hereby requests that Petitioner’s Petitions be dismissed. 

Date:  February 5, 2009.   Respectfully Submitted, 

       DAVIS & SARBINOFF, LLP 
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       _____________     
       P. Adam Davis, Esquire 
       DAVIS & SARBINOFF, LLP 
       9000 Keystone Crossing, Suite 660 
       Indianapolis, Indiana  46240 
       Direct Dial: (317) 569-1296 

      Email: adavis@d-slaw.com 

CERTIFICATE OF SERVICE 
 

The undersigned counsel hereby certifies that a copy of the foregoing has been served upon 

the following via electronic Mail, as agreed between the parties, on the date indicated above: 

Amy L. Wright, Attorney for Plaintiff 
Taft Stettinius & Hollister, LLP 
AWright@taftlaw.com  
       DAVIS & SARBINOFF, LLP 
 
 
       _____________     
       P. Adam Davis, Esquire 
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