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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Petition for Cancellation

Notice is hereby given that the following party requests to cancel indicated registration.

Petitioner Information

Name The Toro Company
Entity Corporation Citizenship Delaware
Address 8111 Lyndale Avenue
Bloomington, MN 55431
UNITED STATES
Attorney Jerry S. Podkopacz
information Larkin Hoffman Daly & Lindgren Ltd.

1500 Wells Fargo Plaza 7900 Xerxes Avenue South
Minneapolis, MN 55431

UNITED STATES

ipgroup@larkinhoffman.com Phone:952-896-3262

Registration Subject to Cancellation

Registration No

3343030 | Registration date | 11/27/2007

Registrant

MTD PRODUCTS INC
5903 Grafton Road
Valley City, OH 44280
UNITED STATES

Goods/Services Subject to Cancellation

Class 007. First Use: 2006/08/00 First Use In Commerce: 2006/08/00

All goods and services in the class are cancelled, namely: Power operated lawn and garden
equipment, namely, riding lawn mowers, zero turn riding lawn mowers, walk-behind lawn mowers,
chippers, shredders, leaf vacuumes, tillers, edgers, string trimmers, blowers, snow throwers, and log
splitters and structural parts for foregoing goods

Grounds for Cancellation

| Priority and likelihood of confusion Trademark Act section 2(d)

Related
Proceedings

Notice of Opposition of Application No. 77118726

Mark Cited by Petitioner as Basis for Cancellation

U.S. Registration | 2589695 Application Date 09/22/2000

No.

Registration Date | 07/02/2002 Foreign Priority NONE
Date

Word Mark TIMECUTTER



http://estta.uspto.gov

Design Mark

Description of NONE
Mark

Goods/Services Class 007. First use: First Use: 2001/01/00 First Use In Commerce: 2001/01/00
Riding lawn mowers and structural parts thereof

Attachments 76133389#TMSN.gif ( 1 page )( bytes)
noticeofcancellation.pdf ( 14 pages )(544945 bytes )

Certificate of Service

The undersigned hereby certifies that a copy of this paper has been served upon all parties, at their address
record by Overnight Courier on this date.

Signature [Jerry S. Podkopacz/
Name Jerry S. Podkopacz
Date 01/21/2008




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Trademark Registration No. 3,343,030:

For the Mark: TIME SAVER and design
Date Registered: November 27, 2007

THE TORO COMPANY

Petitioner,

Vs. Cancellation No.
MTD PRODUCTS, INC.

Respondent.

PETITION FOR CANCELLATION OF REG. NO. 3,343,030

Petitioner The Toro Company, a corporation organized and existing under the laws of the
State of Delaware, and having its principal place of business at 8111 Lyndale Avenue South,
Minneapolis, Minnesota 55420 (“Petitioner”), hereby petitions to cancel the mark TIME SAVER
and design, U.S. Trademark Registration No. 3,343,030, registered November 27, 2007 (the
“TIME SAVER Design Mark™). Petitioner believes that it is or will be damaged by the
continued registration of the TIME SAVER Design Mark. To the best of Petitioner’s
knowledge, the current owner of the TIME SAVER Design Mark is MTD Products, Inc., a

Delaware corporation located at 5903 Grafton Road, Valley City, Ohio 44280 ( “Respondent”).



The grounds for cancellation are as follows:
1. Petitioner develops, manufactures and/or sells equipment to beautify and preserve
outdoor landscapes, including riding lawn mowers, zero turn radius riding lawn mowers, walk-
behind lawn mowers, leaf vacuums, tillers, edgers, string trimmers, blowers, snow throwers and
parts for the foregoing goods.
2. Years before Respondent’s date of first use of the TIME SAVER Design Mark (as
identified in U.S. Registration No. 3,343,030), Petitioner began using the mark TIMECUTTER
(the “TIMECUTTER Mark™) for riding lawn mowers and structural parts thereof. Since at least
as early as January 2001, Petitioner has been using the TIMECUTTER Mark to promote and sell
riding lawn mowers, and thereby owns strong common law rights in the TIMECUTTER Mark.
3. Years before Respondent’s date of first use of the TIME SAVER Design Mark (as
identified in U.S. Registration No. 3,343,030), Petitioner became the owner of U.S. Registration
No. 2,589,695 for the TIMECUTTER Mark (the “TIMECUTTER Registration”) under

International Class 7 (see attached Exhibit A):

TIMECUTTER 2,589,695 | July 2,2002 | Riding lawn mowers and
structural parts thereof

4, Since obtaining its TIMECUTTER Registration, Petitioner has continuously used and is
still using the TIMECUTTER Mark in interstate commerce in connection with the promotion
and sale of riding lawn mowers and structural parts thereof.

5. Petitioner’s TIMECUTTER Registration is valid, subsisting, uncancelled, unrevoked.

Petitioner’s TIMECUTTER Registration is incontestable.



6. Petitioner has undertaken continuous, extensive, and highly successful efforts to promote
and use the TIMECUTTER Mark. By reason of Petitioner’s considerable promotional efforts,
and by reason of the excellence of Petitioner’s products, Petitioner has created valuable goodwill
in the TIMECUTTER Mark.

7. Notwithstanding Petitioner’s prior and superior rights in and to the TIMECUTTER Mark,
Respondent filed on February 28, 2007, an application for registration of the TIME SAVER
Design Mark in International Class 7 for “[p]ower operated lawn and garden equipment, namely,
riding lawn mowers, zero turn riding lawn mowers, walk-behind lawn mowers,
chipper/shredders, leaf vacuums, tillers, edgers, string trimmers, blowers snow throwers, and log
splitters and structural parts for foregoing goods.” See attached Exhibit B.

8. Based on Respondent’s aforementioned application, U.S. Registration No. 3,343,030 was
issued to Respondent. This registration identifies the date of first use of the TIME SAVER
Design Mark by Respondent as August 2006, more than five years after Petitioner began its
continuous and highly successful use of the TIMECUTTER Mark, and more than four years after
Petitioner’s TIMECUTTER Mark was registered. Petitioner has priority with respect to the
TIMECUTTER Mark, which priority is based on Petitioner’s prior use, prior application, and
prior registration of the TIMECUTTER Mark.

9. The goods identified in Respondent’s U.S. Registration No. 3,343,030 and the goods
identified in Petitioner’s TIMECUTTER Registration are the same or closely related.

10.  The goods identified in Respondent’s U.S. Registration No. 3,343,030 and the goods
identified in Petitioner’s TIMECUTTER Registration are or are likely to be distributed and sold

in the same geographic areas through the same trade channels to the same potential purchasers.



11.  Respondent’s TIME SAVER Design Mark is confusingly similar to Petitioner’s
previously used and previously registered TIMECUTTER Mark, and the continued registration
of the TIME SAVER Design Mark on or in connection with the goods set forth in the
registration is likely to cause confusion, deception and mistake among potential purchasers
within the meaning of Section 2(d) of the Trademark Act of 1946 (15 U.S.C. § 1052(d)), all to
Petitioner’s irreparable damage and loss.

12.  The use by Respondent of the TIME SAVER Design Mark in connection with the goods
described in U.S. Registration No. 3,343,030 is without Petitioner’s consent or permission.

13.  Ifregistration of the TIME SAVER Design Mark continues, potential purchasers are
likely to be confused, mistaken, or deceived into the belief that Petitioner’s goods originate with
or are in some way sponsored or approved by Petitioner, all to Petitioner’s irreparable damage.
14.  Respondent is not entitled to the continued registration of the confusingly similar TIME
SAVER Design Mark because of the prior use and registration of the TIMECUTTER Mark by
Petitioner.

15.  The continued registration of the TIME SAVER Design Mark is a source of damage and

injury to Petitioner.



WHEREFORE, Petitioner prays that the cancellation of U.S. Registration No. 3,343,030

be granted.
Date: January 21, 2008 THE TORO COMPANY
By its Attorneys:

Jerry S. Podkopacz MN Bar No. 234436 and
CA Bar No. 131577

Carrie L. Zochert, MN Bar. No. 0291778
Larkin Hoffman Daly & Lindgren Ltd.

1500 Wells Fargo Plaza

7900 Xerxes Avenue South

Minneapolis, Minnesota 55431-1194

(952) 835-3800



CERTIFICATE OF SERVICE

I hereby certify that a true and complete copy of the foregoing Petition for Cancellation
has been served on MTD Products, Inc. by delivering said copy on this 21st day of January,
2008, via Federal Express overnight courier, to MTD Products, Inc., Attention: Chief Executive
Officer and/or President, 5903 Grafton Road, Valley City, OH 44280, with courtesy copy to
Danielle A. Skoczen, Esq., Wegman, Hessler & Vanderburg, 6055 Rockside Woods Boulevard,
Suite 200, Cleveland, OH 44131, attorneys for MTD Products, Inc.

SN

Jerry S. Podkopacz, Esq.
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Typed Drawing

Word Mark TIMECUTTER

Goods and Services IC 007. US 013 019 021 023 031 034 035. G & S: Riding lawn mowers and structural parts thereof. FIRST
USE: 20010100. FIRST USE IN COMMERCE: 20010100

Mark Drawing Code (1) TYPED DRAWING
Serial Number 76133389

Filing Date September 22, 2000
Current Filing Basis 1A

Original Filing Basis 1B

Published for

Opposition May 15, 2001

negistration 2589695

Registration Date  July 2, 2002

Owner (REGISTRANT) Toro Company, The CORPORATION DELAWARE 8111 Lyndale Avenue South Bloomington
MINNESOTA 55420

Attorney of Record Donald S. Trevarthen

Type of Mark TRADEMARK

Register PRINCIPAL

Affidavit Text SECT 15. SECT 8 (6-YR).

Live/Dead Indicator LIVE

ourr Lisr
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Thank you for your request. Here are the latest results from the TARR web server.
This page was generated by the TARR system on 2008-01-17 16:59:56 ET

Serial Number: 76133389 Assignment Information Trademark Document Retrieval

Registration Number: 2589695

Mark (words only): TIMECUTTER

Standard Character claim: No

Current Status: Section 8 and 15 affidavits have been accepted and acknowledged.
Date of Status: 2007-12-01

Filing Date: 2000-09-22

Transformed into a National Application: No

Registration Date: 2002-07-02

Register: Principal

Law Office Assigned: LAW OFFICE 114

If you are the applicant or applicant's attorney and have questions about this file, please contact the Trademark

Assistance Center at TrademarkAssistanceCenter@uspto.gov

Current Location: 830 -Post Registration

Date In Location: 2007-12-01

LAST APPLICANT(S)/OWNER(S) OF RECORD

1. Toro Company, The

Address:

Toro Company, The

8111 Lyndale Avenue South

Bloomington, MN 55420

United States

Legal Entity Type: Corporation

State or Country of Incorporation: Delaware

GOODS AND/OR SERVICES

International Class: 007

Class Status: Active

Riding lawn mowers and structural parts thereof

Basis: 1(a) ‘

First Use Date: 2001-01-00 Exhibit A
First Use in Commerce Date: 2001-01-00 2 of 3

ADDITIONAL INFORMATION



(NOT AVAILABLE)

MADRID PROTOCOL INFORMATION

(NOT AVAILABLE)

PROSECUTION HISTORY

NOTE: To view any document referenced below, click on the link to "Trademark Document Retrieval'' shown
near the top of this page.

2007-12-01 - Section 8 (6-year) accepted & Section 15 acknowledged
2007-11-29 - Assigned To Paralegal

2007-11-28 - TEAS Section 8 & 15 Received

2007-02-27 - Case File In TICRS

2002-07-02 - Registered - Principal Register

2002-03-04 - Allowed for Registration - Principal Register (SOU accepted)
2002-02-25 - Assigned To Examiner

2002-02-23 - Statement of use processing complete

2002-01-16 - Amendment to Use filed

2001-08-07 - Notice of allowance - mailed

2001-05-15 - Published for opposition

2001-05-02 - Notice of publication

2001-01-24 - Approved for Pub - Principal Register (Initial exam)
2001-01-24 - Assigned To Examiner

2001-01-19 - Assigned To Examiner

ATTORNEY/CORRESPONDENT INFORMATION

Attorney of Record
Donald S. Trevarthen

Correspondent

TIMOTHY P. DORDELL

THE TORO COMPANY

8111 LYNDALE AVENUE SOUTH Exhibit A
BLOOMINGTON, MN 55420 3 of 3
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Word Mark TIME SAVER

Goods and IC 007. US 013 019 021 023 031 034 035. G & S: Power operated lawn and garden equipment, namely, riding
Services lawn mowers, zero turn riding lawn mowers, walk-behind lawn mowers, chippers, shredders, leaf vacuums, tillers,

edgers, string trimmers, blowers, snow throwers, and log splitters and structural parts for foregoing goods. FIRST
USE: 20060800. FIRST USE IN COMMERCE: 20060800

Mark Drawing (3) bEGIGN PLUS WORDS, LETTERS, AND/OR NUMBERS

Code

Design Search 17.01.02 - Clock faces (alone); Clock radios; Clocks; Radios with clock; Watch faces (alone)

Code 27.03.05 - Objects forming letters or numerals

Trademark Search

Facnhty . ART-17.01 Time-measuring instruments

Classification

Code

Serial Number 77118765

Filing Date February 28, 2007

Curl:ent Filing 1A

Basis

Orig_inal Filing 1A

Basis

Published for

Opposition September 11, 2007

Registration 3343030

Number

Registration Date November 27, 2007

Owner (REGISTRANT) MTD PRODUCTS INC CORPORATION DELAWARE 5903 Grafton Road Valley City OHIO
44280

Attorney of

Record DANIELLE A. SKOCZEN

D ioti f Exhibit B
M‘;‘?ﬁ"p ton o Color is not claimed as a feature of the mark. Tof§



Type of Mark TRADEMARK

Register PRINCIPAL
Live/Dead
Indicator LIVE
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Thank you for your request. Here are the latest results from the TARR web server.
This page was generated by the TARR system on 2008-01-17 17:02:02 ET

Serial Number: 77118765 Assignment Information Trademark Document Retrieval

Registration Number: 3343030

Mark

Tirme S

(words only): TIME SAVER

Standard Character claim: No

Current Status: Registered.

Date of Status: 2007-11-27

Filing Date: 2007-02-28

Transformed into a National Application: No
Registration Date: 2007-11-27

Register: Principal

Law Office Assigned: LAW OFFICE 108

If you are the applicant or applicant's attorney and have questions about this file, please contact the Trademark
Assistance Center at TrademarkAssistanceCenter@uspto.gov

Current Location: 650 -Publication And Issue Section

Date In Location; 2007-11-27

LAST APPLICANT(S)/OWNER(S) OF RECORD

1. MTD PRODUCTS INC

Address:

MTD PRODUCTS INC

5903 Grafton Road

Valley City, OH 44280

United States

Legal Entity Type: Corporation Exhibit B
State or Country of Incorporation: Delaware 3of5

GOODS AND/OR SERVICES



International Class: 007

Class Status: Active

Power operated lawn and garden equipment, namely, riding lawn mowers, zero turn riding lawn mowers, walk-behind
lawn mowers, chippers, shredders, leaf vacuums, tillers, edgers, string trimmers, blowers, snow throwers, and log
splitters and structural parts for foregoing goods

Basis: 1(a)

First Use Date: 2006-08-00

First Use in Commerce Date: 2006-08-00

ADDITIONAIjJ INFORMATION

Color(s) Claimed: Color is not claimed as a feature of the mark.

Design Search Code(s):

17.01.02 - Clock faces (alone); Clock radios; Clocks; Radios with clock; Watch faces (alone)
27.03.05 - Objects forming letters or numerals ‘

MADRID PROTOCOL INFORMATION

(NOT AVAILABLE)

PROSECUTION HISTORY

NOTE: To view any document referenced below, click on the link to "Trademark Document Retrieval'' shown
near the top of this page.

2007-11-27 - Registered - Principal Register

2007-09-11 - Published for opposition

2007-08-22 - Notice of publication

2007-08-09 - Law Office Publication Review Completed
2007-08-08 - Assigned To LIE

2007-06-25 - Approved for Pub - Principal Register (Initial exam)
2007-06-22 - Teas/Email Correspondence Entered
2007-06-22 - Communication received from applicant
2007-06-22 - TEAS Response to Office Action Received
2007-06-15 - Notification Of Non-Final Action E-Mailed
2007-06-15 - Non-final action e-mailed

2007-06-15 - Non-Final Action Written

2007-06-14 - Assigned To Examiner

2007-03-06 - Notice Of Design Search Code Mailed Exhibit B
40f5



2007-03-05 - New Application Entered In Tram

ATTORNEY/CORRESPONDENT INFORMATION

Attorney of Record
DANIELLE A. SKOCZEN

Correspondent

DANIELLE A. SKOCZEN

WEGMAN, HESSLER & VANDERBURG
6055 ROCKSIDE WOODS BLVD STE 200
INDEPENDENCE, OH 44131-2302

Phone Number: 216.642.3342

Fax Number: 216.642.8826

Exhibit B
50f5



