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IN THE UNITED STATES PATENT & TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Registration No. 2,654,565
Issued November 26, 2002

GALDERMASA. |
Petitioner, :

v. : Cancellation No.
CRAIG A. BITTNER, :
Registrant. :
______________________________________________________ X

PETITION TO CANCEL

Petitioner, Galderma S.A. (“Petitioner”), a société anonyme organized under the laws of
Switzerland, having a place of business at Zugerstrasse 8, 6330 Cham, Switzerland, believes that
it is and will continue to be damaged by the above-identified registration, and pursuant to 15
U.S.C. § 1064 et seq. and 37 C.F.R. § 2.111 et seq., hereby petitions to cancel Registration No.
2,654,565.

As grounds for cancellation it is alleged:

BACKGROUND

1. Petitioner is engaged in the business of the research, manufacture,
distribution and sale of pharmaceutical products preparations, skin care preparations,

dermatological medical devices and related products. Petitioner also offers to consumers and
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In the Matter of Registration No. 2,654,565
Petition to Cancel

medical professionals services relating to dermatological diseases, conditions, therapies,
treatments and general medical information.

2. Petitioner has invested significant time and energy in promoting
Petitioner’s business and the quality of its products and services, and continues to spend
substantial sums of time and money in the promotion of the same.

3. On September 11, 2006, Petitioner filed intent-to-use Application Serial
No. 78/970,968 for the mark EVERY BODY BENEFITS for providing on-line electronic
bulletin boards for transmission of messages among computer users concerning skin care in
International Class 38; and providing health care information in the field of dermatology in
International Class 44. Petitioner’s application was refused by the U.S. Patent & Trademark
Office on the grounds that there exists a likelihood of confusion between Petitioner’s applied-for
mark and Registrant’s mark covered under Registration No. 2,654,565. See Exhibit “A”.

4. Also on September 11, 2006, Petitioner filed intent-to-use Application Serial No.
78/970,967 for the mark EVERY BODY BENEFITS for cosmetics and skin care preparations,
namely, face, hand and body soaps, cleansers and moisturizers; hair shampoos and conditioners
in Class 3; and pharmaceutical preparations for use in the treatment of dermatosis and for use as
skin and scalp emollients and vehicles for use in the preparation of medicaments in Class 5.
Petitioner’s application was refused by the U.S. Patent & Trademark Office on the grounds that
there exists a likelihood of confusion between Petitioner’s applied-for mark and Registrant’s

mark covered under Registration No. 2,654,565. See Exhibit “B”.
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In the Matter of Registration No. 2,654,565
Petition to Cancel

5. On December 31, 2001, Registrant, a United States individual, filed § 1(a)
use-based Application Serial No. 78/100,475 for the mark EVERY BODY BENEFITS for
medical services and medical testing services in International Class 42. Said application matured
to registration on November 26, 2002 under Registration No. 2,654,565.

6. At the time of filing and registration, Registrant identified his address as 15721
North Greenway Hayden Loop, Suite 203, Scottsdale, Arizona 85260.

7. On the filing date, Registrant submitted a sworn declaration to the U.S.

Patent & Trademark Office in which he affirmatively stated that:

The undersigned, being hereby warned that willful false statements and the like so
made are punishable by fine or imprisonment, or both, under 18 U.S.C. Section
1001, and that such willful false statements, and the like, may jeopardize the
validity of the application or any resulting registration, declares that he/she is
properly authorized to execute this application on behalf of the applicant; he/she
believes the applicant to be the owner of the trademark/service mark sought to be
registered, or, if the application is being filed under 15 U.S.C. Section 1051(b),
he/she believes applicant to be entitled to use such mark in commerce; to the best
of his/her knowledge and belief no other person, firm, corporation, or association
has the right to use the mark in commerce, either in the identical form thereof or
in such near resemblance thereto as to be likely, when used on or in connection
with the goods/services of such other person, to cause confusion, or to cause
mistake, or to deceive; and that all statements made of his/her own knowledge are
true; and that all statements made on information and belief are believed to be true.

8. Also on the filing date, Registrant submitted a sworn declaration to the U.S.
Patent & Trademark Office in which he affirmatively stated that:

Applicant is using or is using through a related company the mark in commerce
on or in connection with the below-identified goods/services. (15 U.S.C. Section
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In the Matter of Registration No. 2,654,565
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105(a), as amended.). Application attaches one SPECIMEN for each class
showing the mark as used in commerce on or in connection with any item in the
class of listed goods and/or services.

Registrant described the specimen as “Use in commerce specimen of a print copy advertisement
previously placed in a magazine and that includes the mark.” The services for which Registrant
claimed use are “medical services and medical testing services”. See Exhibit “C”.

0. Registrant claimed the date of first use as December 5, 2001. See
Exhibit “C”.

10. On December 5, 2006, the U.S. Patent & Trademark Office refused
registration of Petitioner’s mark EVERY BODY BENEFITS covered by Application Serial
Nos. 78/970,968 and 78/970,967, claiming there exists a likelihood of confusion between
Applicant’s Mark and Registrant’s Mark.

NON-USE
(CLAIM #1)

11. Upon information and belief, Registrant has not used his EVERY BODY
BENEFITS for at least three (3) years or since at least November 4, 2003, and has no intention
of resuming use of the mark.

12. With regard to Registrant’s specimen filed in support of its claim of use
in commerce (See Exhibit “F”), neither the offered toll-free number, 1-866-4 MY SCAN, nor the

web site www.ameriscan.org is operational as of the date of filing of the instant petition.

13. Moreover, the limited liability company which, upon information and belief, actually

used the mark is no longer in good standing with the Arizona Secretary of State. See Exhibit
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“D”.

14. Upon information and belief, Registrant closed the last location which
used or could have used the EVERY BODY BENEFITS on or before November 4, 2003. See
Exhibit “E”.

FRAUD ON THE U.S. PATENT & TRADEMARK OFFICE
(CLAIM #2)

15. Upon information and belief, the specimen filed by Registrant (Exhibit
“F”) shows use of the mark by a business entity named “AmeriScan” - not the Registrant.
16. According to the Arizona Secretary of State records, AmeriScan, L.L.C.
was “incorporated” on May 22, 2001; however, shortly thereafter on January 20, 2002, the
limited liability company changed its name to Sequoia Technologies, L.L.C. See Exhibit “D”.!
17. A legally incorporated limited liability company is a separate and distinct legal
entity from the incorporator, the member(s), the employees, the investors and the employees.
18. According to the Arizona Secretary of State’s records, the only member
of the L.L.C. was “Bittner Family Rev Liv Trust”.
19. According to the Arizona Secretary of State’s records, the only manager
of the L.L.C. was “Bittner Family Rev Liv Trust”.
20. Registrant was never a manager or member of the L.L.C. in his personal,

individual capacity.

! For the sake of convenience unless a distinction is required, “AmeriScan,” “the limited liability

company,” “the L.L.C.” or similar references shall refer to Sequoia Technologies, L.L.C. or AmeriScan, L.L.C.
interchangeably.
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In the Matter of Registration No. 2,654,565
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21. Registrant’s sworn declaration indicated that “Applicant is using or is using
through a related company the mark in commerce....” was untrue at the time is was made.

22. Under U.S. trademark law,“either a natural person or a juristic person may
be arelated company.” 15 U.S.C. § 1127. While Registrant’s assertion that use could be
through a related company, Registrant, Craig Bittner, was neither a member nor manager of
AmeriScan, L.L.C. The only member or manager was a distinct legal entity, the Bittner Family
Rev Liv Trust. Therefore, Registrant, Mr. Bittner cannot be presumed to exercise the necessary
control over the nature and quality of the goods or services on or in connection with the mark is
used. See TMEP § 1201.03. Use by related companies is permitted, but the registration owner is
presumed to control how the related company uses the mark. Here, absent some written
agreement, no presumption may be made among Mr. Bittner (the owner of the mark),
AmeriScan, L.L.C. or Sequoia Technologies, L.L.C. (the user of the mark), and the Bittner
Family Rev Liv Trust — the only member or manager of AmeriScan, L.L.C.

23. Although “the Office does not inquire about the relationship between
the applicant and other parties named on the specimens or elsewhere in the record, except when
the reference to another party clearly contradicts the applicant’s verified statement that it is the
owner of the mark or entitled to use the mark,” TMEP § 1201.03(b) & TMEP § 1201.04, nothing
in the Trademark Manual of Examining Procedure prevents third parties with standing from
challenging the veracity of the representations made by the applicant in its declarations.

24. An applicant may make use of its mark through a controlled licensee,

provided that such use is pursuant to a contract or agreement. Pneutek, Inc. v. Scherr, 211 USPQ
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In the Matter of Registration No. 2,654,565
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824, 833 (TTAB 1981), TMEP § 1201.03(f).

25. Upon information and belief, no agreement existed between Registrant and
AmeriScan, L.L.C. regarding use of the mark. Likewise, upon information and belief, no
agreement existed between Registrant and the Bittner Family Rev Liv Trust regarding use of the
mark.

26. Even assuming the mark was in use at the time the application was
filed and the declaration signed, absent an appropriate agreement between the L.L.C., Mr. Bittner
and/or the Bittner Family Rev Liv Trust, no unity of control may be presumed.

27. Accordingly, Registrant’s sworn statement on December 31, 2001 that

he was using the mark directly or through a related company was false and/or fraudulent.

REGISTRANT’S SPECIMEN EVIDENCING USE IS UNACCEPTABLE
(CLAIM # 3)

28. TMEP § 904.04 mandates that “the specimen may not be a ‘picture’ of the mark,
such as an artist’s drawing or a printer’s proof that merely illustrates what the mark looks like
and is not actually used on or in connection with the goods in commerce.” (emphasis added) See
TMEP § 904.04 and 37 C.F.R. § 2.56(c).

29. Upon information and belief, Registrant’s specimen is a mock-up, final proof or
print-out of a digital version of the proposed advertisement rather than a reproduction of an
actual advertisement from a magazine or other print medium. See Exhibit “F”.

30. Accordingly, Registrant’s specimen fails to meet the requirements of 37 C.F.R. §
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2.56(c) and TMEP § 904.04 and is in fact unacceptable as a appropriate specimen and does not

now or at the time it was filed support registration of the mark.

CONCLUSION

31. In view of the above allegations, Registrant is not entitled to continue
registration of its alleged mark since Registrant 1) has not used his mark for three (3) consecutive
years and has no intention of resuming use of the mark, 2) committed fraud in the procurement of
the subject registration, and 3) submitted specimens in support of registration that do not meet
the requirements of trademark law or the U.S. Patent & Trademark Office.

32. As a result of the fraudulent misrepresentations made at the time the Registrant’s

application was filed, Registration No. 2,654,565 is void ab initio.

WHEREFORE, for the reasons stated above, the Petitioner respectfully prays that

Registration No. 2,654,565 be cancelled and/or declared void ab initio.

June 4, 2007
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From: ECom109 [ecom109@USPTO.GOV]

Sent: Tuesday, December 05, 2006 8:49 PM

To: mlombard@gml-law.com

Subject: TRADEMARK APPLICATION NO. 78970968 - EVERY BODY BENEFITS - 102.0508
Attachments: 78100475P0010F001.JPG; web-1.jpg; web-2.jpg; skin-1.jpg; skin-2.jpg
TimeMattersID: MA28098AA48B8373

TM Contact: Alan RAGUENEAU

TM Matter No: 102.0508

TM Matter Reference: US TM App for EVERY BODY BENEFITS in Classes 38 & 44

UNITED STATES PATENT AND TRADEMARK OFFICE

SERIAL NO: 78/970968

APPLICANT: Galderma S.A.

CORRESPONDENT ADDRESS:
G. MATHEW LOMBARRD
LAW OFFICES OF G. MATHEW LOMBARD, P.C.
255 W 36TH ST STE 8506
NEW YORK, NY 10018-7555

MARK: EVERY BODY BENEFITS
CORRESPONDENT’S REFERENCE/DOCKET NO: 102.0508

CORRESPONDENT EMAIL ADDRESS:
mlombard @ gml-law.com

OFFICE ACTION

78970968 *

RETURN ADDRESS:
Commissioner for Trademarks
P.O. Box 1451

Alexandria, VA 22313-1451

Please provide in all correspondence:

1. Filing date, serial number, mark and
applicant's name.

2. Date of this Office Action.

3. Examining Attorney's name and
Law Office number.

4. Your telephone number and e-mail
address.

RESPONSE TIME LIMIT: TO AVOID ABANDONMENT, THE OFFICE MUST RECEIVE A
PROPER RESPONSE TO THIS OFFICE ACTION WITHIN 6 MONTHS OF THE MAILING OR E-

MAILING DATE.

MAILING/E-MAILING DATE INFORMATION: If the mailing or e-mailing date of this Office
action does not appear above, this information can be obtained by visiting the USPTO website at
http://tarr.uspto.gov/, inserting the application serial number, and viewing the prosecution history for the

mailing date of the most recently issued Office communication.

Serial Number 78/970968

12/06/2006
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The assigned examining attorney has reviewed the referenced application and determined the following.

Registration Refused - Likelihood of Confusion
Registration of the proposed mark is refused because of a likelihood of confusion with the mark in U.S.
Registration No. 2654565. Trademark Act Section 2(d), 15 U.S.C. §1052(d); TMEP §§1207.01 ef seq.
See the enclosed registration.

The applicant’s mark is EVERY BODY BENEFITS for, “providing on-line electronic bulletin boards
for transmission of messages among computer users concerning skin care” in International Class 38; and

“providing health care information in the field of dermatology” in International Class 44. The registered
mark is EVERY BODY BENEFITS for, “medical services and medical testing services”.

The Court in In re E. I. Du Pont de Nemours & Co., 476 F.2d 1357, 177 USPQ 563 (C.C.P.A. 1973),
listed the principal factors to be considered in determining whether there is a likelihood of confusion
under Section 2(d). Any one of the factors listed may be dominant in any given case, depending upon
the evidence of record. In re Dixie Restaurants, Inc., 105 F.3d 1405, 41 USPQ2d 1531, 1533 (Fed. Cir.
1997); In this case, the following factors are the most relevant: similarity of the marks, similarity of the
goods and/or services, and similarity of trade channels of the goods and/or services. See In re Opus
One, Inc., 60 USPQ2d 1812 (TTAB 2001); In re Dakin’s Miniatures Inc., 59 USPQ2d 1593 (TTAB
1999); In re Azteca Restaurant Enterprises, Inc., 50 USPQ2d 1209 (TTAB 1999); In re L.C. Licensing
Inc., 49 USPQ2d 1379 (TTAB 1998); TMEP §§1207.01 ef seq.

Comparison of Marks

The marks are compared for similarities in sound, appearance, meaning or connotation. Inre E .I. du
Pont de Nemours & Co., 476 F.2d 1357, 177 USPQ 563 (C.C.P.A. 1973). Similarity in any one of these
elements may be sufficient to find a likelihood of confusion. In re White Swan Ltd., 8 USPQ2d 1534,
1536 (TTAB 1988); In re Lamson Oil Co., 6 USPQ2d 1041, 1043 (TTAB 1987); In re Mack, 197 USPQ
755 (TTAB 1977); TMEP §1207.01(b).

In this instance, the applicant’s mark and registered mark are identical.

Comparison of Services

The services of the parties need not be identical or directly competitive to find a likelihood of
confusion. Instead, they need only be related in some manner, or the conditions surrounding their
marketing be such that they could be encountered by the same purchasers under circumstances that
could give rise to the mistaken belief that the services come from a common source. On-line Careline
Inc. v. America Online Inc., 229 F.3d 1080, 56 USPQ2d 1471 (Fed. Cir. 2000); In re Martin’s Famous
Pastry Shoppe, Inc., 748 F.2d 1565, 223 USPQ 1289 (Fed. Cir. 1984); In re Melville Corp., 18 USPQ2d
1386, 1388 (TTAB 1991); In re Corning Glass Works, 229 USPQ 65 (TTAB 1985); In re Rexel Inc.,
223 USPQ 830 (TTAB 1984); Guardian Prods. Co., Inc. v. Scott Paper Co., 200 USPQ 738 (TTAB
1978); In re Int’l Tel. & Tel. Corp., 197 USPQ 910 (TTAB 1978); TMEP §1207.01(a)(1).

In this instance, the applicant’s services and the registrant’s services appear to be related in that they
may address identical issues. Specifically, the registrant’s services are defined broadly and could
encompass medical services and testing in the field of dermatology or skin care. The examining
attorney has attached internet evidence illustrating that there are on-line forums which provide
information regarding dermatology and skin care. (See attached)

Although the examining attorney has refused registration, the applicant may respond to the refusal to
register by submitting evidence and arguments in support of registration.

12/06/2006



Page 3 of 3

If the applicant has any questions or requires assistance in responding to this Office Action, please
telephone the assigned examining attorney.

/Richard F. White/

Trademark Examining Attorney
Law Office 109

Telephone: (571) 272-9442
Fax: (571) 273-9109

HOW TO RESPOND TO THIS OFFICE ACTION:

e ONLINE RESPONSE: You may respond using the Office’s Trademark Electronic Application
System (TEAS) Response to Office action form available on our website at
btipwww uspio.goviteas/index bl If the Office action issued via e-mail, you must wait 72
hours after receipt of the Office action to respond via TEAS. NOTE: Do not respond by e-
mail. THE USPTO WILL NOT ACCEPT AN E-MAILED RESPONSE.

¢ REGULAR MAIL RESPONSE: To respond by regular mail, your response should be sent to the
mailing return address above, and include the serial number, law office number, and examining
attorney’s name. NOTE: The filing date of the response will be the date of receipt in the

Office, not the postmarked date. To ensure your response is timely, use a certificate of mailing.
37 CF.R. §2.197.

STATUS OF APPLICATION: To check the status of your application, visit the Office’s Trademark
Applications and Registrations Retrieval (TARR) system at http://tarr.uspto.gov.

VIEW APPLICATION DOCUMENTS ONLINE: Documents in the electronic file for pending
applications can be viewed and downloaded online at http://portal.uspto. gov/external/portal/tow.

GENERAL TRADEMARK INFORMATION: For general information about trademarks, please visit
the Office’s website at http://www.uspte.gov/main/irademarks. him

FOR INQUIRIES OR QUESTIONS ABOUT THIS OFFICE ACTION, PLEASE CONTACT
THE ASSIGNED EXAMINING ATTORNEY SPECIFIED ABOVE.

No virus found in this incoming message.
Checked by AVG Free Edition.
Version: 7.5.430 / Virus Database: 268.15.9/571 - Release Date: 12/05/2006 11:50 AM

12/06/2006



mlombard@gml-law.com

Page 1 of 4

From: ECom109 [ecom109@USPTO.GOV]

Sent: Monday, December 11, 2006 3:17 PM

To: mlombard@gml-law.com

Subject: TRADEMARK APPLICATION NO. 78970967 - EVERY BODY BENEFITS - 102.0507

Attachments: 78100475P0010F001.JPG; dermal.jpg; derma2.jpg; derm3-1.jpg; derm3-2.jpg;
derm3-3.jpg; derm4-1.jpg; derm4-2.jpg; derm4-3.jpg; derm4-4.jpg

TimeMattersID: MAbB3298AF3C43706

TM Contact: Alan RAGUENEAU

TM Matter No: 102.0507

TM Matter Reference: US TM App for EVERY BODY BENEFITS

UNITED STATES PATENT AND TRADEMARK OFFICE

SERIAL NO: 781970967

APPLICANT: Galderma S.A.

CORRESPONDENT ADDRESS:
G. MATHEW LOMBARD
LAW OFFICES OF G. MATHEW LOMBARD, P.C.
255 W 36TH ST STE 8506
NEW YORK, NY 10018-7555

MARK: EVERY BODY BENEFITS
CORRESPONDENT’S REFERENCE/DOCKET NO: 102.0507

CORRESPONDENT EMAIL ADDRESS:
mlombard @ gml-law.com

OFFICE ACTION

789709677

RETURN ADDRESS:
Commissioner for Trademarks
P.O. Box 1451

Alexandria, VA 22313-1451

Please provide in all correspondence:

1. Filing date, serial number, mark and
applicant's name.

2. Date of this Office Action.

3. Examining Attorney's name and
Law Office number.

4. Your telephone number and e-mail
address.

RESPONSE TIME LIMIT: TO AVOID ABANDONMENT, THE OFFICE MUST RECEIVE A
PROPER RESPONSE TO THIS OFFICE ACTION WITHIN 6 MONTHS OF THE MAILING OR E-

MAILING DATE.

MAILING/E-MAILING DATE INFORMATION: If the mailing or e-mailing date of this Office
action does not appear above, this information can be obtained by visiting the USPTO website at
http://tarr.uspto.gov/, inserting the application serial number, and viewing the prosecution history for the

mailing date of the most recently issued Office communication.

12/11/2006
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Serial Number 78/970967
The assigned examining attorney has reviewed the referenced application and determined the following.

Registration Refused - Likelihood of Confusion
Registration of the proposed mark is refused because of a likelihood of confusion with the mark in U.S.
Registration No. 2654565. Trademark Act Section 2(d), 15 U.S.C. §1052(d); TMEP §§1207.01 ef seq.
See the enclosed registration.

The applicant’s mark is EVERY BODY BENEFITS for, “cosmetics and skin care preparations,
namely, face, hand and body soaps, cleansers and moisturizers; hair shampoos and conditioners” in
International Class 3 and “pharmaceutical preparations for use in the treatment of dermatosis and for use
as skin and scalp emollients and vehicles for use in the preparation of medicaments” in International
Class 5. The registered mark is EVERY BODY BENEFITS for, “medical services and medical testing
services”.

The Court in In re E. I. Du Pont de Nemours & Co., 476 F.2d 1357, 177 USPQ 563 (C.C.P.A. 1973),
listed the principal factors to be considered in determining whether there is a likelihood of confusion
under Section 2(d). Any one of the factors listed may be dominant in any given case, depending upon
the evidence of record. In re Dixie Restaurants, Inc., 105 F.3d 1405, 41 USPQ2d 1531, 1533 (Fed. Cir.
1997); In this case, the following factors are the most relevant: similarity of the marks, similarity of the
goods and/or services, and similarity of trade channels of the goods and/or services. See In re Opus
One, Inc., 60 USPQ2d 1812 (TTAB 2001); In re Dakin’s Miniatures Inc., 59 USPQ2d 1593 (TTAB
1999); In re Azteca Restaurant Enterprises, Inc., 50 USPQ2d 1209 (TTAB 1999); In re L.C. Licensing
Inc., 49 USPQ2d 1379 (TTAB 1998); TMEP §§1207.01 ef seq.

Comparison of Marks

The marks are compared for similarities in sound, appearance, meaning or connotation. Inre E .I. du
Pont de Nemours & Co., 476 F.2d 1357, 177 USPQ 563 (C.C.P.A. 1973). Similarity in any one of these
elements may be sufficient to find a likelihood of confusion. In re White Swan Ltd., 8 USPQ2d 1534,
1536 (TTAB 1988); In re Lamson Oil Co., 6 USPQ2d 1041, 1043 (TTAB 1987); In re Mack, 197 USPQ
755 (TTAB 1977); TMEP §1207.01(b).

In this instance, the applicant’s mark and the registered mark are identical.

Comparison of Goods/Services

The goods and/or services of the parties need not be identical or directly competitive to find a likelihood
of confusion. Instead, they need only be related in some manner, or the conditions surrounding their
marketing be such that they could be encountered by the same purchasers under circumstances that
could give rise to the mistaken belief that the goods and/or services come from a common source. On-
line Careline Inc. v. America Online Inc., 229 F.3d 1080, 56 USPQ2d 1471 (Fed. Cir. 2000); In re
Martin’s Famous Pastry Shoppe, Inc., 748 F.2d 1565, 223 USPQ 1289 (Fed. Cir. 1984); In re Melville
Corp., 18 USPQ2d 1386, 1388 (TTAB 1991); In re Corning Glass Works, 229 USPQ 65 (TTAB 1985);
In re Rexel Inc., 223 USPQ 830 (TTAB 1984); Guardian Prods. Co., Inc. v. Scott Paper Co., 200 USPQ
738 (TTAB 1978); In re Int’l Tel. & Tel. Corp., 197 USPQ 910 (TTAB 1978); TMEP §1207.01(a)(i).

In this instance, the applicant’s goods and the registrant’s services are clearly related. The examining
attorney has attached internet evidence illustrating that medical professionals (typically dermatologist)
common produce and market skin care preparations similar in nature to the types identified by the
applicant. (See attached) Furthermore, the applicant should note that because the marks of the
respective parties are identical, the relationship between the goods or services of the respective parties
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need not be as close to support a finding of likelihood of confusion as might apply where differences
exist between the marks. Century 21 Real Estate Corp. v. Century Life of America, 970 F.2d 874, 877,
23 USPQ2d 1698, 1701 (Fed. Cir. 1992), cert. denied 506 U.S. 1034 (1992); In re Opus One Inc., 60
USPQ2d 1812, 1815 (TTAB 2001); Amcor, Inc. v. Amcor Industries, Inc., 210 USPQ 70 (TTAB 1981);
TMEP §1207.01(a).

Although the examining attorney has refused registration, the applicant may respond to the refusal to
register by submitting evidence and arguments in support of registration.

Informalities
If the applicant chooses to respond to the refusal to register, the applicant must also respond to the
following informalities.

Identification of Goods

The identification of goods is unacceptable because the term “vehicles” is indefinite and may reference
goods that must be classified in an additional International Class. The applicant may adopt the
following identification, if accurate: “Chemical additives for use in the manufacture of
medicaments, in International Class 1.

Cosmetics and skin care preparations, namely, face, hand and body soaps, cleansers and moisturizers;
hair shampoos and conditioners, in International Class 3.

Pharmaceutical preparations for use in the treatment of dermatosis and for use as skin and scalp
emollients and dermatological pharmaceutical preparations for use in the manufacture of
additional medicaments, in International Class 5.7 TMEP §1402.01.

Please note that, while an application may be amended to clarify or limit the identification, additions to
the identification are not permitted. 37 C.F.R. §2.71(a); TMEP §1402.06. Therefore, the applicant may
not amend to include any goods that are not within the scope of goods set forth in the present
identification.

For assistance regarding an acceptable listing of goods and/or services, please see the on-line searchable

Manual of Acceptable ldentifications of Goods and Services, at
http:/fwww . uspto.gov/web/offices/tac/doc/gsmanual/.

Classification
If applicant adopts the suggested amendment of the goods, then applicant must amend the classification
to International Classes 1, 3 and 5. 37 C.F.R. §§2.32(a)(7) and 2.85; TMEP §§1401 et seq.

Requirements of Combined or Multiple-Class Applications

If applicant prosecutes this application as a combined, or multiple-class application, then applicant must
comply with each of the following for those goods and/or services based on an intent to use the mark in
commerce under Trademark Act Section 1(b):

(1) Applicant must list the goods by international class with the classes listed in ascending
numerical order. TMEP § 1403.01; and

(2) Applicant must submit a filing fee for each international class of goods not covered by the fee

12/11/2006
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already paid (current fee information should be confirmed at http://www.uspto.gov). 37 C.F.R.
§2.86(a)(2); TMEP §§810 and 1403.01.

If the applicant has any questions or requires assistance in responding to this Office Action, please
telephone the assigned examining attorney.

/Richard F. White/

Trademark Examining Attorney
Law Office 109

Telephone: (571) 272-9442
Fax: (571) 273-9109

HOW TO RESPOND TO THIS OFFICE ACTION:

e ONLINE RESPONSE: You may respond using the Office’s Trademark Electronic Application
System (TEAS) Response to Office action form available on our website at
bttp:www uspto.goviteas/index brml.  If the Office action issued via e-mail, you must wait 72
hours after receipt of the Office action to respond via TEAS. NOTE: Do not respond by e-
mail. THE USPTO WILL NOT ACCEPT AN E-MAILED RESPONSE.

¢ REGULAR MAIL RESPONSE: To respond by regular mail, your response should be sent to the
mailing return address above, and include the serial number, law office number, and examining
attorney’s name. NOTE: The filing date of the response will be the date of receipt in the
Office, not the postmarked date. To ensure your response is timely, use a certificate of mailing.
37CF.R.§2.197.

STATUS OF APPLICATION: To check the status of your application, visit the Office’s Trademark
Applications and Registrations Retrieval (TARR) system at htip://tarr.uspto.gov.

VIEW APPLICATION DOCUMENTS ONLINE: Documents in the electronic file for pending
applications can be viewed and downloaded online at http://portal.uspto.gov/external/portal/tow.

GENERAL TRADEMARK INFORMATION: For general information about trademarks, please visit
the Office’s website at htip:/www. uspto.gov/main/rademarks. him

FOR INQUIRIES OR QUESTIONS ABOUT THIS OFFICE ACTION, PLEASE CONTACT
THE ASSIGNED EXAMINING ATTORNEY SPECIFIED ABOVE.

No virus found in this incoming message.
Checked by AVG Free Edition.
Version: 7.5.432 / Virus Database: 268.15.15/581 - Release Date: 12/09/2006 3:41 PM
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Drawing Page Serial Number:

78100475

Applicant:

Bittner, Craig A.
15721 North Greenway Hayden Loop, Suite 203

Scottsdale AZ USA 85260

Date of First Use:

12/05/2001

Date of First Use in Commerce:

12/05/2001

Goods and Services:

Medical services and medical testing services.

Mark:

EVERY BODY BENEFITS

NO OCR

12-31-2001




Internet Transmission Date: Serial Number:

2001/12/31 78100475
Filing Date:
2001/12/31

TRADEMARK APPLICATION

U.S. DEPARTMENT OF COMMERCE
PATENT AND TRADEMARK OFFICE
FEE RECORD SHEET
TOTAL FEES PAID: $325

RAM SALE NUMBER: 50
RAM ACCOUNTING DATE: 20020102

NO OCR

12-31-2001




eTeas Trademark/Service Mark Application 78100475

<SERIAL NUMBER> 78100475
<FILING DATE> 12/31/2001

<DOCUMENT INFORMATION>
<TRADEMARK/SERVICEMARK APPLICATION>
<VERSION 1.24>

<APPLICANT INFORMATION>

<NAME> Bittner, Craig A.

<STREET> 15721 North Greenway Hayden Loop, Suite 203
<CITY> Scottsdale

<STATE> AZ

<COUNTRY> USA

<ZIP/POSTAL CODE> 85260

<TELEPHONE NUMBER> (480)315-1020

<E-MAIL ADDRESS> cbittner(@ameriscan.org

<AUTHORIZE E-MAIL COMMUNICATION> Yes

<APPLICANT ENTITY INFORMATION>
<INDIVIDUAL: COUNTRY OF CITIZENSHIP> USA

<TRADEMARK/SERVICEMARK INFORMATION>

<MARK> EVERY BODY BENEFITS

<TYPED FORM> Yes

* Applicant requests registration of the above-identified trademark/service mark in the United
States Patent and Trademark Office on the Principal Register established by the Act of July 5,
1946 (15 U.S.C. Section 1051 et seq., as amended). *

<BASIS FOR FILING AND GOODS/SERVICES INFORMATION>

<USE IN COMMERCE: SECTION 1(a)> Yes

* Applicant 1s using or is using through a related company the mark in commerce on or in
connection with the below-identified goods/services. (15 U.S.C. Section 1051(a), as amended.).
Applicant attaches one SPECIMEN for each class showing the mark as used in commerce on or in
connection with any item in the class of listed goods and/or services. *

<SPECIMEN> Yes

<SPECIMEN DESCRIPTION> Use in commerce specimen of a print copy advertisement
previously placed in a magazine that includes the mark.

<INTERNATIONAL CLASS NUMBER> 042

<LISTING OF GOODS AND/OR SERVICES> Medical services and medical testing services.
<FIRST USE ANYWHERE DATE> 12/05/2001

<FIRST USE IN COMMERCE DATE> 12/05/2001

PTO Form 1478 (Rev 9/98) 78100475
OMB No. 0651-0009 (Exp. 08/31/01)

Page 1 of 3 01/03/2002 10:33 AM



eTeas Trademark/Service Mark Application 78100475

<FEE INFORMATION>

<TOTAL FEES PAID> 325
<NUMBER OF CLASSES PAID> 1
<NUMBER OF CLASSES> 1

<LAW OFFICE INFORMATION>
* The USPTO is authorized to communicate with the applicant at the below e-mail address *
<E-MAIL ADDRESS FOR CORRESPONDENCE>  cbittner@ameriscan.org

<SIGNATURE AND OTHER INFORMATION>

* PTO-Application Declaration: The undersigned, being hereby warned that willful false statements
and the like so made are punishable by fine or imprisonment, or both, under 18 U.S.C. Section
1001, and that such willful false statements may jeopardize the validity of the application or any
resulting registration, declares that he/she is properly authorized to execute this application on
behalf of the applicant; he/she believes the applicant to be the owner of the trademark/service
mark sought to be registered, or, if the application 1s being filed under 15 U.S.C. Section 1051(b),
he/she believes applicant to be entitled to use such mark in commerce; to the best of his/her
knowledge and belief no other person, firm, corporation, or association has the right to use the
mark in commerce, either in the identical form thereof or in such near resemblance thereto as to be
likely, when used on or in connection with the goods/services of such other person, to cause
confusion, or to cause mistake, or to deceive; and that all statements made of his/her own

knowledge are true; and that all statements made on information and belief are believed to be true.
*

<SIGNATURE> /craig a. bittner/
<DATE> 12/31/2001
<NAME> craig a. bittner
<TITLE> individual
<MAILING ADDRESS>

<LINE> Bittner, Craig A.
<LINE> 15721 North Greenway Hayden Loop, Suite 203
<LINE> Scottsdale AZ 85260

<RAM INFORMATION>
<RAM SALE NUMBER> 50
<RAM ACCOUNTING DATE> 20020102

<SERIAL NUMBER INFORMATION>

<SERIAL NUMBER>  78/100475

<INTERNET TRANSMISSION DATE> Monday, 12-31-2001 19:20:38 EST
<TEAS STAMP>

78100475
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eTeas Trademark/Service Mark Application 78100475

USPTO-209234149125-20011231192021453-78/100475-
12424699de4d63aa7f53abae8b3c5765cea-RAM-50-20011231192021453
E-MAIL ADDRESS FOR ACKNOWLEDGMENT>  cbittner@ameriscan.org

78100475
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Ariz. Corp. Comm. -- Corporations Division

Arizona Corporation Commission
06/04/2007 State of Arizona Public Access System

Page 1 of 1

2:47 AM

[File Number: L-0990221-0

|Corp. Name: SEQUOIA TECHNOLOGIES, L.L.C.
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|UNDELIVERABLE ADDRESS

|DELINQUENT STATUTORY AGENT 10/19/2004

INO STATUTORY AGENT

|To re-print a previously generated Certificate of Good Standing click Reprint Certificate.

http://starpas.azcc.gov/scripts/cgiip.exe/W Service=wsbroker1/ws179.p
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Arizona Corporation Commission
12/06/2006 State of Arizona Public Access System 7:47 AM
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File Number: L-0990221-0  DELINQGU]

|Corp. Name: SEQUOIA TECHNOLOGIES, L.L.C. |

Domestic Address

15721 N GREENWAY-HAYDEN LOOP
SUITE 203
SCOTTSDALE, AZ 85260

Statutory Agent Information

| Agent Name: |
| Agent Address: |

| Agent Status: 10/01/2003 |

Officer and Director Information

Name:|[BITTNER FAMILY REV LIV TRUST
Title:[MANAGER
Address:|[15721 N GREENWAY-HAYDEN LOOP
|\SUITE 203
ISCOTTSDALE, AZ 85260
Date Assigned: 01/30/2002 |ILast Updated: 02/04/2002
|
Name:|[BITTNER FAMILY REV LIV TRUST
Title:|MEMBER
Address:|[15721 N GREENWAY-HAYDEN LOOP
|\SUITE 203
ISCOTTSDALE, AZ 85260

http://starpas.azcc.gov/scripts/cgiip.exe/W Service=wsbroker1/corp-detail.p?name-id=L09... 12/06/2006
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| Date Assigned: 01/30/2002 [Last Updated: 02/04/2002 |

Additional Corporate Information

| ||Corporation Type: DOMESTIC L.L.C. |
|Incorporation Date: 05/22/2001 ||Corporate Life Period: PERPETUAL |
[Domicile: ARIZONA ||County: MARICOPA |
|Approval Date: 05/22/2001 ||Original Publish Date: 07/17/2001 |
Status: DELINOQUENT STATUTORY AGENT [|Status Date: 10/19/2004 |

Annual Reports

No Annual Reports on File

Scanned Documents

(Click on gray button to view document)

Deseription Date Recaved
| 00791808 |AGENT RESIGNATION 10/01/2003
Amendments
01/30/2002 |[NAME CHANGE 03/01/2002|

Notices of Pending Administrative Dissolution
(For Last Three Years Only)

(Click on gray button - if present - to view notice)
| Date ” Reason

{ 10/19/2004 {IDELINQUENT STATUTORY AGENT

Name Changes / Mergers
| Description || Corporation Name || Date |
[CHANGED FROM  [[AMERISCAN, L.L.C. 01/30/2002 |

http://starpas.azcc.gov/scripts/cgiip.exe/W Service=wsbroker1/corp-detail.p?name-id=L09... 12/06/2006
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Microfilm
b OO 051222001 |ARTICLES OF ORGANIZATION
2-0281-034-
" 07/17/2001 |[PUBLICATION OF ARTICLES OF ORGANIZATION
(1)'312520'017‘ 01/30/2002 |AMENDED & RESTATED ARTICLES
3'3%304‘026' 03/01/2002 [PUB OF AMENDED/RESTATED ARTICLES
431;6754_003_ 10/01/2003 || AGENT RESIGNATION
(1)'115648‘022‘ 01/26/2004||SUMMONS
(1)611650'019‘ 03/01/2004 [SUMMONS
(1)617650_017_ 03/23/2004 [SUMMONS
(1)'113668'010‘ 04/09/2004 [SUMMONS
(1)611670‘033‘ 07/21/2004||SUMMONS
(1)'1%689‘026' 11/04/2004 |[DELINQUENT NOTICE/MAIL RETURNED
b~ 0% los/10/2005 |[SUMMONS
b1 209 Hl06/10/2005 | JUDGEMENT
b0 2201 llos/01/2005 | SUMMONS
5772015 Hlog/11/2005 [ SUMMONS
e Corporate Name Search Instructions
e General Web Site Usage Instructions
e Return to STARPAS Main Menu
e Return to A.C.C. Corporations Division Main Page
e Return to Arizona Corporation Commission Home Page
http://starpas.azcc.gov/scripts/cgiip.exe/W Service=wsbroker1/corp-detail.p?name-id=L09... 12/06/2006
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Diagnostic imaging Onlineg
November 4, 2003

Ameriscan gshuls down remaining scresaning centers

After most of its locations across the nation closed in the last several months, AmeriScan has locked up its last
two remaining centers. The shutdown comes barely a week after a lawsuit was announced in California charging
the embattled whole-body screening firm with engaging in false advertising practices regarding its breast MR
services.

CEO Dr. Craig Bittner announced the closures in a letter on the business's Web site:
"The medical establishment and health insurance systems are still focused on treating diseases instead of
preventing them. Unfortunately, the controversy and criticisms over using advanced technology for health

screening have been costly to my medical practice and | have been forced to close AmeriScan's doors."

The AmeriScan closure will not affect the status of the civil lawsuit, filed jointly by the California Medical Board
and the San Francisco District Attorney's office, according to assistant D.A. June D. Cravett.

"Just because Dr. Bitther is no longer in business does not remedy past acts," Cravett said.

The lawsuit seeks restitution to victims who paid for breast MR, as well as penalties against Bittner of up to
$2500 for each deceptive advertisement or unlawful business practice up to the time of the closures, Cravett
said. In addition, the suit seeks a permanent injunction against Bitther from using the same claims in the future.
"The permanent injunction will follow him in any endeavor he would pursue,” she said.

Bittner did not immediately return phone calls or e-mail requests for a comment.

"It's a complicated issue. Innovation is always fraught with risk and danger," said whole-body screening pioneer
Dr. Harvey Eisenberg, medical director of HealthView Center for Preventive Medicine in Newport Beach, CA.

Eisenberg said it takes up to 20 years before a good innovation becomes accepted and reimbursed. In the face
of today's technological boon, that pace is unacceptable, he said.

Bitther echoes this sentiment on his Web site, where he writes, "My only fault is to be the voice for medical
science."”

When Eisenberg gave Oprah Winfrey a whole-body scan on national television in 2000, it seemed that
preventive medicine had entered a gilded age. The publicity helped fuel a CT scanning industry that exploded
across the country.

But the souring economy and the lack of scientific evidence to support certain screening practices slowly took
their toll on many centers, forcing them to close. Even Eisenberg, who had once boasted an eight-month
backlog of customers, said the times are different.

"Our business has changed a lot, especially since this area has a scanning center on every street corner and
since the airline industry has had such a downturn," he said.

But whole-body scanning is inevitable, Eisenberg said, and not just a passing opportunity for people to make

http://www.diagnosticimaging.com/dinews/2003110402.shtml 12/06/2006












