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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Harley-Davidson Motor Company
and H-D Michigan, Inc.,
Cancellation Nos., 92047508, 92047513, 92047515

Petitioners, and 92047523

Craig R. Bell (California Sole
Proprietorship) d\b\a Destinee’ -
Eploriums,

D N N N N N NN

Registrant,

MOTION TO SUSPEND CANCELLATION PROCEDDINGS

Trademark Trial and Appeal Board
P.O. Box 1451
Alexandria, VA 22313-1451

ATTN: BOX TTAN NO FEE

Dear Sirs/Madams:

Pursuant to 37 C.F.R. §2.117(a) and T.B.M.P. §510.02(a), Registrant, Craig R. Bell, d\b\a
Destinee’” — Eploriums, hereby requests that the Trademark Trial and Appeal Board, (herein after
the “Board”) suspend and combined the above-identified Cancellation Proceedings pending the
final determination of a related civil action proceeding between the parties that has been filed in

the United States District Court for the Southern District of California.



On November 21, 2005, Registrant, Craig R. Bell, filed a civil lawsuit against Petitioners
in the United States District Court for the Southern District of California; assigned Civil Action
No. 05-CV-2151 L (BLM). Attached hereto as Exhibits A, B & C are copies of the Complaint,
the Amended Answer and Counterclaims, and Reply to the Counterclaims, respectively.

Registrant respectfully acknowledges that the Board has discretion regarding whether to
grant or deny the Motion to Suspend the Cancellation Proceedings. However, it is indeed
customary for the Board to grant such Motions based on a pending civil action such as the instant
matter, where the subject opposition proceeding has issues in common with the related Civil

Action. See, e.g., Toro Co., 187 U.S.P.Q. 689; Tokaido v. Honda Assoc. Inc., 179 U.S.P.Q. 861

(T.T.AB. 1973) (granting Motion to Suspend where outcome of civil suit may have bearing

upon issues in the Board proceedings), Whopper-Burger, Inc. v. Burger King Corp., 171
U.SP.Q. 805 (T.T.AB. 1971) (granting Motion to Suspend where outcome of civil suit may

have a bearing upon the issues in the Board proceedings); Other Telephone Co. v. Conn. Nat’l

Telephone Co., 181 U.SP.Q. 125 (T.T.A.B. 1974) (granting Motion to Suspend as outcome of
civil action will have a bearing on the issues involved in the opposition proceedings); Martin

Beverage Co. v. Colita Beverage Co., 169 U.SP.Q. 568 (T.T.A.B. 1971).

It is axiomatic that “to the extent a civil action in a Federal district court involves issues
in common with those in a proceeding before the Board; the decision of the Federal district court
1s binding upon the Board, while a decision of the Board is not binding upon the court.” See
T.B.M.P. §510.02(a) (emphasis added); see also, Gova Foods Inc. v. Tropicana Prods. Inc., 6

U.SP.Q.2d 195 (2d Cir. 1988); Toro Co. v. Hardigg Indus., Inc., 187 USP.Q. 689, 692

(T.T.A.B. 1975), rev’d on other grounds, 193 U.S.P.Q. 149 (C.C.P.A. 1977). Hence, suspending
the proceedings before the Board would, in fact, be more efficient and fair and would ultimately
serve the better interest of judicial economy, by saving the time and resources of the Board and
the parties involved, since the decision of the Federal district court will be binding on the Board
with respect to the dispositive issues that are in common with those before the Board. The
District Court in the aforementioned Civil Action has already been specifically requested, by

Petitioners, to rule on the cancellation of the registrations at issue in this proceeding.
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11-21-2005 COMPLAINT
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PARTIES

1. Plaintiff, Craig R. Bell d\b\a Destinee’ - Eploriums
is organized as a Sole Proprietorship operating and existing
under the laws of the State of California, and having a
principal place of business at 973 Jamacha Road, Unit “A” EI1
Cajon, CA 92019 (hereinafter Plaintiff).

2. Upon information and belief, Defendant, Harley
Davidson Motor Company, is a Corporation organized and existing
under the laws of the State of Wisconsin and having a principal
place of business at 3700 W. Juneau Avenue, Milwaukee, WI 53208
(hereinafter Defendant(s)).

3. Upon information and belief, Defendant, H-D Michigan,
Inc., 1s a Corporation organized and existing under the laws of
the State of Michigan and having a principal place of business
at 315 W. Huron St., Suite 400, Ann Arbor, MI 48103 (hereinafter
Defendant(s)}.

4, Plaintiff is ignorant of the true names and capacities
of Defendant(s) sued herein as Does 1 through 5, inclusive, and
therefore sue them by such fictitious names. Plaintiff will
amend this Complaint to allege their true names and capacities
once they have been ascertained. Plaintiff is informed and|
believes, and thereon alleges, that each of the fictitiously]
named Defendant(s) are responsible 1in some manner for the
occurrences herein alleged and that Plaintiff’s injuries, as
herein alleged, were proximately caused by their conduct.

/1177
/1177
/1177
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5. Plaintiff 1is informed and believes, and upon that
basis avers, that each of the Defendant(s) were empowered to act
as the agent, servant, employee and/or licensee of each of the
other Defendant(s), and that all of the acts alleged herein to
have been done by each Defendant was authorized, approved,
and/or ratified by each of the other Defendant (s).

JURISDICTION AND VENUE

0. This action as hereinafter more fully appears, arises
under the Federal Trademark Act of 1946 (15 U.S.C. § 1051-1127),
and statutory and common law of the state of California, and is
for Federal trademark infringement, Federal common law trademark
and trade dress infringement, Federal unfair competition,
“express” passing-off, reverse confusion, unauthorized use or
infringement of mark to enhance the commercial value of user’s
product, California unfair competition and deceptive trade
practice and misappropriation. Jurisdiction for Counts 1-7 are
based upon 28 U.S.C. §§ 1331, 1338 (a) and (b) and 15 U.S.C.
§1121.

7. Supplemental Jurisdiction under 28 U.S.C. § 1367
applies to Counts 5 - 7, which arises under the laws of the
State of California. More specifically, Count 6 1is for unfair
competition and deceptive trade practices against the
Defendant (s) arising under the common law of the State of

California and under the California Business and Professions

Code, § 17200 et seq. And Count 5, an action for unauthorized
use or infringement of a Mark to enhance the commercial value of
user’s product against the Defendant(s) arising under common law

of the State of California and under the California Business and
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Professions Code, §§S 14320, 14330 and 14335. Jurisdiction over

count 6 is additionally provided under 28 U.S.C. § 1338 (b).

8. Venue 1is proper for Counts 1-7 under 28 U.S.C. § 1391
(b) and (c¢), as, upon information and belief, a substantial part
0of the events giving rise to the claims herein alleged occurred
in this judicial district, because one or more of the
Defendant (s) reside, transact or conduct business, or otherwise
may be found in this Jjudicial district, and because Defendant
Harley-Davidson Motor Company is subject to personal
jurisdiction in this judicial district.

BACKGROUND OF THE CONTROVERSY

9. Plaintiff has been and is currently in the business of
the c¢reation and development of intellectual properties,
specifically ftrademark “Brand Names” and “logos” for apparel in
a diversity of demographic markets. After the development of
the trademark and creative property concept, the Plaintiff will
then proceed to promote, market, sale and exploit the marks in-
house via web-sites procured for conducting sales through e-
commerce, or by way of an alliance with (or the creation of) a
corporate or business entity, in which to grant a license use of
the trademark property for apparel and/or accessory items. This
strategic alliance or created entity will then facilitate in
exploiting the marks or properties to the consuming public.

10. Since at least as early as April 1994, Plaintiff has
made use of his RIDE HARD ftrademark and property in wvarious
verbiage and composite designs thereof to identify  and
distinguish his goods throughout the United States in interstate

commerce. Copies of that use are attached hereto as Exhibit 1.
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11. Since adoption of the RIDE HARD trademark and term,
Plaintiff has continuously used and developed that property for
verbiage and composite design illustrations for wearing apparel
specifically tops such as T-shirts, sweatshirts, tank-tops,
jackets and hats), for men, women and children. Copies of that
use are attached hereto as Exhibit 2.

12. Plaintiff, 1in addition to apparel items, have also
produced and offered for sale back packs, sport bottles, coffee
mugs and decals throughout the United States 1in interstate
commerce. Copies of the decal use are attached as Exhibit 3.

13. Plaintiff in his meticulous efforts in the continuous
pursuit and development of a licensing program for the proper
authorized use of the RIDE HARD property; was able to parlay
several disputes of other unauthorized third party use thereof,
into 1license agreements for selected apparel and accessory
items. The first of these parlays was developed specifically,
for the sale; marketing and promotion of a variety of apparel
items along with a 1line of bikes c¢oincidentally, named RIDE
HARD. Copies of this use are attached hereto as Exhibits 4 & 5.

14. Since as early as February 1998, Plaintiff through his
licensee(s) have maintained continuous use and control of his
intellectual property right in and to the RIDE HARD mark and
term, to identify goods produced by his licensee(s) throughout
the United States in interstate commerce to retail outlets.

15. Plaintiff’s licensee(s) since adoption of the RIDE HARD
trademark and its various verbiage and composite designs, had
continuously used the mark in connection with the manufacturing

and sale of T-shirts, hats, jackets and other wearing apparel.
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16. Plaintiff has expended a considerable amount of time
and money 1n exerting every effort to create and develop the
highest standard of consumer and commercial impression for his
RIDE HARD trademark and 1s c¢reating & developing valuable
goodwill among the trade & business of licensing under the mark.

17. As a result of the continuous and extensive use,
development and vigorous policing of the RIDE HARD property, the
trademark has been developed and continues to be developed to
function as a valuable business and marketing asset of
plaintiff. And further serves, to 1indicate to the licensing
trade and consumers, products originating from Plaintiff and his
authorized 1licensee(s). In this regard, Plaintiff enjoys a
potentially valuable reputation within the consuming public and
trade of licensing as a provider and owner of high gquality
products and highly distinctive intellectual properties.

18. Plaintiff’s licensees have expended considerable sums
in exerting every effort fo develop and maintain the highest
standard of quality for products produced under any license use
of the RIDE HARD properties and has created valuable goodwill
among the purchasing public under the trademark and its designs.

19. As a result of the continuous, extensive and
promotional use of the RIDE HARD property by Plaintiff’s
licensee(s), the mark has become and continues to function as a
valuable business and marketing asset of Plaintiff and his
licensee (s). And further, serves to indicate to the trade and
consuming public the products originating from the licensee(s).
In this regard, Plaintiff’s 1licensee(s) enjoys a valuable

reputation with the trade and consuming public as a provider of

high-quality products and merchandise.
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20. Plaintiff has been extremely vigilant in seeking out
any and all known unauthorized third party usage of the RIDE
HARD intellectual property and has taken vigorous measures to
oppose and challenge any other terms, phrases or composite uses
that are confusingly similar and identical thereto, by others.

21. As a consequence of such activities various companies’
and individuals have acknowledge and acquiesced to the exclusive
rights claimed by Plaintiff in relation to this use of the RIDE
HARD trademark and property, as used 1in these verbiage and
composite design illustrations. Moreover, Plaintiff through
such activities has been able to procure and parlay licensing
opportunities, thus, further developing the pecuniary interest
created in and to the RIDE HARD trademark and property.

22. In or around the spring of 2005, Plaintiff had
discovered several articles of clothing being either sold or
auctioned on the popular eBay web-site, which included t-shirts,
hats, bandanas, decals and patches among other items, emblazoned
with some wvariant of the Ride Hard term alone or as phraseology
and the famous Harley-Davidson Motor Cycle name and shield logo.
Copies of this usage are attached hereto as Exhibits 6 - 13.

23. On or about May 25, 2005, Plaintiff phoned and left a
message for Jennifer Sheehan Anderson, Defendant(s) Trademark
Attorney, to inform her of my findings regarding Defendant (s)
unauthorized use and misappropriation of the RIDE HARD property.

24, On May 26, 2005, Plaintiff received a phone call from
Ms. Gerdes Blair Defendant(s) Senior Trademark Attorney, who
informed Plaintiff that she would lock into the matter and would

reply back in about two weeks.
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25. On May 27, 2005, Plaintiff followed up the May 26°
phone conversation with a letter. A copy of that correspondence
is attached hereto as Exhibit 14.

26. On June 28, 2005, Plaintiff received a response letter
from Linda A. Heban, Defendant(s) Vice President and Chief
Trademark Counsel to the May 27" correspondence. A copy of this
letter is attached hereto as Exhibit 15.

27. On July 28, 2005, Plaintiff in a genuine attempt to
come to some amicable resolution of this matter responded vyet
again to Defendant(s) counsel, imploring that they take this
matter and my threat to bring suit against them seriously. A
copy of that correspondence is attached hereto as Exhibit 16.

28. On August 5, 2005, Plaintiff received a response to
his July 28™ reply and from it, it was clear that the parties
had come to an impasse and would not be able to resolve this
dispute in the present forum without the legal redress of the
courts. A copy of that letter is attached hereto as Exhibit 17.

29. In order to reduce the 1likelihood of confusion and
resulting injury to consumers and to solidify his expanded
rights and exclusive use of the mark. Plaintiff has undertaken
the technique of “defensive trademarking” to register his other
uses of the RIDE HARD trademark in numerous classifications of
goods within the United States Patent and Trademark Office.

30. Plaintiff registered “Ride Hard” (stylized letters) as
his trademark in the United States Patent and Trademark Office
for wearing apparel as set in the registration, on March 12,
1996, under Registration ©No. 1,961,494, Plaintiff owns the
registration, which is in full force and effect. A copy of that

certificate of registration is attached hereto as Exhibit 18.
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31. Plaintiff has obtained United States Trademark]
Registration No. 1,981,120, registered June 18, 1996, for the
mark “Ride Hard” (stylized letters) for printed matter as set
forth in the registration. A copy of that certificate of
registration is attached hereto as Exhibit 19.

32. Plaintiff has obtained United States Trademark]
Registration No. 2,157,296, registered May 12, 1998, for the
mark “Ride Hard” (stylized letters) for all-purpose sport bags,
sport bottles and coffee mugs and cups as set forth in the
registration. A copy of that certificate is attached hereto as
Exhibit 20.

33. Plaintiff has obtained United States Trademark]
Registration No. 2,204,344, registered November 17, 1998, for
the mark “Ride Hard” (stylized letters) for namely knee and
elbow pads and skateboards as set forth in the registration. A
copy of that certificate of registration is attached hereto as
Exhibit 21. In addition, Plaintiff has filed numerous “use
based” and/or bona fide “intent-to-use” trademark applications

in relationship thereto in Standard Character form.

FIRST CLAIM FOR RELIEF
(Federal Trademark Infringement)
34. This cause of action arises under the Federal

Trademark Act (15 U.s.C. §§ 1051-1127) and 1s for ftrademark
infringement involving Defendant(s) use 1n interstate commerce
of the term “Ride Hard” which is an infringement of Plaintiff’s
Registered Trademark RIDE HARD in violation of (15 U.S.C. §
1114).

35. Plaintiff repeats and realleges each and every
allegation as set forth in paragraphs 1 through 33 of this

Complaint as if fully set forth herein.
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36. Upon information and belief, Defendant(s) adoption and
use of the designation “Ride Hard” to describe its products was
a result of willful infringement and copying of Plaintiff’s
rights in and to the RIDE HARD trademark. Defendant (s) use of
the “Ride Hard” term has caused injury and irreparable injury to
Plaintiff, as Plaintiff has no adequate remedy at law.

37. Defendant(s) were placed on formal notice of 1its
infringing activities and any acts which occurred subsequent to
such notice are therefore willful and can be deemed exceptional,
thus allowing Plaintiff to obtain increased damages and
attorneys’ fees in relation to the present action.

38. The use of the term “Ride Hard” by Defendant(s) 1is
confusingly similar and identical to Plaintiff’s Federally
Registered trademark RIDE HARD. In addition, Defendant(s) use
and designation of their products mentioned herein was likely to
cause confusion, deception and mistake.

39. Upon information and belief, by the acts herein
complained of, Defendant(s) have made substantial profits for
which they are not equitably entitled.

40. By the aforementioned acts herein complained of,
Plaintiff has suffered great detriment in a sum, which cannot be
ascertained at this time.

41. Defendant(s) claimed rights, in the future, and unless
restrained, to resume the acts complained of herein all to
Plaintiff’s irreparable damage as it will be extremely difficult
to ascertain the amount of compensation, which would afford
Plaintiff adequate relief.

/1177
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SECOND CLAIM FOR RELIEF

(Federal Common Law trademark and trade dress
Infringement and Unfair Competition)

42, This 1s a <cause of action for Federal common law
trademark and trade dress infringement and unfair competition
involving Defendant(s) use 1in 1interstate commerce of the tern
“Ride Hard”, arising under the Federal Trademark Act (15 U.S.C.
§§ 1051-1127), specifically 15 U.S.C. § 43(a) & 43(a) (3).

43. The allegations of ©Paragraphs 1 through 41 are
repeated, realleged and incorporated by reference as though
fully set forth herein.

44 . As previously alleged, Defendant(s) have unfairly
interfered with and damaged Plaintiff’s pecuniary rights and
interest in and to his RIDE HARD trademark property, that has
been created and developed as a result of the expenditure of
time, labor, skill, money and vigorous policing against other
unauthorized third party usage and in the business and goodwill
of Plaintiff conducted under and in connection with such
intellectual property rights. Thus, the Defendant(s) have
engaged in acts of unfair competition.

45, Upon information and belief, Defendant(s) usage of the
aforementioned verbiage design “Ride Hard or Stay Home”, which
is confusingly similar and identical fto Plaintiff’s “Ride Hard”
trade dress and verbiage and composite design usage, was done
with willful and fraudulent purpose and with the intent of
misappropriating and trading upon Plaintiff’s goodwill and
reputation developed through the use of the RIDE HARD property.
/1177
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46. Upon information and belief, Defendant(s) did the
things herein alleged with the intent to injure Plaintiff’s
business, with a blatant and conscious disregard of Plaintiff’s
rights, and with the intent to vex, injure and annoy Plaintiff.

47. Upon information and belief, by the acts herein
complained of, Defendant(s) have made substantial profits for
which they are not equitably entitled.

48. By the aforementioned acts complained of, Plaintiff
has suffered great detriment in a sum that cannot be ascertained
at this time.

49, Defendant (s) claimed rights, in the future, and unless
restrained, to resume the acts complained of herein all to the
Plaintiff’s irreparable damage as it will be extremely difficult
to ascertain the amount of compensation, which would afford
Plaintiff adequate relief.

THIRD CLAIM FOR RELIEF

(“Express” passing off)

50. This cause of action for “express” passing off arising
under the Federal Trademark Act (15 U.s.C. §s 1051-1127),
specifically 15 U.S.C. §1125(a) (1) (a) .

51. The allegations of paragraph 1 through 49 are repeated,
realleged and incorporated by reference as set forth herein.

52. The “express” passing-off by the Defendant (s)
unauthorized and designated use of the “Ride Hard” trademark has
diminished Plaintiff’s mark, created a danger that Plaintiff’s
trademark could become generic and further, diffused the
public’s and potential licensees 1immediate association of

Plaintiff’s trademark with Plaintiff as the secondary source.
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53. Upon information and belief, the trademark, ornamental
and decorative use by Defendant(s), of Plaintiff’s intellectual
property rights established in the RIDE HARD property is likely
to have injured the business and reputation of the Plaintiff to
the irreparable injury of Plaintiff, In violation of the 1988
amendment to section 43 of the Lanham Act, specifically section
43 (a) (1) (B) .

54. Upon information and belief, Defendant(s) have engaged
in “express” passing-off practices wherein Defendant(s) have
acted with the purpose to infringe and misrepresent the source,
origin or sponsorship of products and goods adorned with the
“Ride Hard” term, in violation of section 43(a) (1) (a) of the
Lanham Act. By, among other things, offering for sale products
and goods ornamented and decorated with verbiage and composite
designs such as “Ride Hard Ride Free” Dbearing Defendant (s)
famous trademark and logo as a designation of the Defendant(s).

55. Upon information and belief, by the acts herein
complained of, Defendant(s) have made substantial profits for
which they are not equitably entitled.

56. By the aforementioned acts complained of, Plaintiff
has suffered great detriment in a sum which, cannot be ascertain
at this time.

57. Defendant(s) claimed rights, in the future, and unless
restrained, to resume the acts complained of herein all to the
Plaintiff’s irreparable damage as it will be extremely difficult
to ascertain the amount of compensation, which would afford
Plaintiff adequate relief.

/1177
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FOURTH CLAIM FOR RELIEF

(Reverse Confusion)

58. This cause of action 1s for reverse confusion arising
under the Federal Trademark Act (15> U.s.Cc. §§ 1051-1127),
specifically 15 U.S.C. §§ 1114 (e5) & 1125(a).

59. The allegations of paragraph 1 through 57 are
repeated, realleged and incorporated by reference as though
fully set forth herein.

60. As previously alleged, Defendant (s) have unfairly
interfered with and damaged Plaintiff’s rights in and to his
RIDE HARD trademark, trade dress and its verbiage and composite
design usage thereof, and the valuable business and goodwill of]
Plaintiff’s licensee(s) conducted under and in connection with
Plaintiff’s intellectual property rights thereto.

6l. As a result of the sales, marketing and promotions by
the Plaintiff and his licensee(s) under the RIDE HARD trademark
property, in addition to the wvigorous policing and opposition of
unauthorized or infringing use of the mark by others. The mark
has developed (although not necessary) secondary meaning to
potential customers and would be adopters 1in California and
interstate commerce.

62. Would be adopters, have come to associate T-shirts and
other apparel bearing the mark with Plaintiff, and as a result
of this same association, Defendant(s) use of Plaintiff’s mark
in ornamental design 1s likely to have caused confusion, mistake
or deception to the public as to the source, origin or
sponsorship of the products manufactured or sold by Defendant (s)

Thus, Defendant(s) have engaged in acts of reverse confusion.
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63. Upon information and belief, because of Defendant(s)
aforementioned use and misappropriation of the RIDE HARD tern
into their verbiage and composite designs thereof, which are
confusingly similar and identical to Plaintiff’s RIDE HARD marks
and trade dress composite design usage thereof, 1is 1likely to
have rendered Plaintiff’s property devoid of independent value.

64. Upon 1information and belief, by the acts herein
complained of, Defendant(s) have made substantial profits for
which they are not equitably entitled.

65. By the aforementioned acts complained of, Plaintiff hasg
suffered great detriment in a sum, which cannot be ascertained,
at this time.

66. Defendant(s) claimed rights, in the future, and unless
restrained, to resume the acts complained of herein all to the
Plaintiff’s irreparable damage as it will be extremely difficult
to ascertain the amount of compensation, which would afford
Plaintiff adequate relief.

FIFTH CLAIM FOR RELIEF

INFRINGEMENT OR UNAUTHORIZE USE OF A MARK-TO ENHANCE THE
COMMERCIAL VALUE OF USER’S PRODUCT

67. This cause of action for infringement of a mark to
enhance the commercial value of user’s product, arises under the
Lanham Federal Trademark Act (15 U.S5.C. §1051-1127) specifically
15 U.S.C. §1114 et seq.

68. Plaintiff repeats and realleges each and every
allegation as contained 1in paragraphs 1 through 66 of this
Complaint as though fully set forth herein.

/1177
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69. As previously alleged, Plaintiff has used and marketed

the RIDE HARD trademark and term on his apparel and accessory
products in California and interstate commerce ever since April
of 1994; by among other things, prominently displaying the marl
on labels or hang tags affixed to the inside collar of his
apparel products and by embroidering or imprinting the mark onto
the outside of each apparel or accessory item.

70. Defendants have without Plaintiff’s or his Licensee(s)
consent or authorization, affixed the “Ride Hard” term to
apparel and accessory items such as, T-shirts, Jjackets, hats,
decals, patches and Jjewelry that Defendant(s) commissioned or
provided authorization to its licensee(s) to manufacture,
produce and sale in California and interstate commerce.

71. Defendant(s) use of the "“Ride Hard” term on decals,
patches, Jjewelry and apparel items that they manufactured and
sold is likely to have caused confusion, mistake or deception to
members of the public as to the source, origin or sponsorship off
the apparel and accessory items. Defendant (s) actions constitute
trademark infringement pursuant to 15 U.S.C. §1114(1) (a) & (b)

and Business and Professions Code §14320(a) (1l)&(2).

72. Upon information and belief, by the acts herein
complained and as a direct and proximate result of Defendant (s)
wrongful acts, the Defendant(s) have made substantial profits
for which they are not equitably entitled.

73. By the aforementioned acts herein complained of, and
as a direct and proximate cause of the aforementioned actions of
Defendant(s), Plaintiff has been injured in an amount, which

cannot be ascertained at this time.
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

74. Defendant(s) claimed rights, in the future, and unless
restrained, to resume the acts complained of herein, all to
Plaintiff’'s irreparable damage and it will be extremely
difficult to determine the amount of compensation which will
afford Plaintiff adequate relief.

SIXTH CLAIM FOR RELIEF

(California Unfair Competition and Deceptive Trade Practices)
75. This cause of action for unfair competition and
deceptive trade practices arises under the common laws of the

State of California and under California Business and

Professions Code, § 17200 et seq.

76. Plaintiff repeats and realleges each and every
allegation as contained 1in paragraphs 1 through 74 of this
Complaint as though fully set forth herein.

77. As previously alleged, Plaintiff has adopted and
consistently utilized the RIDE HARD mark and phrase in verbiage
& composite designs thereof fto identify and distinguish apparel
and other products that are manufactured or produced, sold or
licensed to others; from that of any other company.

78. This is done by among other things, prominently]
displaying the mark on either labels or hang tags affixed to the
inside collar of the T-shirts and other wearing apparel and by
screen printing the mark onto the outside of apparel and
accessory products or items in a verbiage and composite manner.

79. In addition, Plaintiff has prominently displayed the
mark on advertisement in newspapers, sponsorship promotion
programs and on displays that are set up wherever the products

bearing Plaintiff’s mark has been displayed or offered for sale.
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80. Upon information and belief, the Defendants have acted
to unfairly compete with Plaintiff in violation of California’s
statutory unfair competition laws and California common law.

81. Upon information and belief, the Defendant(s) have
engaged 1in, deceptive trade practices wherein Defendant(s) have
acted with the purpose to infringe and misappropriate the RIDE
HARD property of Plaintiff and to further unfairly compete with

Plaintiff in contravention of California Business and Profession

Code, § 17200 et seq., governing unfair trade practices.

82. Upon information and belief, and as a direct and
proximate result of their wrongful acts, Defendant(s) have made
substantial profits for which they are not equitably entitled.

83. As a direct and proximate cause of the aforementioned
actions of Defendant(s), Plaintiff has been injured in an
amount, which cannot now be determined.

84. Defendant(s) claimed rights, in the future, and unless
restrained, to resume the acts complained of herein, all to
Plaintiff’'s irreparable damage and it will be extremely
difficult to determine the amount of compensation which will
afford Plaintiff adequate relief.

85. Upon information and Dbelief, in doing the acts
previously alleged, the Defendant(s) have acted with willful
malice and in a despicable manner towards Plaintiff, with the
intent to injure and damage Plaintiff, such that exemplary

damages, under California Civil Code, § 3294, should be awarded

to Plaintiff.
/11T
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SEVENTH CLAIM FOR RELIEF

(Misappropriation)

86. This cause of action arising under the common law of
the State of California and under §1125(a) of the Lanham Act is
for misappropriation involving Defendant(s) appropriation and
use 1in competition with Plaintiff in commerce, of a unique
pecuniary interest and intellectual property right created by
Plaintiff through the considerable expenditure of time, labor,
money and skill.

87. Plaintiff repeats and realleges each and every
allegation as set forth 1in Paragraphs 1 through 85 of this
complaint as though fully set forth herein.

88. The misappropriation and exploitation by Defendant(s)
of Plaintiff’s intellectual property rights c¢reated in and to
the phrase “Ride Hard” is 1likely to have injured the business
and reputation of Plaintiff to the irreparable injury of him.

89. The misappropriation and exploitation by Defendant (s)
of Plaintiff’s intellectual property rights, c¢reated a danger
that Plaintiff’s property could become generic and further,
diffused the public’s immediate association of Plaintiff’s
property use with Plaintiff or his authorized licensee(s).

90. The above pleaded acts of Defendant(s) have lessened
or diminished the capacity of Plaintiff’s and his licensee(s)
ability to identify and distinguish the goods produced and sold
under the “Ride Hard” property, irrespective of whether there
exists any direct competition between Plaintiff and
Defendant(s), or of any likelihood of confusion, mistake or

deception between Plaintiff’s and the Defendant(s) goods.
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91. Plaintiff herein alleges that he has created and
developed a valuable 1licensing and merchandising right and|
opportunity relating to the “Ride Hard” property, that has been
acquired as a result of a careful and deliberate evaluation and
study of the term, as to 1ts effectiveness as a source
identifier; through the use of the property in a verbiage and
composite design manner.

92. Plaintiff herein alleges that in the appropriation of
the fruits of Plaintiffs’ efforts for themselves, Defendant(s)
are endeavoring to reap where they have not sown and to
appropriate for themselves the rewards of those who have.
Defendant (s) actions constitute an unauthorized and deliberate
interference with the development and operation of Plaintiff’s
licensing and merchandising program at the point where profit is
to be made.

93. Defendant(s) attempts to market and sell unauthorized
use of the “Ride Hard” phrase before Plaintiff has been able to
implement fully his licensing program, tThreatens to undermine
and damage 1rreparably the Plaintiff’s carefully planned and
executed licensing program. Thus, Defendant(s) conduct amounts
to a misappropriation of plaintiff’s wvaluable 1licensing and
merchandise rights in the “Ride Hard” trade dress and property.

94, Upon information and belief, Defendants with knowledge
and constructive notice of Plaintiff ownership and prior use off
the RIDE HARD mark and its various verbiage and composite design
usage thereof, has subsequently used and exploited the phrase
“Ride Hard”, which 1is confusingly similar to Plaintiff’s use

thereof 1in the very same 1like manner and fashion, thereby
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misappropriating Plaintiff’s substantial pecuniary interest
created and developed in such intellectual property rights and
usage. Such misappropriation has permitted Defendant(s) to palm-
off 1ts goods, as goods sponsored, authorized, endorsed or
licensed by Plaintiff, in violation of the misappropriation tort
of unfair competition.

95. Upon information and belief, and as a direct and
proximate result of Defendant(s) wrongful acts, Defendant(s)
have made substantial profits to which they are not equitably
entitled.

96. As a direct and proximate cause of the aforementioned
actions of the Defendant(s), Plaintiff has been injured in an
amount, which cannot now be determined.

97. Upon information and Dbelief, in doing the acts
previously alleged, Defendant(s) have acted with willful malice
and in a despicable manner towards Plaintiff, with the intent to
injure and damage Plaintiff, such that exemplary damages, under

California Civil Code, 3294 should be awarded to Plaintiff.

98. Defendant(s) claims rights, in the future, and unless
restrained, to resume the acts complained of herein all to the
Plaintiff’s irreparable damage as it will be extremely difficult
to ascertain the amount of compensation, which would afford
Plaintiff adequate relief.

/1177
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Defendant as follows:

1.

Defendant (s) and each of 1its agents and/or representatives,

directly and indirectly, to be enjoined and restrained for ever:

(R)

RELIEF REQUESTED

WHEREFORE, Plaintiff prays for Jjudgement against

Issuance of a permanent injunction directing

From using in any manner as a trademark, trade dress,
trade name, phrase or advertisement of the designation
“Ride Hard” alone or in combination with any othen
word(s) and/or design(s), or any term, symbol or
phrase confusingly similar thereto.

From committing any acts calculated to cause
purchasers to Dbelieve that any goods/services of
Defendant (s) are sponsored by, approved by, connected
with, guaranteed by or offered or sold by Plaintiff or
under the control or supervision of Plaintiff;

From otherwise unfairly competing with Plaintiff in
any manner;

From directly or indirectly offering, providing,
advertising or promoting good/services under the
designation “Ride Hard” alone or in combination with
any other word or words or design, or any term or
phrase(s) confusingly similar thereto;

From further or future misappropriation or use off
Plaintiffs RIDE HARD trademark or trade dress 1in any

verbiage or composite design(s);

Original Complaint - 22
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2. That Defendants be required to deliver up to Plaintiff
for destruction any and all stationery, business cards,
circulars, price list, labels, signs, prints, packages,
wrappers, receptacles, advertising material, promoticonal and
other material in the possession of Defendant(s), or under their
control, bearing the designation “Ride Hard” alone or 1in
combination with any other word or words or design or terms or
phrases confusingly similar to Plaintiff’s RIDE HARD ftrademark
or trade dress in any verbiage or composite design(s) thereof.

3. That Defendant (s) be required to deliver up to
Plaintiff for destruction any and all media or related items
bearing the phrase "“Ride Hard” or any designs that infringe
Plaintiff’s copyrights.

4. That Defendant(s) be required to deliver up and
destroy any written material or signs bearing the designation
“Ride Hard” or any other terms or phrases confusingly similar to
Plaintiff’s RIDE HARD trademark and/or any verbiage design(s),
or forthwith cause such markings to be totally eradicated.

5. That Defendant(s), within thirty (30) days after
serving of judgement, with notice of entry upon it, be required
to file with this Court and to serve upon Plaintiff, a written
report, under oath, setting forth in detail, the manner in which
Defendant (s) have complied with Paragraphs 2-4, supra.

6. That Defendant (s) account for and pay over to
Plaintiff all damages sustained by Plaintiff and profits
realized by Defendant(s) by reason of their unlawful acts herein
alleged, with the amount of damages for infringement to be

increased pursuant to the provisions of 15 U.S.C. §1117(a).
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Attorneys for Defendants/Counter-Claimants

Company, Inc.

CRAIG R. BELL, an individual d/b/a
DESTINEE’- EPLORIUMS,

Plaintiff,
V.
HARLEY-DAVIDSON MOTOR
COMPANY, a Wisconsin Corporation,
H-D MICHIGAN, INC., a Michigan
Corporation, and against Does 1 through 5,

Defendants.

HARLEY-DAVIDSON MOTOR
COMPANY, a Wisconsin Corporation,
H-D MICHIGAN, INC., a Michigan
Corporation,

Counter-Claimants,
v.

CRAIG R. BELL, an individual d/b/a
DESTINEE’- EPLORIUMS,

Counter-Defendant.

H-D Michigan, Inc. and Harley-Davidson Motor
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Defendants H-D MICHIGAN, INC. and HARLEY-DAVIDSON MOTOR COMPANY ,
INC., the latter erroneously sued herein as Harley-Davidson Motor Company, (hereinafter
“Defendants™) answer the Complaint of Plaintiff CRAIG R. BELL (hereinafter “Plaintiff”) and
counterclaim as follows:

ANSWER

I. Defendants lack sufficient information and belief to admit or deny the allegations
of paragraph 1 of the Complaint, and therefore deny the same.

2. Defendants deny the existence of a corporation named “Harley-Davidson Motor
Company.” Defendants admit that Harley-Davidson Motor Company, Inc. is a Wisconsin
corporation with a place of business at 3700 W. Juneau Avenue, Milwaukee, WI 53208. Except
as so expressly admitted, Defendants deny generally and specifically each and every allegation
contained in paragraph 2 of the Complaint.

3. Defendants admit that H-D Michigan, Inc. is a corporation organized and existing
under the laws of the State of Michigan and that it has a place of business at 315 W. Huron St.,
Suite 400, Ann Arbor, MI 48103. Except as so expressly admitted, Defendants deny generally
and specifically each and every allegation contained in paragraph 3 of the Complaint.

4. Defendants deny generally and specifically each and every allegation contained in
paragraph 4 of the Complaint.

S. Defendants deny generally and specifically each and every allegation contained in
paragraph 5 of the Complaint.

6. Defendants admit that Plaintiff’s Complaint purports to state a claim under which
this Court has subject matter jurisdiction. Except as so expressly admitted, Defendants deny
generally and specifically each and every allegation contained in paragraph 6 of the Complaint.

7. Defendants admit that Plaintiff’s Complaint purports to state a claim under which
this Court has subject matter jurisdiction. Except as so expressly admitted, Defendants deny
generally and specifically each and every allegation contained in paragraph 7 of the Complaint.

8. Defendants admit that this Court is a proper venue for resolving the disputes

between Plaintiff and Harley-Davidson Motor Company, Inc. and H-D Michigan, Inc. Except as

-2- CASE NO. 05 CV 2151 L (BLM)
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so expressly admitted, Defendants deny generally and specifically each and every allegation
contained in paragraph 8 of the Complaint.

9. Defendants lack sufficient information and belief to admit or deny the allegations
of paragraph 9 of the Complaint, and therefore deny the same.

10.  Defendants lack sufficient information and belief to admit or deny the allegations
of paragraph 10 of the Complaint, and therefore deny the same.

I1. Defendants lack sufficient information and belief to admit or deny the allegations
of paragraph 11 of the Complaint, and therefore deny the same.

12. Defendants lack sufficient information and belief to admit or deny the allegations
of paragraph 12 of the Complaint, and therefore deny the same.

13. Defendants lack sufficient information and belief to admit or deny the allegations
of paragraph 13 of the Complaint, and therefore deny the same.

14. Defendants lack sufficient information and belief to admit or deny the allegations
of paragraph 14 of the Complaint, and therefore deny the same.

15. Defendants lack sufficient information and belief to admit or deny the allegations
of paragraph 15 of the Complaint, and therefore deny the same.

16.  Defendants lack sufficient information and belief to admit or deny the allegation§
of paragraph 16 of the Complaint, and therefore deny the same.

17. Defendants lack sufficient information and belief to admit or deny the allegations
of paragraph 17 of the Complaint, and therefore deny the same.

18. Defendants lack sufficient information and belief to admit or deny the allegations
of paragraph 18 of the Complaint, and therefore deny the same.

19.  Defendants lack sufficient information and belief to admit or deny the allegations
of paragraph 19 of the Complaint, and therefore deny the same.

20.  Defendants deny generally and specifically each and every allegation contained in
paragraph 20 of the Complaint.

21.  Deivndants lack sufficient information and belief to admit or deny the allegations

of paragraph 21 of the Complaint, and therefore deny the same.
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SD\1700230.3




10
11
12
13

14

15
16
17
18
19
20
21
22
23
24
25
26
27
28

DLA PIPER US LLP

Case 3:05-cv-02151-L-BLM  Document 51  Filed 03/19/2007 Page 4 of 19

22.  Defendants lack sufficient information and belief to admit or deny the allegations
of paragraph 22 of the Complaint, and therefore deny the same.

23.  Defendants admit that Jennifer Sheehan Anderson received a voice mail message
from Plaintiff on or about May 25, 2005. Except as so expressly admitted, Defendants deny
generally and specifically each and every allegation contained in paragraph 23 of the Complaint.

24. Defendants admit that Ms. Blair Gerdes telephoned Plaintiff on or about May 26,
2005. Except as so expressly admitted, Defendants deny generally and specifically each and
every allegation contained in paragraph 24 of the Complaint.

25.  Defendants admit that a letter dated May 27, 2005 and purportedly written by
Plaintiff is attached to the Complaint as Exhibit 14. Except as so expressly admitted, Defendants
deny generally and specifically each and every allegation contained in paragraph 25 of the
Complaint.

26.  Defendants admit that Linda A. Heban sent the letter attached as Exhibit 15 to
Plaintiff on or about June 28, 2005. Except as so expressly admitted, Defendants deny generally
and specifically each and every allegation contained in paragraph 26 of the Complaint.

27. Defendants admit that a letter dated July 28, 2005 and purportedly written by
Plaintiff is attached to the Complaint as Exhibit 16. Except as so expressly admitted, Defendants
deny generally and specifically each and every allegation contained in paragraph 27 of the
Complaint.

28.  Defendants admit that Linda A. Heban sent the letter attached as Exhibit 17 to
Plaintiff on or about August 5, 2005. Except as so expressly admitted, Defendants deny generally
and specifically each and every allegation contained in paragraph 28 of the Complaint.

29.  Defendants lack sufficient information and belief to admit or deny the allegations
of paragraph 29 of the Complaint, and therefore deny the same.

30.  Defendants lack sufficient information and belief to admit or deny the allegations
of paragraph 30 of the Complaint, and therefore deny the same.

31. Defendants lack sufficient information and belief to admit or deny the allezations

of paragraph 31 of the Complaint, and therefore deny the same.
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32.  Defendants lack sufficient information and belief to admit or deny the allegations
of paragraph 32 of the Complaint, and therefore deny the same.

33.  Defendants lack sufficient information and belief to admit or deny the allegations
of paragraph 33 of the Complaint, and therefore deny the same.

34.  Defendants deny generally and specifically each and every allegation contained in
paragraph 34 of the Complaint.

35.  Responding to paragraph 35 of the Complaint, Defendants incorporate their
responses to paragraphs 1-33 above.

36.  Defendants deny generally and specifically each and every allegation contained in
paragraph 36 of the Complaint.

37.  Defendants deny generally and specifically each and every allegation contained in
paragraph 37 of the Complaint.

38.  Defendants admit that the wording “Ride Hard” has been used by Defendants.
Defendants admit that Plaintiff has attached to the Complaint documents which purport to be
copies of federal registrations for the term RIDE HARD. Except as so expressly admitted,
Defendants lack sufficient information and belief to admit or deny the allegations of paragraph 38
of the Complaint, and therefore deny the same.

39.  Defendants deny generally and specifically each and every allegation contained in
paragraph 39 of the Complaint.

40.  Defendants deny generally and specifically each and every allegation contained in
paragraph 40 of the Complaint.

41. Paragraph 41 is incomprehensible. To the extent that any facts are alleged in this
paragraph, Defendants deny generally and specifically each and every allegation contained in
paragraph 41 of the Complaint.

42.  Defendants deny generally and specifically each and every allegation contained in

paragraph 42 of the Complaint.

43, Recpondiag to paiagragh 43 of the Complaint, Deizndars incorporate iy

responses to paragraphs 1-41.
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44.  Defendants deny generally and specifically each and every allegation contained in
paragraph 44 of the Complaint.

45.  Defendants deny generally and specifically each and every allegation contained in
paragraph 45 of the Complaint.

46.  Defendants deny generally and specifically each and every allegation contained in
paragraph 46 of the Complaint.

47.  Defendants deny generally and specifically each and every allegation contained in
paragraph 47 of the Complaint.

48.  Defendants deny generally and specifically each and every allegation contained in
paragraph 48 of the Complaint.

49. Paragraph 49 is incomprehensible. To the extent that any facts are alleged in this
paragraph, Defendants deny generally and specifically each and every allegation contained in
paragraph 49 of the Complaint.

50.  Defendants deny generally and specifically each and every allegation contained in
paragraph 50 of the Complaint.

51. Responding to paragraph 51 of the Complaint, Defendants incorporate their
responses to paragraphs 1-49.

52.  Defendants deny generally and specifically each and every allegation contained in
paragraph 52 of the Complaint.

53.  Defendants deny generally and specifically each and every allegation contained in
paragraph 53 of the Complaint.

54.  Defendants deny generally and specifically each and every allegation contained in
paragraph 54 of the Complaint.

55.  Defendants deny generally and specifically each and every allegation contained in
paragraph 55 of the Complaint.

56.  Defendants deny generally and specifically each and every allegation contained in
pasngart 36 of the Complaiiit.

"
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57.  Paragraph 57 is incomprehensible. To the extent that any facts are alleged in this
paragraph, Defendants deny generally and specifically each and every allegation contained in
paragraph 57 of the Complaint.

58.  Defendants deny generally and specifically each and every allegation contained in
peragiapi 58 of the Coimnplaint.

59.  Responding to paragraph 59 of the Complaint, Defendants incorporate their
responses to paragraphs 1-57.

60.  Defendants deny generally and specifically each and every allegation contained in
paragraph 60 of the Complaint.

61.  Defendants deny generally and specifically each and every allegation contained in
paragraph 61 of the Complaint.

62.  Defendants deny generally and specifically each and every allegation contained in
paragraph 62 of the Complaint.

63.  Defendants deny generally and specifically each and every allegation contained in
paragraph 63 of the Complaint.

64.  Defendants deny generally and specifically each and every allegation contained in
paragraph 64 of the Complaint.

65.  Defendants deny generally and specifically each and every allegation contained in
paragraph 65 of the Complaint.

66.  Paragraph 66 is incomprehensible. To the extent that any facts are alleged in this
paragraph, Defendants deny generally and specifically each and every allegation contained in
paragraph 66 of the Complaint.

67.  Defendants deny generally and specifically each and every allegation contained in
paragraph 67 of the Complaint.

68. Responding to paragraph 68 of the Complaint, Defendants incorporate their

responses to paragraphs 1-66.

P
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of paragraph 69 of the Complaint, and therefore deny the same.
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70. Defendants admit that the terms “Ride Hard” has appeared on t-shirts, jackets,
hats, pins and other items, as well as in advertising. Responding further, Defendants deny that
any consent or authorization of Plaintiff or his Licensee(s) is needed for Defendants to make such
use. Except as so expressly admitted, Defendants deny generally and specifically each and every
allegation contained in paragraph 70 of the Complaint.

71. Defendants deny generally and specifically each and every allegation contained in
paragraph 71 of the Complaint.

72.  Defendants deny generally and specifically each and every allegation contained in
paragraph 72 of the Complaint.

73.  Defendants deny generally and specifically each and every allegation contained in
paragraph 73 of the Complaint.

74.  Paragraph 74 is incomprehensible. To the extent that any facts are alleged in this
paragraph, Defendants deny generally and specifically each and every allegation contained in
paragraph 74 of the Complaint.

75. Defendants deny generally and specifically each and every allegation contained in
paragraph 75 of the Complaint.

76.  Responding to paragraph 76 of the Complaint, Defendants incorporate their
responses to paragraphs 1-74.

77.  Defendants lack sufficient information and belief to admit or deny the allegations
of paragraph 77 of the Complaint, and therefore deny the same.

78.  Defendants lack sufficient information and belief to admit or deny the allegations
of paragraph 78 of the Complaint, and therefore deny the same.

79.  Defendants lack sufficient information and belief to admit or deny the allegations
of paragraph 79 of the Complaint, and therefore deny the same.

80. Defendants deny generally and specifically each and every allegation contained in
paragraph 80 of the Complaint.

sl.  Dufendams dony penenilly wnd gpac Boally sach and cvovy allegadon contained in

paragraph 81 of the Complaint.
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82.  Defendants deny generally and specifically each and every allegation contained in
paragraph 82 of the Complaint.

83.  Defendants deny generally and specifically each and every allegation contained in
paragraph 83 of the Complaint.

84.  Paragraph 84 is incomprehensible. To the extent that any facts are alleged in this
paragraph, Defendants deny generally and specifically each and every allegation contained in
paragraph 84 of the Complaint.

85. Defendants deny generally and specifically each and every allegation contained in
paragraph 85 of the Complaint.

86.  Defendants deny generally and specifically each and every allegation contained in
paragraph 86 of the Complaint.

87.  Responding to paragraph 87 of the Complaint, Defendants incorporate their
responses to paragraphs 1-85.

88.  Defendants deny generally and specifically each and every allegation contained in
paragraph 88 of the Complaint.

89.  Defendants deny generally and specifically each and every allegation contained in
paragraph 89 of the Complaint.

90. Defendants deny generally and specifically each and every allegation contained in
paragraph 90 of the Complaint.

91.  Defendants deny generally and specifically each and every allegation contained in
paragraph 91 of the Complaint.

92. Defendants deny generally and specifically each and every allegation contained in
paragraph 92 of the Complaint. |

93. Defendants deny generally and specifically each and every allegation contained in
paragraph 93 of the Complaint.

94.  Defendants deny generally and specifically each and every allegation contained in
paragrzph ¢4 of the Counplaint.

1111
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95.  Defendants deny generally and specifically each and every allegation contained in
paragraph 95 of the Complaint.

96.  Defendants deny generally and specifically each and every allegation contained in
paragraph 96 of the Complaint.

97.  Defendants deny generally and specifically each and every allegation contained in
paragraph 97 of the Complaint.

98.  Paragraph 98 is incomprehensible. To the extent that any facts are alleged in this
paragraph, Defendants deny generally and specifically each and every allegation contained in
paragraph 98 of the Complaint.

AFEIRMATIVE DETENSES

Defendants allege the following separate affirmative defenses:

PiRsT AFFIRMATIVE DEFENSE

99.  Plaintiff is not entitled to maintain this suit or to assert infringement by Defendants
because Defendants’ use of the term “Ride Hard” is other than as a mark or constitutes fair use.

SECUND APFIRMATIVE BDEFENSE

100. Plaintiff is not entitled to maintain this suit or to assert infringement by Defendants
by reason of estoppel by laches. Defendants have relied to their detriment upon Plaintiff’s
acquiescence and delay.

THIRD AFFIRMATIVE DEFENSE

101.  Plaintiff is not entitled to maintain this suit or to assert infringement by Defendants
by reason of estoppel by acquiescence. Defendants have relied to their detriment upon Plaintiff’s
acquiescence and delay. ‘

FTOURTH AFFIRMATIVE DEFENSE

102.

103.

-10- CASE NO. 05 CV 2151 L (BLM)
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FRETH AFFIMMATIVE DEFENSE

104. Plaintiff’s Complaint is barred by Plaintiff’s abandonment of his purported marks.
PRAYER FOR RELIEF
WHEREFORE, Defendants, H-D Michigan, Inc. and Harley-Davidson Motor Company,
Inc. pray for the following relief:

A. That the Complaint be dismissed with prejudice;

B. That judgment be entered in favor of H-D Michigan, Inc. and Harley-
Davidson Motor Company, Inc. on all claims;

C. That this Court award H-D Michigan, Inc. and Harley-Davidson Motor
Company, Inc. their costs and attorneys fees; and

D. For such other relief as the Court deems just and proper.

COUNTERCLAIM
Counter-Claimants H-D Michigan, Inc. and Harley-Davidson Motor Company, Inc.
(“Counter-Claimants”), for their counterclaim against Counter-Defendant Craig R. Bell d/b/a

Destinee’- Eploriums (“Bell”), state as follows:

PARTIES
1. Counter-Claimant H-D Michigan, Inc. is a Michigan corporation with a place of
business in Ann Arbor, Michigan.
2. Counter-Claimant Harley-Davidson Motor Company, Inc. is a Wisconsin

corporation with a place of business in Milwaukee, Wisconsin.
3. Counter-Defendant Bell claims to be an individual who resides in and who is

doing business as Destinee’ — Eploriums and has a principal place of business in El Cajon,

California.
JURISDICTION
4. The Court has subject-matter jurisdiction over this counterclaim under the
provesioas ol 15 UGl Secuon 1121,
11
-11- CASE NO. 05 CV 2151 L (BLM)
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BACKGROUND

6. In 1994, years after Counter-Claimants had been using phrases such as Ride Hard
in advertising and as decoration on merchandise, Bell began placing Ride Hard on apparel and
other items.

7. In 1994, 1995 and 1996, Bell obtained trademark Registration Nos. 1,961,494;
1,981,120; 2,157,296; and 2,204,344 for Ride Hard.

8. . Bell’s use of Ride Hard, however, was short-lived, and by 2001, Bell had ceased
all use of Ride Hard.

9. Bell made no use of Ride Hard from 2001 through 2005.

10. Bell should not have been allowed to maintain Registration Nos. 1,961,494;
1,981,120; 2,157,296, and 2,204,344 due to Bell’s abandonment of Ride Hard [or lack of use of
Ride Hard].

11. Nevertheless, in 2005, Bell filed suit in this Court claiming, among other things,
that Counter-Claimants have infringed Bell’s alleged registered marks. Among other things, Bell
seeks to enjoin Counter-Claimants from using the wording Ride Hard and to recover damages
from Counter-Claimants.

12. Counter-Claimants have denied that they have infringed Bell’s alleged trademark.

13. Specifically, Counter-Claimants have alleged as follows: Bell cannot meet his
burden of showing that he has any legitimate rights in “Ride Hard”; even if Bell could show that
he has legitimate rights, Counter-Claimants have not infringed any such rights because they do
not use the phrase “ride hard” as a trademark; even if the Court found, contrary to Counter-
Claimants’ assertions, that Counter-Claimants do use ‘ride hard’ as a trademark, Counter-
Claimants still cannot be held liable because their use predates Bell’s, and Bell, therefore, is not
ciinlicd 0 asseit iutiiigaicnl oy Cowiler-Clatinais.

1
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14.

COUNTI

ABANDONMENT BasiD OM Liyss OF SIGNIFICANCE

15. Bell has asserted that on March 12, 1996, Bell obtained United States Trademark
Registration No. 1,961,494 for the mark “Ride Hard” (stylized letters) for wearing apparel.

16. Bell has asserted that on June 18, 1996, Bell obtained United States Trademark
Registration No. 1,981,120 for the mark “Ride Hard TRANSCENDING THE COMPETITIVE
MIND SET!,” (stylized letters) for printed matter.

17. Bell has asserted that on May 12, 1998, Bell obtained United States Trademark
Registration No. 2,157,296 for the mark “Ride Hard” (stylized letters) for all-purpose sport bags,
sport bottles and coffee mugs and cups.

18. Bell has asserted that on November 17, 1998, Bell obtained United States
Trademark Registration No. 2,204,344 for the mark “Ride Hard” for knee and elbow pads and
skateboards.

19.  Upon information and belief, other individuals and entities have used and continue
to use, without a license from or the consent of Bell, the term “Ride Hard” in connection with
their goods, which are similar to those goods on which Bell claims to use and has registered his
alleged Ride Hard mark.

20.  Upon information and belief, Bell has failed to police these individuals and entities
for so long that Bell’s alleged mark has lost any strength, distinctiveness, and indication of origin

it may have ever had.

21.  Bell therefore abandoned any proprietary interest he may have ever had in the term
“Ride Hard.”
111
111/
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22. By reason of the above, and pursuant to 15 U.S.C. § 1064(3), Counter-Claimants
are being damaged by Registration Nos. 1,961,494; 1,981,120; 2,157,296; and 2,204,344, and
such registrations should be cancelled by this Court under authority of 15 U.S.C. § 11109.

COUNT II

ABANDONMENT THROUGH NON-LSE

23.  Counter-Claimants reallege and incorporate by reference paragraphs 1 through 22.

24, Upon information and belief, Bell has not used and does not use in commerce the
wording Ride Hard in connection with all of the goods covered by his alleged trademark
registrations and has, therefore, abandoned any pfoprietary interest he may have ever had in the
term “Ride Hard” in connection with those goods.

25. Specifically, Bell had ceased all use of Ride Hard by 2001, and made no sales of
any products bearing the Ride Hard phrase between 2001 and 2005.

26.  Bell’s non-use for three consecutive years is prima facie evidence of abandonment.

27. Upon information and belief, when Bell abandoned all use of Ride Hard for such a
long period of time, he did not have an intent to resume bona fide use of Ride Hard as a mark in
the ordinary course of trade.

28. It was only after Bell had decided to initiate this litigation against Counter-
Claimants in 2005 that Bell decided to make a token use of Ride Hard (by selling 2 t-shirts and 1
key chain) in order to purport to have trademark rights upon which to base this litigation.

29. Token use is not sufficient to constitute bona fide use of the mark in the ordinary

course of trade nor is it sufficient to rebut the prima facie evidence of Bell’s abandonment of

Ride Hard.
30.

1

11/
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COUNT 111

FEDERAL UNFALR COMPETITION

31. Upon information and belief, Bell has adopted a number of logos, which appear in
combination with Bell’s alleged Ride Hard mark on apparel, sports equipment and accessories
sold in commerce. After this lawsuit had been filed, Bell made Counter-Claimants aware of
these new logos and, while Counter-Claimants do not have evidence that they are being used,
Bell has demonstrated an intent to use these logos in commerce, which use would harm Counter-
Claimants.

32. The logos adopted by Bell to appear in combination with his alleged Ride Hard
mark are similar to logos already associated with Counter-Claimants’ business and are likely to
cause confusion, or to cause mistake, or to deceive as to the affiliation, connection, or association
of Bell with Counter-Claimants, or as to the origin, sponsorship, or approval of Bell’s products
or commercial activities.

33. Below are displayed (on the left) those logos long associated with Counter-
Claimants’ business and (on the right) those logos now adopted by Bell to appear in connection

with his alleged Ride Hard mark:

"
"
111
111/
1114
11

-15- CASE NO. 05 CV 2151 L (BLM)
SD\1700230.3




DLA PiPER US LLP

ase 3:05-cv-02151-L-BLM  Document 51  Filed 03/19/2007 Page 16 of 19

N RS mj\ﬂmﬂsl

e —

34, By virtue of continuous and substantial use of Counter-Claimants’ logo marks
displayed in paragraph 33 above (on the left), and further, by virtue of extensive promotion of
the goods offered under Counter-Claimants’ logo marks, the marks have become strong and
distinctive identifiers of Counter-Claimants’ goods.

35. With prior knowledge of Counter-Claimants’ logo marks, Bell has purposely
adopted logos which have features and colors similar to Counter-Claimants’ logo marks to cause
confusion, or to cause mistake, or to deceive as to the affiliation, connection, or association of
Bell with Counter-Claimants, or as to the origin, sponsorship, or approval of Bell’s products or
commercial activities.

36. By virtue of the above-alleged conduct, Bell has engaged in unfair competition
under 15 U.S.C. § 1125(a) and Counter-Claimiants have sufiered and will condnue to sufier

irreparable injury and economic harm.
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37. Bell’s conduct complained of herein is knowing, willful, and deliberate entitling
Counter-Claimants to an accounting of Bell’s profits, enhanced damages, and attorneys’ fees and
costs incurred in prosecuting this action under 15 U.S.C. § 1117.

PRAYER FOR RELIEF

WHEREFORE, Counter-Claimants H-D Michigan, Inc. and Harley-Davidson Motor
Company, Inc. request that the Court enter judgment and grant relief in their favor against Bell as
follows:

A. For cancellation of United States Trademark Registration Nos. 1,961,494;
1,981,120, 2,157,296; and 2,204,344 pursuant to Section 37 of the Lanham Act, 15 U.S.C. §1119;

B. For judgment that Bell has engaged in unfair competition in violation of Section
43(a) of the Lanham Act, 15 U.S.C. § 1125(a);

C. For a permanent injunction enjoining use or licensing of any logo or mark which is
confusingly similar Counter-Claimant’s logo marks by Bell and any person acting in concert with
Bell, including but limited to related individuals and entities, pursuant to 15 U.S.C. § 1116;

D. For all actual damages sustained by Counter-claimants as a result of Bell’s acts of
unfair competition, together with prejudgment interest, according to proof, pursuant to 15 U.S.C.
§1117;

E. For an accounting of profits from Bell for his acts of unfair competition, pursuant
to 15 U.S.C. § 1117,

F. For enhanced damages, pursuant to 15 U.S.C. § 1117;

111
"
111/
1"
"
1
11/
1
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1 G. For an award to Counter-Claimants of their costs, including attorney’s fees, and
2 | such other relief as the Court deems just and proper.
3
MORRISON & FOERSTER
4 | Dated: March 19, 2007
5 DLA PIPER US LLP
By s/K.Danica Ray
6 JANE BARRETT
K. DANICA RAY
7 Attorneys for Defendants and Counter-
Claimants
8 HARLEY-DAVIDSON MOTOR COMPANY,
9 INC. and H-D MICHIGAN, INC.
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PROOF OF SERVICE

I am a resident of the State of California, over the age of eighteen years, and not a party to
the within action. My business address is DLA Piper Rudnick Gray Cary US LLP, 401 B Street,
Suite 1700, San Diego, California 92101-4297. On March 19, 2007, I served the within

documents:

THIRD AMENDED ANSWER AND COUNTERCLAIM OF DEFENDANT H-D
MICHIGAN, INC. AND DEFENDANT HARLEY-DAVIDSON MOTOR COMPANY,
INC.
The document(s) listed above was served by electronic service through the Court’s
IZI Electronic Case Filing system, to tms@ridehard.com and jbarrett@mofo.com on
this date.

by transmitting via facsimile the document(s) listed above to the fax number(s) set
D forth below on this date before 5:00 p.m.

by placing the document(s) listed above in a sealed envelope with postage thereon

D fully prepaid, in the United States mail at San Diego, California addressed as set
forth below. I am readily familiar with the firm's practice of collection and
processing correspondence for mailing. Under that practice it would be deposited
with the U.S. Postal Service on that same day with postage thereon fully prepaid in
the ordinary course of business. I am aware that on motion of the party served,
service is presumed invalid if postal cancellation date or postage meter date is
more than one day after date of deposit for mailing in affidavit.

YA EMALL

I declare that I am employed in the office of a member of the Bar of or permitted to
practice before this Court at whose direction the service was made.

Executed on March 19, 2007, at San Diego, California.

s/Debra Stitcher

Debra Stitcher

SD\1669075.1 05 CV 2151 L-POR
17496-90
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Craig R. Bell

Destinee’ - Eploriums
973 Jamacha Road
Unit A

El1l Cajon, CA 92019

Appearing in “Pro Se”
Tel: 619.270.9649
Fax: 619.270.2101
tms@ridehard.com

UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF CALIFORNIA

CRAIG R. BELL,
DESTINEE'

individual d/b/a
- EPLORIUMS,

Plaintiff,
Vs.

HARLEY-DAVIDSON MOTOR COMPANY,
INC. a Wisconsin Corporation,
H-D MICHIGAN, INC., a Michigan
Corporation, and against does 1
through 5,

Defendants,

HARLEY-DAVIDSON MOTOR COMPANY,

INC. a Wisconsin Corporation,
H-D MICHIGAN, INC., a Michigan
Corporation,

Counter-Claimants,

Vs.

CRAIG R. BELL, individual, d/b/a

DESTINEE’ - EPLORIUMS,

Counter-Defendant,
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Case No. 05-Cv-2151 L (BLM)

PLAINTIFF CRAIG R. BELL,
d/b/a DESTINEE’'- EPLORIUMS
RESPONSE TO THE THIRD AMENDED
ANSWER AND COUNTERCLAIMS OF
DEFENDANTS.

HONORABLE JAMES M. LORENZ

CASE NO. 05-Cv-2151 L (BLM)
Response to Counter-Claimants Third
Amended Answer and Counterclaims
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Counter-Defendant, Craig R. Bell, d/b/a Destinee’-Eploriums
{(hereinafter “Plaintiff”) responds to the Third Amended Answer]
and Counterclaims, in addition to the affirmative defenses of
HARLEY-DAVIDSON MOTOR COMPANY, INC. and H-D MICHIGAN, INC.,
Counter—-Claimants (hereinafter “Defendants”) as follows:

The counterclaims, as well as the affirmative defenses of
Defendants fail because they cannot carry the required burden of
proof by clear and convincing or even the lesser standard of a
preponderance of the evidence. Plaintiff will respond to each
of these counterclaims and affirmative defenses to the Third
Amended Answer and Counterclaims of Defendants, definitively!

ANSWER TO AMENDED COUNTERCLAIMS
1. Plaintiff admits that H-D Michigan, INC. is a Michigan

Corporation with a place of business in Ann Arbor, Michigan.

2. Plaintiff admits that Harley-Davidson Motor Company,
Inc. 1s a Wisconsin Corporation with a place of business in
Milwaukee, Wisconsin.

3. Plaintiff admits to the claims of being an individual
who resides 1in and has a principle place of business in EL
Cajon, California doing business as DESTINEE’ - EPLORIUMS.

4. Plaintiff admits the Defendants counterclaims purports
to state claims under which this court has both subject-matter
and venue jurisdiction.

5. Denied! Defendants own production of catalogs, which
were produced during discovery to evidenced such use, discussed
infra (HD 00514-00534, 00535-00545, 01110-01116, 01117-01125,
01163-01174, and 01604/05), clearly shows this averment to false

on and beyond its face.
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First & foremost, Defendants 1988 & 1998 print ad adoption
and use of the phrase ‘Ride Hard or Stay Home’' to promote the
sale and use of its motorcycles in magazines, and in promoting a
video game, 1s insufficient as a use capable of conferring anyj
‘priority-of-rights’ to 1ts use on apparel. Copies of the
relevant pages produced by Defendants, specifically HD Nos.
01168 and 01604/05 are attached hereto as Exhibit A.

Secondly, it wasn’t until 3-5 years after the 1988 print ad
use in the magazine, where Defendants made any use of the word
‘ride’ 1in conjunction with other wording in any manner similar
to that of ‘Ride Hard,’ which also included the term ‘Hard Ride’
(1993). Copies of the relevant pages to these catalogs produced
under discovery; bate Nos. HD 01110-01116 and 01117-01125, are
attached hereto as Exhibit B.

Finally, based on the box lcad of catalogs (dating from
1588-2006) produced under discovery by Defendants, the first use
of the term ‘Ride Hard’ 1in any commercial manner, didn’t take
place until 1996, when it was emblazoned on t-shirts and tani
tops, within the context of the phrase ‘Ride Hard or Stay Home’
and 1999, when they made first use of the term standing alone.
Copies of the relevant pages from these catalogs bate Nos. HD
00514-00534 & 00535-00545 are attached hereto as Exhibit C.

6. Plaintiff admits to adopting and placing ‘Ride Hard’
on apparel, however, use on such other items did not take place
until after 1995. Further, to the extent that Defendants have
made use of other phrases similar to ‘Ride Hard,’ Plaintiff denyj]
that Defendants had made any use of the term ‘Ride Hard’' eithen

standing alone or with other wording that predated Plaintiff’s.

-3- CASE NO. 05-Cv-2151 L (BLM)
Response to Counter-Claimants Third
Amended Answer and Counterclaims




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Except as so expressly admitted, Plaintiff deny generally and
specifically each and every allegation contained in paragraph 6
of the counterclaims.

7. Plaintiff denies having received registrations for the
RIDE HARD marks in 1994 and 1995. However, Plaintiff do admit
to having received registration certificates in 1996 for Nos.
1,961,494 & 1,981,120, and 1998 for Nos. 2,157,296 & 2,204,344.
Except as so expressly admitted, Plaintiff deny generally and
specifically each and every allegation contained in paragraph 7
of the counterclaims.

8. Plaintiff denies generally and specifically each and
every allegation contained in paragraph 8 of the counterclaims.

9. Plaintiff denies generally and specifically each and
every allegation contained in paragraph 9 of the counterclaims.

10. Plaintiff denies generally and specifically each and
every allegation contained in paragraph 10 of the counterclaims.

11. To the extent that this averment makes reference to
the above paragraph, as bringing suit in spite of it, Plaintiff
denies this allegation generally and specifically. Plaintiff]
admits that in 2005, he brought suit against Defendants in this
Court, c¢laiming that they have, among other things, infringed
and misappropriated his registered trademarks and intellectual
property rights in RIDE HARD. Except as so expressly admitted,
Plaintiff deny generally and specifically each and every
allegation contained in paragraph 11 of the counterclaims.

12. Admitted.

13. Plaintiff denies generally and specifically each and|
every allegation contained in paragraph 13 of the counterclaims.
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14. Paragraph 14 is incomprehensible. To the extent that
there are any facts alleged in this paragraph, Plaintiff denies
generally and specifically each and every allegation contained
in paragraph 14 of the counterclaims.

15. Admitted.

16. Admitted.

17. Admitted.

18. Admitted.

19. Plaintiff denies generally and specifically each and
every allegation contained in paragraph 19 of the counterclaims.
However, by way of further response to such assertions, to the
extent that Plaintiff has become aware of any unauthorized third
party usage of the “Ride Hard” term by anyone, he has been most
vigilant and vigorous in his attempts at locating such parties
in order to initiate cease & desist letters and if unsuccessful
in abating such usage; has brought suit against such parties.
Moreover, Plaintiff has produced to Defendants through discovery
requests, over thirty ‘cease & desist’ letters that have been
sent to other third parties regarding such usage; furthermore,
Plaintiff has brought suit against five other parties here in
this very court, who did not acknowledge his rights or adhere to

his ‘cease & desist’ demands.

20. Plaintiff denies generally and specifically each and
every allegation contained in paragraph 20. However, by way of
further response, indeed, Plaintiff has produced through

discovery, irrefutable written evidence of licenses for use of
the mark and term “Ride Hard” by others; that have come via

settlement of disputes regarding the unauthorized use thereof.
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21. Plaintiff denies generally and specifically each and
every allegation contained in paragraph 21.

22. Plaintiff denies generally and specifically each and
every allegation contained in paragraph 22.

23. Responding to paragraph 23 of the Counterclaims,
Plaintiff incorporate his responses to paragraphs 1-33.

24, Plaintiff denies generally and specifically each and|
every allegation contained in paragraph 24.

25. Plaintiff denies generally and specifically each and
every allegation contained in paragraph 25; however, by way of
further response, email correspondences with other third-parties
regarding Plaintiff’s solicitation and wishes for the licensing
of the ‘Ride Hard' property is attached hereto as Exhibit D.

26. Plaintiff denies generally and specifically each and
every allegation contained in paragraph 26.

27. Plaintiff denies generally and specifically each and
every allegation contained in paragraph 27.

28. Plaintiff denies generally and specifically each and
every allegation contained in paragraph 28.

29. Plaintiff denies generally and specifically each and
every allegation contained in paragraph 29.

30. Plaintiff denies generally and specifically each and
every allegation contained in paragraph 30.

31. Plaintiff admits that he’s authorized use of verbiage
and composite designs in combination with his RIDE HARD marks.
Except as so expressly admitted, Plaintiff denies generally and
specifically each and every allegation contained in paragraph 31
of the Third Amended Answer and Counterclaims.

-6- CASE NO. 05-CV-2151 L (BLM)

Response to Counter-Claimants Third
Amended Answer and Counterclaims




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

32. Plaintiff admits to having at times, authorizing and|
facilitating the usage of generic graphics and designs 1in
combination with his RIDE HARD marks or property, he denies that
they were similar 1in any manner to any proprietary graphics,
logos or trademarks associated with Defendants; and except as so
expressly admitted, specifically and categorically denies each
and every allegation contained 1in paragraph 32 of the Third
Amended Answer and Counterclaims.

33. Plaintiff lack sufficient information and belief to
admit or deny the allegations in the first part of paragraph 33
of the Third Amended Answer and Counterclaims, and therefore
denies the same. However, by way of further response to the
remaining allegations, Plaintiff denies any of the designs used
by him were adopted or used as logos with his RIDE HARD marks.

34. Plaintiff lack sufficient information and belief to
admit or deny the allegations in paragraph 34 of the Third
Amended Answer and Counterclaims, and therefore denies the same.
However, by way of further response, Defendants purported logos
are nothing more than mere ornamental and decorative designs
that are used to add to the overall aesthetical look and appeal;
of their one & only well know “Bar & Shield” logo and famous
Harley-Davidson word mark. Copies of similar 1like wusage byj
other third parties of these purported logos of Defendants are
attached hereto as Exhibit E.

35. Plaintiff denies specifically and categorically each
and every allegation contained in paragraph 35.

36. Plaintiff denies specifically and categorically each
and every allegation contained in paragraph 36.
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37. Plaintiff denies specifically and categorically each

and every allegation contained in paragraph 37.

AFFIRMATIVE DEFENSES

Plaintiff alleges the following separate affirmative
defenses to Counts I, II & III of the Defendants Third Amended

Answer and Counterclaims:

FIRST AFFIRMATIVE DEFENSE

38. Defendants Third Amended Answer and Counterclaims for
Count I, purportedly brought under the ILanham Act, fails to
state a claim upon which relief can be granted.

39. Defendants have provided no proper evidence sufficient
enough to support or show the asserted proprietary use of the
“Ride Hard” term that predates Plaintiff’s constructive notice
and use date.

40. Further, to the extent that Defendants could produce a
proprietary use of the “Ride Hard” term in the ornamenting and
decorating of their merchandise, they have long since acquiesced
of any rights that they may have once had in and to the term.

SECOND AFFIRMATIVE DEFENSE

41. Counts I, II & III of the Defendants Counterclaims are

barred by waiver, as they have never asserted any rights, in and|
to the “Ride Hard” term or against Plaintiff for any similar use

of the purported logos designs or marks of Defendants.

THIRD AFFIRMATIVE DEFENSE

42. Count III of Defendants Counterclaims fails under the
defense of “genericness.” The existence and extent of trademark
protection for a particular term, logo or image depends on its
inherent distinctiveness and the usage of such purported logo.
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43. Further, the determination and discussion of whether a
term or image is generic is a question of fact. J.T. McCarthy,
McCarthy on Trademarks and Unfair Competition, § 12.02[7][b] (3d
ed. 1992).

44, That having been said, 1if a logo trademark or design
has been registered, there is a presumption that the term or
image is not generic and it 1is the defendant that must overcome
the presumption. Id. However, if a trademark is not federally
registered, once the defendant raises genericness as a defense,
plaintiff is the one that must prove lack of genericness. Id.

45. Therefore, irrespective of a registration or of the
asserted association of the purported “Wings”, “Oval” and “block
#1” logos with the Defendants, because of the fact that they
have been used by so many other third parties, in so many other
similar ways, they could never give ©rise to the 1level of
distinctiveness necessary (alone) to garner any rights thereof.
Accordingly, as asserted by Plaintiff, Defendants counterclaimn
must fail, as there can be no likelihood of confusion with the

use of generic or merely descriptive logos or designs.

FOURTH AFFIRMATIVE DEFENSE

46. Defendants aren’t entitled to assert this counterclaim
or to assert any proprietary rights to the term “Ride Hard”, by
reason of estoppel by acquiescence, as Plaintiff has clearly
relied to his detriment upon Defendants acguiescence and delay.

47. Further, to any extent that Defendants could offer any
significant proof to substantiate their asserted claims to a use
of the "“Ride Hard” term that predates Plaintiff’s, they would

have clearly acquiesced of any rights that they may have once
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had to Plaintiff, as Defendants have long been aware off
Plaintiff’s use of the “Ride Hard” term since as early ag
January of 1987, And have, by remaining silent to such use,
given Plaintiff an implied consent to use of the term as a mark.
48. Accordingly, Defendants counterclaims must fail as
they are clearly guilty of what is better known as “sleeping on

your rights”, by not abating Plaintiff’s use thereof.

FIFTH AFFIRMATIVE DEFENSE

49. Defendants aren’t entitled to assert this counterclaim
or to assert any proprietary rights to the term “Ride Hard”, by
reason of estoppel by laches, as Plaintiff has clearly relied to
his detriment upon Defendants acquiescence and delay.

50. Further, to the extent that the Court could conclude
that Defendants use of the “Ride Hard” term predates that of
Plaintiff’s, they have <clearly “slept on their rights,” as
Plaintiff has been using the “Ride Hard” term unabated and
unchallenged by Defendants since at least as early as April of
1994. Defendants are not entitled to assert any ‘priority of
rights’ or infringement of such rights by Plaintiff, due to

their clear delay in raising such a claim.

SIXTH AFFIRMATIVE DEFENSE

51. Counts I, II & III of the Defendants counterclaims are
barred by their abandonment of any proprietary rights that may
have attached to any advertising use of the “Ride Hard”’” term or
of any of the purported logos or marks that predates Plaintiff’s
use therewith. Accordingly, Defendants failure to police other
third party usage of the “Ride Hard” term or their purported
logos is an abandonment of any asserted rights thereof.
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SEVENTH AFFIRMATIVE DEFENSE

52. Defendants Counterclaims are barred under the theory
of unclean hands. To prevail in equity, the law requires that
those seeking its protection shall have acted fairly and without
fraud or deceit as to the controversy in issue.

53. Here, by way of further response, Defendants were well
aware of Plaintiff’s registrations and use of the “Ride Hard”
intellectual property and further, when informed of such rights
by the Plaintiff through correspondence; have acted in bad faith
when they failed to discontinue infringing and misappropriating
use of the “Ride Hard” term 1in spite of Plaintiff’s vehement
objections.

54. Defendants unfair and bad faith usage of the term
“Ride Hard,” constitutes unclean hands and as such, a court of
equity should bar relief for Defendants.

PRAYER FOR RELIEF

WHEREFORE, Counter-Defendant, Craig R. Bell, an individual

d\b\a DESTINEE’ - EPLORIUMS, pray for the following relief:

A. That the Court affirm the dismissal of Defendants
claims of prior use and abandonment by non-use as
outlined in the March 6, 2007, Order, with prejudice;

B. That judgment be enter in favor of Plaintiff on
Defendants Unfair Competition claim; and

C. That this Court award Plaintiff for such other relief
as the Court deems just and proper.

Dated: March 26, 2007

By s/Craig R. Bell
Craig R. BRell,
Unrepresented Plaintiff
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Craig R. Bell

Destinee’ - Eploriums
973 Jamacha Road, Unit A
El1l Cajon, CA 92019

Appearing in “Pro Se”

Tel: 619.270.9649
Fax: 619.270.2101
tms@ridehard.com

UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF CALIFORNIA

Case No. 05-Cv-2151 L (BLM)
CRAIG R. BELL, individual d/b/a
DESTINEE’ - EPLORIUMS, PROOF OF SERVICE

Plaintiff,

vs.
HARLEY-DAVIDSON MOTOR COMPANY,
INC. a Wisconsin Corporation,
H-D MICHIGAN, INC., a Michigan
Corporation, and against does 1
through 5,

HONORABLE JAMES M. LORENZ

Courtroom 14

Defendants,

HARLEY-DAVIDSON MOTOR COMPANY,
INC. a Wisconsin Corporation,
H-D MICHIGAN, INC., a Michigan

Corporation,
Counter-Claimants,
vSs.
CRAIG R. BELL, individual, d/b/a
DESTINEE’ - EPLORIUMS,

Counter-Defendant,
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PROOF OF SERVICE

CRAIG R. BELL d/b/a DESTINEE’ — EPLORIUMS REPLY TO THE THIRD
AMENDED ANSWER AND COUNTERCLAIMS OF COUNTER-DEFENDANTS
H-D MICHIGAN, INC. AND HARLEY-DAVIDSON MOTOR COMPANY, INC.

The document(s) listed above was served by electronic service through the Court’s Electronig
Case Filing system (ECF), to jbarrettimofo.com and danica.ray(@dlapiper.com on this date.

Mailing Information for a Case 3:05-cv-02151-L-BLM

Electronic Mail Notice List

The following are those who are currently on the list to receive e-mail notices for this
case.

e (Craig R Bell
tms@ridehard.com, gploriumsiefordastreets.com

« K. Danica Ray, Esq.

DLA PIPER RUDNICK GRAY CARY, US LLP
401 B Street, Suite 1700

San Diego, CA 92101-4297
danica.ray(@dlapiper.com

e Jane H Barrett, Esq.
Morrison and Foerster
555 West Fifth Street
Suite 3500
Los Angeles, CA 90013-1024

Executed on March 26, 2007, at El Cajon, California.

/s/ Craig R. Bell
Craig R. Bell
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