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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re Registration of:

Registrant:

Reg. No.:

Mark:

Registration Date:
Current Filing Basis:

Janet L. Snider, a Michigan Corporation
2,704,634

AUTO-FEED PLUS

April §, 2003

1A

/
BANDIT INDUSTRIES, INC.,
a Michigan Corporation,
Petitioner Cancellation No.: 92047274
V.
JANET L. SNIDER,
a Michigan Corporation,
Registrant
/

Daniel H. Bliss (P-40129)

Gerald E. McGlynn, III (P-41149)
Robert A. Bondra (P-61345)
BLISS McGLYNN, P.C.

2075 W. Big Beaver Rd., Ste. 600
Troy, Michigan 48084

Tel.: (248) 649-6090

Fax: (248) 649-6299

e-mail: dbliss®@ipdirection.com
Attorneys for Petitioner

Michael K. Grace

Jill M. Abasto

GRACE & GRACE LLP

444 S. Flower Street, Ste. 3875

Los Angeles, California 90071

Tel.: (213) 452-1220

Fax: (213) 452-1222

email: mgrace @ gracelaw.com
Attorneys for Electronic Solutions of
Harrison, LLC

/

PETITIONER’S MOTION FOR JUDGMENT ON THE PLEADINGS

In accordance with the Trademark Trial and Appeal Board Manual of Procedure

(TBMP), Petitioner sought stipulation to this motion, to which no agreement was

reached.



Pursuant to 504 of Trademark Trial and Appeal Board Manual of Examining
Procedure (TBMP) and Rule 12(c) of the Federal Rules of Civil Procedure (Fed R. Civ.
P.), Petitioner, Bandit Industries, Inc. (Bandit), by and through its attorneys, Bliss
McGlynn, P.C., move this honorable Board for judgment on the pleadings in this matter.

It is admitted that the Applicant was not the proper owner of the mark at the time
of filing the application for registration of the AUTO-FEED PLUS mark (the
Application). If the Applicant does not own the mark on the application filing date, the
application is void. 37 C.F.R. §2.71(d). Additionally, the AUTO-FEED PLUS trademark
registration certificate identifies Janet L. Snider Corporation (Snider Corp.) as the owner
of the registration, not Janet L. Snider, the individual (Ms. Snider). Yet, Ms. Snider, as
an individual, executed an assignment for the AUTO-FEED PLUS trademark registration
to Electronic Solutions of Harrison, LLC (ESH). Since Ms. Snider did not possess any
ownership rights to the AUTO-FEED PLUS trademark registration, as an individual, the
assignment to ESH is void. Therefore, ESH does not have standing to defend this
cancellation proceeding.

Petitioner’s motion for judgment on the pleadings is timely pursuant to TMBP §
504.01 and Fed. R. Civ. P. 12(c). Accordingly, for the reasons set forth above, as more
fully explained within Petitioner’s accompanying brief in support of this motion,
judgment on the pleadings in favor of cancelling the AUTO-FEED PLUS trademark
registration is warranted. Additionally, judgment on the pleadings declaring that ESH

does not have standing in this proceeding is also warranted.



Respectfully submitted,

Date: May 18, 2007 /Daniel H. Bliss/

Daniel H. Bliss (P-40129)

Gerald E. McGlynn, III (P-41149)
Robert A. Bondra (P-61345)
BLISS McGLYNN, P.C.

2075 W. Big Beaver, Suite 600
Troy, MI 48084

(248) 649-6090

Attorneys for Petitioner
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ISSUES PRESENTED

1. Whether the TTAB should order judgment on the pleadings in favor of
cancelling registration for the AUTO-FEED PLUS mark since it is admitted
that the Applicant was not the owner of the mark at the time of filing the
application?

Petitioner answers:  Yes.

2. Whether the TTAB should order judgment on the pleadings in favor of
cancelling registration for the AUTO-FEED PLUS mark since it is admitted
that the Applicant did not actually use the mark in commerce?

Petitioner answers:  Yes.

3. Whether the TTAB should order judgment on the pleadings to remove
Electronic Solutions of Harrison, LLC (ESH) as a named party from this
proceeding since ESH does not have standing as the assignment for the
AUTO-FEED PLUS trademark registration was not executed by or on behalf
of the Registrant identified on the Certificate of Registration for the AUTO-
FEED PLUS trademark?

Petitioner answers:  Yes.
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I. INTRODUCTION

United Stated Registration No. 2,704,634 for the AUTO-FEED PLUS mark
issued to Snider Corporation. Indeed, Snider Corporation was the Applicant for
registration of the AUTO-FEED PLUS mark. During examination of the AUTO-FEED
PLUS trademark application, Snider Corporation declared that it actually used the mark
in commerce. However, Snider Corporation did not own the AUTO-FEED PLUS mark
as of the filing date of the trademark application. The pleadings in this matter contain
express admissions supporting these facts. As a result, the application for the AUTO-
FEED PLUS mark was void and registration should be cancelled.

Additionally, the pleadings, admissions contained therein, as well as the facts of
which this Board may take judicial notice, demonstrate that Snider Corporation and Ms.
Snider are not the same. USPTO documents clearly indicate a distinction between these
two juristic persons. More specifically, the USPTO does not acknowledge that Ms.
Snider, as an individual, has any ownership rights to the AUTO-FEED PLUS trademark
registration. As a result, the assignment executed between Ms. Snider, as an individual,
and Electronic Solutions of Harrison, LLC for the AUTO-FEED PLUS trademark
registration is void. Accordingly, Electronic Solutions of Harrison, LLC does not have

standing in this proceeding.

II. STATEMENT OF FACTS

Petitioner’s motion for judgment on the pleadings (Motion) is predicated upon the
following facts, which are undisputed and admitted to in the Answer to Petition for

Cancellation (Answer). The following facts are also supported by documentary evidence



that is admitted to within the Answer as speaking for itself, namely the file history of the

AUTO-FEED PLUS trademark.

A. The Parties

Petitioner, Bandit Industries, Inc. (Bandit) is a corporation organized under the
laws of the State of Michigan with a principal place of business at 6750 Millbrook Road
in Remus, Michigan 49340. Bandit filed a Petition for Cancellation (Petition) that
requests cancellation of U.S. Registration No. 2,704,634 (the ‘634 Registration) for the
AUTO-FEED PLUS mark.

Janet L. Snider Corporation (Snider Corp.), is a corporation organized under the
laws of the State of Michigan. Snider Corp. applied for federal registration of the
AUTO-FEED PLUS mark. Snider Corp. was identified as the Applicant in the
application of the ‘634 Registration for the AUTO-FEED PLUS mark. Additionally, the
Certificate of Registration of the ‘634 Registration for the AUTO-FEED PLUS mark
identifies Snider Corp. as the Owner and Registrant.

Janet Snider (Ms. Snider) is an individual who corresponded with the United
States Patent and Trademark Office (USPTO) on behalf of Snider Corp. during
prosecution of the AUTO-FEED PLUS trademark application. The application for the
‘634 Registration for the AUTO-FEED PLUS mark identifies Ms. Snider as a “duly
authorized officer” of Snider Corp.

Electronic Solutions of Harrison, LLC (ESH) is a limited liability company
organized under the laws of the State of Michigan. ESH is the alleged assignee to the

‘634 Registration for the AUTO-FEED PLUS mark. More specifically, the USPTO



assignment record indicates an assignment of the ‘634 Registration for the AUTO-FEED
PLUS mark between Ms. Snider, an individual, as the assignor and ESH as the assignee

on March 3, 2007.

B. Application for Federal Registration of the AUTO-FEED PLUS Mark

Snider Corp. applied for federal trademark registration of the AUTO-FEED PLUS
mark on July 5, 2001 (the Application), which received U.S. Serial No. 78/072477.
Exhibit 1. The Application includes a declaration that was signed by Ms. Snider a “duly
authorized officer” of Snider Corp. The declaration states, in part, that, “he/she believes
the applicant to be the owner of the trademark/service mark sought to be registered...”.
Exhibit 1. Yet, the Answer contains the admission that, “the owner at the time of the
filing of the application of the trademark AUTO-FEED PLUS, Registration No.
2,704,634, was Janet L. Snider, an individual (“Ms. Snider”).” Answer, { 1 (emphasis
added).

On April 8, 2003, the ‘634 Registration issued for the AUTO-FEED PLUS mark.
Exhibit 2. The Certificate of Registration of the ‘634 Registration for the AUTO-FEED
PLUS mark identifies Snider Corporation as the owner/registrant. Yet, the Answer
contains the admission that, “the Registered Mark was registered on April 8, 2003 to Ms.
Snider as owner and that the Certificate of Registration speaks for itself.”” Answer, | 16

(emphasis added).



C. Use of the AUTO-FEED PLUS Mark

During examination of the Application, Snider Corp. declared that it actually
used the AUTO-FEED PLUS mark in commerce as of April 11, 2001. More specifically,
Snider Corp. submitted a specimen of the mark representing actual use in commerce by
ESH. Exhibit 1. However, the Answer includes the admission that, “Ms. Snider used,
licensed and subsequently assigned the Registered Mark to Registrant [ESH], of which

she is a co-founder.” Answer { 2 (emphasis added).

D. Assignment of the ‘634 Registration of the AUTO-FEED PLUS Mark

The USPTO recorded an assignment of the ‘634 Registration on March 5, 2007.
Exhibit 3. More specifically, the USPTO Trademark Assignment Details indicate that
Ms. Snider, as an individual, executed an assignment for the entire interest of the ‘634
Registration for the AUTO-FEED PLUS mark to Electronic Solutions of Harrison, LLC
on March 3, 2007. However, the Certificate of Registration of the ‘634 Registration for
the AUTO-FEED PLUS mark identifies Snider Corporation as the owner/registrant, not

Ms. Snider, the individual. Exhibit 2.

III. LAW
After the pleadings are closed, a party may move for judgment on the pleadings if
no material facts remain at issue and the parties’ dispute can be resolved on the pleadings.
Trademark Manual of Examining Procedure (TBMP) §504; Fed. R. Civ. P. 12(C); Von

Schorlemer v. Baron Herm. Schorlemer Weinkellerei GmbH, 5 USPQ2d 1376 (TTAB

1986). Motions for judgment on the pleadings are generally treated in the same manner



as Fed. R. Civ. P. 12(b)(6) motions to dismiss. Internet Inc. v. Corporation for National

Research Initiatives, 38 USPQ2d 1435, 1438 (TTAB 1996).

A motion for judgment on the pleadings is a test solely of the undisputed facts
appearing in all the pleadings, supplemented by any facts of which the Board will take

judicial notice. The Scotch Wisky Assoc. v. United States Distilled Products Co., 13

USPQ2d 1711, 1714 n.1 (TTAB 1989), recon denied, 17 USPQ2d 1240 (TTAB 1990),
dismissed, 18 USPQ2d 1391, rev’d on other grounds, 952 F.2d 1317, 21 USPQ2d 1145
(Fed Cir. 1991). The registration of the trademark is evidence in a cancellation
proceeding. TBMP §317. Additionally, the Board may consider documents attached as
exhibits to pleadings or referred to in the complaint, where such documents are central to

plaintiff’s claim and indisputably authentic. Fed. R. Civ. P. 10(c); Horsley v. Feldt, 304

F.3d 1125, 1134-35 (11™ Cir. 2002).

IV.  ARGUMENT

As explained in greater detail below, judgment in favor of cancelling the ‘634
Registration for the AUTO-FEED PLUS mark is warranted since no material facts
remain at issue based on the pleadings and those facts of which this Board can take

judicial notice.



A. The AUTO-FEED PLUS Application Is Void.

1. Snider Corporation Was Not The Proper Applicant.

Pursuant to the TMEP, the applicant of a federal trademark application may be
any person or entity capable of suing and being sued in a court of law. TMEP
§1201.02(a). Furthermore, an application to register a mark must be filed by the owner
of the mark. TMEP §803.01 (emphasis added). More specifically, an application for
federal registration of a mark must be filed by the party who owns the mark on the
application filing date. TMEP §1201.02(b) (emphasis added). If the applicant is not the
owner of the mark on the application filing date, the application is void. 37 C.F.R.

§2.71(d) (emphasis added); Huang v. Tzu Wei Chen Food Co. L.td., 849 F.2d 1458, 7

USPQ2d 1335 (Fed. Cir. 1988).

In the present case, the Application for the ‘634 Registration for the AUTO-FEED
PLUS mark indicates Snider Corporation as the Applicant. Exhibit 1. Moreover, the
Application includes a declaration, signed by Ms. Snider, as a duly authorized officer of
Snider Corp., that Snider Corp. is the owner of the AUTO-FEED PLUS mark. Exhibit 1.
Additionally, the Certificate of Registration for the ‘634 Registration indicates that Snider
Corp. is the owner/registrant of the AUTO-FEED PLUS mark. Exhibit 2. However, the
Answer includes the admission that Ms. Snider, the individual, was the owner of the
AUTO-FEED PLUS mark at the time of filing, not Snider Corporation. Answer { 1
(emphasis added). The admission in the Answer is further supported by the assignment
Ms. Snider executed, as an individual, to assign the entire interest in the ‘634 Registration

for the AUTO-FEED PLUS mark to ESH. Exhibit 3.



The admission in the Answer is clear — Snider Corp. was not the owner of the
AUTO-FEED PLUS mark at the time of filing the application. When an application is
filed in the name of the wrong party, this defect cannot be cured by amendment or
assignment, but the true owner may file another application. 37 C.F.R. §2.71(d); TMEP
§803.06. Accordingly, the Application for the ‘634 Registration for the AUTO-FEED
PLUS mark is void. Id.; Huang, 849 F.2d 1458. Therefore, judgment on the pleadings in

favor of cancelling the ‘634 Registration for the AUTO-FEED PLUS mark is warranted.

2. Snider Corporation And Janet L. Snider Are Not The Same.

The Application for the ‘634 Registration contains express language that Snider
Corporation and Ms. Snider are not the same juristic person. More specifically, the
Answer includes the admission that Ms. Snider filed the Application for the ‘634
Registration as well as the admission that the Application for the ‘634 Registration
speaks for itself. Answer { 7-10. Ms. Snider prepared the Application for the ‘634
Registration and it is replete with express distinctions between Ms. Snider and Snider
Corporation. Through her own conduct, Ms. Snider knowingly and willingly admitted
that Snider Corp. and Ms. Snider are not the same juristic person to the USPTO. By
way of example, Ms. Snider expressly identifies Snider Corporation as the Applicant and
herself as a “duly authorized officer” of Snider Corporation in the Application for the
‘634 Registration. Exhibit 1. Moreover, Ms. Snider knowingly and willingly executed a
declaration stating that that Snider Corp. and not her, as an individual, was the owner of
the mark. In the same declaration, Ms. Snider also declared that no other person had the

right to use the mark. Exhibit 1.



Furthermore, the Answer includes the admission that Ms. Snider corresponded
with the Examining Attorney during examination of the Application as well as the
admission that the correspondence speaks for itself. Answer J{ 11 and 14. At no time,
did Ms. Snider, as a duly authorized officer of Snider Corp., represent to the Examining
Attorney that any juristic person other than Snider Corp. was the owner of the mark.
Indeed, even where the Examining Attorney proposed a change in ownership of the
Mark, Ms. Snider, as an authorized officer of Snider Corp., refused.

The USPTO also recognizes that Snider Corp. and Ms. Snider are not the same
juristic person. Recently, Ms. Snider applied for federal trademark registration for the
mark, AUTO FEED PRO (Application Serial No. 78/894303). Exhibit 4. The USPTO
rejected registration of Ms. Snider’s AUTO FEED PRO trademark application based on a
likelihood of confusion with Snider Corp.’s AUTO-FEED PLUS registration. Exhibit 5.
Indeed, where marks are determined to be confusingly similar, common ownership will
generally eliminate such a determination.

Accordingly, based on the admissions within the Answer as well as those within
USPTO documents of which this Board may take judicial notice, Snider Corp. is not the
same as Ms. Snider for purposes of trademark ownership. Therefore, judgment on the
pleadings in favor of cancelling the ‘634 Registration for the AUTO-FEED PLUS mark

is warranted.

3. Snider Corp. Never Used The Mark — Snider Corp. Never
Controlled The Mark.

The Answer includes the admission that Ms. Snider was the owner of the AUTO-

FEED PLUS mark at the time of filing the Application. Additionally, the Answer



includes the admission that Ms. Snider, not Snider Corp., actually who used the AUTO-
FEED PLUS mark. Answer {{ 2 and 17. In fact, it is clear from admissions within the
Answer that Snider Corp. never used the AUTO-FEED PLUS mark. Furthermore, the
Application for the ‘634 Registration includes no evidence that Snider Corp. actually
used the mark. Rather, the specimen provided during examination of the Application for
the ‘634 Registration indicates the AUTO-FEED PLUS mark was (arguably) used in
commerce by persons other than Snider Corp. The admissions within the Answer
confirm that Snider Corp. never used the AUTO-FEED PLUS mark in commerce.
Moreover, the admissions with the Answer as well as the Assignment for the ‘634
Registration prove that Snider Corp. never controlled the use of the AUTO-FEED PLUS
mark in commerce.

As a corollary, the admissions within the Answer and the Assignment of the ‘634
Registration prove that Ms. Snider, as an individual, controlled use of the AUTO-FEED
PLUS mark. More specifically, the Answer includes the admission that Ms. Snider, as an
individual, licensed and subsequently assigned the AUTO-FEED PLUS mark to ESH.
Answer { 2. Likewise, the Assignment of the ‘634 Registration proves that Ms. Snider,
as an individual, controlled the use of the AUTO-FEED PLUS mark. Assuming facts in
a light most favorable to the non-moving party, the relationships between Ms. Snider and
ESH proves that she was the controlling party regarding use of the AUTO-FEED PLUS
mark, not Snider Corp. It is the controlling party that owns the mark and, therefore, is the

only party that may apply to register the mark. Smith International, Inc. v. Olin Corp.,

209 USPQ 1033, 1044 (TTAB 1981) (emphasis added).



In the present case however, it is admitted that Snider Corp. was not the owner of
the mark at the date of filing the Application. Additionally, despite being the admitted
owner of the mark at the time of filing the Application, Ms. Snider declared that Snider
Corp. was the Applicant and the Registrant of the ‘634 Registration for the AUTO-FEED
PLUS mark. Ms. Snider’s admissions as well as the documents from the USPTO prove
that Ms. Snider and Snider Corp. are not the same juristic person for purposes of
trademark ownership. Accordingly, based on the admissions and the facts of which this
Board may take judicial notice, the Application for the ‘634 Registration of the AUTO-
FEED PLUS mark is void. Therefore judgment on the pleadings in favor of cancelling

the ‘634 Registration is warranted.

B. ESH Has No Standing In This Proceeding — The Assignment Is Void

On March 5, 2007 the USPTO recorded an assignment of the ‘634 Registration
for the AUTO-FEED PLUS mark. Exhibit 3. The assignment conveyed the entire
interest in the ‘634 Registration and was executed between Ms. Snider, an individual, as
the assignor and ESH as the assignee.

Ms. Snider is not the recorded owner of the ‘634 Registration for the AUTO-
FEED PLUS mark. To the contrary, the Certificate of Registration for the ‘634
Registration identifies Snider Corp. as the registered owner. Pursuant to the USPTO
documents (the Certificate of Registration for the ‘634 Registration in particular), Ms.
Snider, as an individual, does not have any ownership rights with respect to the ‘634
Registration for the AUTO-FEED PLUS mark. Accordingly, Ms. Snider, as an

individual, cannot convey ownership rights that she does not possess. As a result, the

-10 -



assignment between Ms. Snider, the individual, and Electronic Solutions, LLC is void.
Thus, ESH has no standing in this proceeding as “Registrant” or “owner” of the AUTO-
FEED PLUS trademark registration. Based on the pleadings and facts of which this
Board may take judicial notice, judgment in favor of removing ESH as a named party

from this proceeding is warranted.

V. CONCLUSION

Pursuant to the pleadings, the admissions contained therein, as well as those facts
of which this Boart may take judicial notice, Snider Corporation was not the proper
owner of the AUTO-FEED PLUS mark as of the date of filing the Application. The
pleadings, admissions contained therein, and those facts of which this Boart may take
judicial notice, further prove that Snider Corporation did not use or control the use of the
AUTO-FEED PLUS mark. Additionally, pleadings, the admissions contained therein, as
well as those facts of which this Boart may take judicial notice, prove that Janet L.
Snider, as an individual, did not possess the authority to assign U.S. Registration No.
2,704,634 for the AUTO-FEED PLUS mark to Electronic Solutions of Harrison, LLC.

For the reasons stated in its Motion for Judgment on the Pleadings, as well as in
this Brief in support thereof, Bandit hereby requests this honorable Board to issue an
order for judgment on the pleadings in favor of cancelling U.S. Registration No.
2,704,634 for the AUTO-FEED PLUS mark. Furthermore, Bandit requests that this
honorable Board issue an order for judgment on the pleadings that the assignment of U.S.

Registration No. 2,704,634 for the AUTO-FEED PLUS mark to Electronic Solutions of

-11 -



Harrison, LLC is void and remove ESH as a named party to this proceeding for lack of

standing.

Respectfully submitted,

Date: May 18, 2007 /Daniel H. Bliss/
Daniel H. Bliss (P-40129)
Gerald E. McGlynn, III (P-41149)
Robert A. Bondra (P-61345)
BLISS McGLYNN, P.C.
2075 W. Big Beaver, Suite 600
Troy, MI 48084
(248) 649-6090
Attorneys for Petitioner
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