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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
TRADEMARK TRIAL AND APPEAL BOARD

NATURE’S PATH FOOD INC.
Petitioner, 7/ D 3 % L( 6 5
Cancellation No. 92/046,484
V.

GILSTER-MARY LEE CORPORATION

Registrant.

REGISTRANT’S OPPOSITION TO PETITIONER’S MOTION
TO COMPEL DISCOVERY AND REQUEST FOR
DISCOVERY AND TESTIMONY PERIODS

Registrant hereby opposes Petitioner’s Motion to Compel Discovery on the grounds
that Petitioner’s Motion is moot, as is evidenced by Registrant’s Answers and Objections to
Petitioner’s First Interrogatories and Registrant’s Responses and Objections to Petitioners
First Set of Request for Production of Documents and things, both served on Petitioners
Counsel on May 23, 2007 (copies attached as exhibits hereto). In addition, Registfant has
served Petitioner’s counsel with the relevant documents identified in the responses to
Petitioner’s First Set of Requests for Production of Documents and Things.

In view of the foregoing, Registrant respectfully submits that, as noted above,

Petitioner’s Motion is moot and, further, that Petitioner is not entitled to the entry of a
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default judgment in favor of Petitioner; and, further, that there is no need for an Order to
compel Registrant to respond to Petitioner’s discovery.
Respectfully submitted,

GILSTER-MARY LEE CORPORATION

o gen by

Simor Moskowit‘z’
Jacobson Holman PLLC
Attorneys for Registrant
400 Seventh Street, N.-W.
Washington DC 20004
202 638 6666 (phone)
202 393 5350 (fax)
smoskowitz@jhip.com

Dated: June 13, 2007
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CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing REGISTRANT’S OPPOSITION
TO PETITIONER’S MOTION TO COMPEL DISCOVERY AND REQUEST FOR
DISCOVERY AND TESTIMONY PERIODS was served via first class mail, postage
prepared, upon

Thomas M. Galgano, Esq.
Galgano & Associates PLLC
20 W. Park Avenue, Suite 204
Long Beach, New York 11561

this 13" day of June 2007. W
\




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
TRADEMARK TRIAL AND APPEAL BOARD

X
NATURE’S PATH FOOD INC.
Petitioner,
V. Cancellation No. 92/046,484
GILSTER-MARY LEE CORPORATION :
Registrant. :
X

REGISTRANT’S ANSWERS AND OBJECTIONS TO

IANE AR A N AN D A A T A S e

PETITIONER’S FIRST SET OF INTERROGATORIES

Registrant, Gilster-Mary Lee Corporation, hereby answers and/or objects to Petitioner’s

First Set of Interrogatories as follows:

INTERROGATOI(Y NO.1
(a) State Registrant’s main business address;
Answer: 1037 State Street
Chester, Illinois 62233
(b) State all names under which Registrant does or has done business; and
Answer: Objection as irrelevant. Without waiver of its objection, in connection with the
PY-O-MY mark of the subject registration, Registrant does business as Gilster-
Mary Lee Corporation.
(c) Describe in general terms the business of Registrant, including all goods and
services currently sold or provided by Registrant and all goods and services
Registrant anticipates selling or providing.
Answer: Objection as irrelevant as to all goods and services sold under other marks.

Without waiver of its objection, Registrant currently uses the PY-O-MY




trademark in connection with a coffee cake mix.

INTERROGATORY NO. 2

Identify each person or entity that uses, is authorized by Registrant to use, or has
communicated with Registrant concerning authorization to use Registrant’s Mark in the United
States.
Answer: Objection as vague, indefinite and unduly burdensome. However, and without

waiver of its objection—None.

INTERROGATORY NO. 3
Describe in detail the manner in which Registrant’s Mark is used, has been used or is
intended to be used by Registrant or any person identified in response to Interrogatory No. 2.

Answer: On packaging for the products sold, in price lists, and in invoicing.

INTERROGATORY NO. 4
List with specificity all goods and services, including promotional items, on or in
connection with which Registrant’s Mark appears, has appeared, or is intended to appear.
Answer: Objection as to the unlimited duration of the interrogatory since Petitioner claims
abandonment of the Registrant’s Mark. However, and without waiver of its
objection, Registrant states that the mark has appeared on a coffee cake mix

product at least within the last three years.

INTERROGATORY NO. 5

For all goods and services set forth in response to Interrogatory No. 4, set forth the actual
or proposed wholesale and retail prices of each good or service.
Answer: Wholesale price of macaroni and cheese mix in 2007 was $8.20-8.60 per 12

packages. Registrant is not involved in retail pricing of its products.




INTERROGATORY NO. 6

State the inclusive dates during which Registrant and each person identified in response

to Interrogatory No. 2 has used the mark for each of the goods and services listed in response to

Interrogatory No. 4.

Answer:

Objection as to the unlimited duration of the interrogatory since Petitioner claims
abandonment of Registrant’s Mark. However, and without waiver of its
objection, Registrant states that it has used the mark as to coffee cake mix at least

for the previous ten years.

INTERROGATORY NO. 7

State whether there has been any periods of non-use of Registrant’s Mark and, if so,

identify:

Answer:

Answer:

(b)

Answer:

Answer:

(d)

Answer:

Registrant does not currently use the Registrant’s Mark in connection with baking
mixes for making pie crust, hot rolls, cookies, tarts, turnovers, cobblers, meat pies,
and cheese straws identified in Registration No. 558,182.

the dates pertaining to the periods of time of non-use;

At least three years

explain in full detail the reasons for and circumstances surrounding such period(s)
of non-use;

Market factors

the persons most knowledgeable about such periods of non-use; and

Thomas Welge - Vice President

all documents pertaining to such periods of non-use.

None




INTERROGATORY NO. 8
State with specificity where (geographically) Registrant’s Mark is, has been or is intended

to be used.

Answer: Objection. The subject registration is territorially unrestricted and, further, the
Petition for Cancellation is based solely upon abandonment, thus rendering this
interrogatory wholly irrelevant. Notwithstanding the foregoing, and without

waiving its objection, Registrant states that it has used the mark nationally.

INTERROGATORY NO. 9

Identify those persons having the greatest knowledge of Registrant’s use and intended use
of Registrant’s Mark.

Answer: Thomas Welge—Vice President

INTERROGATORY NO. 10

Identify those individuals most knowledgeable about the adoption and use of Registrant’s
Mark.

Answer: Objection as wholly irrelevant. The adoption of the mark by Registrant’s
predecessor in or about 1936 as to the goods set forth in Reg. No. 558,182 can

have no bearing upon the claim of abandonment in 2006.

INTERROGATORY NO. 11

If the first use of Registrant’s Mark was not by Registrant, explain how such use inures to
Registrant’s benefit.
Answer: Objection. The first use of Registrant’s Mark is not in issue since the Petition for

Cancellation is based solely upon a claim of abandonment.

INTERROGATORY NO. 12
Identify all other marks of Registrant that consist in whole or in part of Registrant’s Mark.

Answer: None.




INTERROGATORY NO. 13

(a) Describe the nature of the actual, or intended advertisements and promotional
materials for goods and services sold or to be sold under Registrant’s Mark,
including but not limited to any brochures, commercials, newspaper articles,
magazine advertisements, Internet advertisements and web sites;

Answer: None. There are no current or intended advertisements and/or promotional
materials.

(®) Identify the specific media (e.g., Time magazine, CBS Network, TV, New York
Times) and date on which such advertising and promotional material has appeared
or will appear; and,

Answer: Not applicable

(c) List all meetings, events or trade shows at which Registrant or any party acting on
behalf of Registrant has advertised or promoted Registrant’s Mark or advertised,
promoted or provided goods or services under Registrant’s Mark.

Answer: None

INTERROGATORY NO. 14

Identify any advertising agency, marketing firm, or other company or individual that
promotes or advertises, or has promoted or advertised, any goods or services of Registrant under
Registrant’s Mark.

Answer: None

INTERROGATORY NO. 15
State the amount of money spent by Registrant for advertising and promotion of goods
and services offered under Registrant’s Mark on an annual basis for each year since the date of
first use.
Answer: Objection as to the unlimited duration of the interrogatory since Petitioner claims
abandonment of Registrant’s mark. However, and without waiver of its objection,

Registrant does not currently advertise or promote its PY-O-MY products.




INTERROGATORY NO. 16
State Registrant’s total sales of goods bearing Registrant’s Mark on an annual basis in
terms of both dollars and units sold since the date of first use of Registrant’s Mark for each item

described in Interrogatory No. 4.

Answer: Objection. This interrogatory is wholly irrelevant, as well as burdensome and
oppressive, as it relates to sales since first use, and particularly in view of the fact
that the registration was renewed in 2001, and the Petition claims abandonment,
i.e., non-use for the prior three years. Moreover, the information represents
confidential business information which will not be disclosed without entry of a
protective order. However, and without waiver of its objection, Registrant states
that its dollar and unit sales of its PY-O-MY coffee cake mix product have been:

2003—in excess of $10,000/1,250 cases (12/13 oz.)
2004-in excess of $4,000/500 cases (12/13 oz.)
2005-in excess of $7,500/900 cases (12/13 oz.)
2006—in excess of $4,500/550 cases (12/13 oz.)

INTERROGATORY NO. 17
Identify by name, tribunal and docket number, each court litigation or Patent and
Trademark Office proceeding relating to Registrant’s Mark or involving Registrant.
Answer: Objection as wholly irrelevant as to any proceeding involving Registrant which
did not specifically involve Registrant’s Mark. However, and without waiver of
its objection—none, other than Cancellation Nos. 92/046,164 and 92/046,484.
(@)  Identify each person or entity against which Registrant has asserted a claim;
Answer: Not applicable _
(b) State how and when the claim was asserted (e.g. cease & desist letter, conference
between the parties); and
Answer: Not applicable
(©) Describe the current status of the claim.

Answer: Not applicable




INTERROGATORY NO. 18

Identify each person or entity which has asserted a claim against Registrant regarding
Registrant’s Mark, which has not resulted in a litigation or a trademark inter partes proceeding.
Answer: None, other than Nature’s Path Foods, Inc.

INTERROGATORY NO. 19
Identify all documents Registrant expects to introduce into evidence at trial of this matter
and the person(s) having custody, possession, or control of each such document
Answer: No decision has been made as yet as to documents covered by this interrogatory,
except for relevant invoices and/or sales summaries for the years 2003-2006, and

product packaging reflecting current use of Registrant’s Mark.

GILSTER-MARY LEE CORPORATION

By:

Thomas Welge

Vice President
State of llinois )

) SS
County of )
Subscribed to and sworn before me this day of May, 2007.
Notary Public

AS ﬁO OBIJECTIONS:

Simor L. Moskovi}z
Jacobson Holm LLC
400 7% St. NW
Washington, DC 20004
May 23, 2007




Certificate of Service

I hereby certify that a true copy of Registrant’s Answers and Objections to Petitioner’s
First Set of Interrogatories was served via first class mail, postage prepaid, upon counsel for

Petitioner:

Thomas M. Galgano, Esq
20 W. Park Ave., Suite 204
Long Beach, NY 11561

this 23™ day of May, 2007. M

" Simor L. Mo{l_c}witz




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

TRADEMARK TRIAL AND APPEAL BOARD

X
NATURE'’S PATH FOOD INC. .
Petitioner,
V. Cancellation No. 92/046,484
GILSTER-MARY LEE CORPORATION .
Registrant.
X

REGISTRANT’S RESPONSES AND OBJECTIONS TO PETITIONER’S FIRST SET OF
REQUESTS FOR PRODUCTION OF DOCUMENTS AND THINGS

Registrant, Gilster-Mary Lee Corporation, hereby responds and/or objects to Petitioner’s

First Set of Requests for Production of Documents and Things as follows:

REQUEST NO. 1
All documents identified in response to Petitioner’s First Set of Interrogatories.
Response: Registrant will produce those documents identified as to which there is no

objection.

REQUEST NO. 2

Copies of all actual or proposed advertisements, press releases, brochures, price lists,
catalogs, newspaper, magazine and trade articles, and other promotional materials containing or
bearing Registrant’s Mark or used to promote goods or services bearing or to be offered under

Registrant’s Mark.




.

Response: Objection as to the unlimited duration of the Request rendering it potentially
burdensome, and irrelevant to whether Applicant has used the mark in the
previous three years. However, and without waiver of its objection, Registrant
states that there are no current documents other than price lists, which Registrant
will produce for the past several years.

REQUEST NO. 3

A representative sample of every product, label, wrapper, package, hang tag, sticker, or
box that has been used or is proposed to be used in connection with any goods or services
bearing Registrant’s Mark.

Response: Objection as to the unlimited duration of the Request. However, and without
waiver of its objection, representative coffee cake mix boxes as currently used

will be produced.

REQUEST NO. 4
Photographs of all signage bearing Registrant’s mark.
Response: None

REQUEST NO. 5

All documents concerning the use or proposed use of Registrant’s Mark or any variant
thereof by any person or entity other than Registrant.
Response: Objection as vague, indefinite, overbroad and potentially burdensome. However,

and without waiver of its objection, as understood, there are no such documents.

REQUEST NO. 6
All documents concerning any actual or proposed licenses, agreements, assignments or
consents to use Registrant’s Mark or another mark, naming Registrant as a party.

Response: None




REQUEST NO. 7
All documents concerning Petitioner, Petitioner’s Mark, or goods sold or services offered

by Petitioner under Petitioner’s Mark

Response: Objection as irrelevant to the claim of Registrant’s abandonment of Registrant’s
Mark.

REQUEST NO. 8
All documents concerning the creation, adoption, selection and development of
Registrant’s Mark.
Response: Objection as wholly irrelevant. The adoption of the mark by Registrant’s
predecessor in or about 1936 as to the goods set forth in Reg. No. 558,182 can

have no bearing upon the claim of abandonment in 2006.

REQUEST NO. 9
All documents concerning the date and manner of first use of Registrant’s Mark.
Response: Objection. The first use of Registrant’s Mark is not in issue since the Petition of

Cancellation is based solely upon a claim of abandonment.

REQUEST NO. 10
All documents identified in response to Interrogatory No. 7.
Response: None

REQUEST NO. 11
All documents concerning any application to register Registrant’s Mark or any
substantially similar mark with the United States Patent and Trademark Office.
Response: Objection as irrelevant to the claim that Registrant has abandoned Registrant’s
Mark which is the subject of Registration No. 558,182 and the Petition to Cancel
the subject registration.




REQUEST NO. 12

All documents concerning any complaints, objections, oppositions, cancellations,
administrative proceedings, civil actions, or demand letters or claims brought by or against
Registrant relating or referring to Registrant’s Mark.
Response: Objection as wholly irrelevant to the claim that Registrant has abandoned

Registrant’s Mark. However, and without waiver of its obj ection—none.

REQUEST NO. 13

All documents concerning Market Research and/or concerning Registrant’s and/or
Petitioner’s Marks or the goods or services offered, or intended to be offered under Registrant’s
and/or Petitioner’s Marks.
Response: Objection as wholly irrelevant to the claim that Registrant has abandoned

Registrant’s Mark. However, and without waiver of its objection—none.

REQUEST NO. 14
All documents concerning the amount of money spent by Registrant for advertising and
promotion of goods and services offered under Registrant’s Mark on an annual basis for each
year since the date of first use, including any summary reports.
Response: Objection as to the unlimited duration of the interrogatory since Petitioner claims
abandonment of Registrant’s mark. However, and without waiver of its objection,

Registrant does not currently advertise or promote its PY-O-MY products.

REQUEST NO. 15
All documents concerning Registrant’s total sales of goods bearing Registrant’s Mark on
an annual basis in terms of both dollars and units sold since the date of first use of Registrant’s
Mark for each item described in Interrogatory No. 4, including any summary reports.
Response: Objection. This interrogatory is wholly irrelevant, as well as burdensome and
oppressive, as it relates to sales since first use, and particularly in view of the fact
that the registration was renewed in 2001, and the Petition claims abandonment,

i.e., non-use for the prior three years. Moreover, the information represents




.

confidential business information which will not be disclosed without entry of a
protective order. However, and without waiver of its objection, Registrant will

produce sales invoices for 2004-2007, and a sales summary for 2003.

REQUEST NO. 16

All documents evidencing use of Registrant’s mark in U.S. commerce for the
goods/services identified in response to Interrogatory No. 4 for the inclusive dates set forth in
response to Interrogatory 6.
Response: Registrant will produce responsive documents subject to the objections set forth in

answer to Interrogatories Nos. 4 and 6.

REQUEST NO. 17
All documents Registrant expects to introduce into evidence at trial of this matter.
Response: No decision has been made as yet as to documents covered by this request, except
for a sales summary for 2003, relevant invoices for the years 2004-2007, and
product packaging reflecting current use of Registrant’s Mark.

GILSTER-MARY LEE CORPORATION
By:

Simor L. Moskow\;&
Jacobson Holman PLLC
400 7% St. NW
Washington, DC 20004

May 23, 2007




Certificate of Service

I hereby certify that a true copy of Registrant’s Responses and Objections to Petitioner’s
First Set of Requests for Production of Documents and Things was served via first class mail,

postage prepaid, upon counsel for Petitioner:

Thomas M. Galgano, Esq
20 W. Park Ave., Suite 204
Long Beach, NY 11561

this 23" day of May, 2007. W

7 Simor L. l{yskowitz




