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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of Trademark Registration Number: 2928504

For the mark: EPAC

Date Registered: March 1, 2005

Ephrata Performing Arts Center, Petitioner

V. Cancellation Number: 92045476

Eichelberger Performing Arts Center, Registrant

Petitioner’s Response to Board’s Order to Show Cause and Request to Reinstate
Cancellation Proceeding

Petitioner, Ephrata Performing Arts Center, submits the following in response to the
Board’s Order to Show Cause mailed July 17, 2007 and makes the following Request to
Reinstate the Cancellation Proceeding:

1. Petitioner’s attorney filed a Petition to Cancel on or about January 27, 2006.

2. Shortly before filing the Petition to Cancel, Petitioner’s Executive Director
informed Petitioner’s attorney that he had heard informally that Registrant had
decided to stop using the trademark “EPAC”. Petitioner’s attorney
recommended go forward with filing the Petition to Cancel based on
discussions with Registrant’s attorney which made it clear that Registrant
would not voluntarily abandon its registration despite clear evidence of
Petitioner’s priority of use of the identical trademark on identical goods and
services.

3. Petitioner’s attorney did not receive correspondence from the Board initiating
the proceeding and setting answer, discovery and trial dates which was
apparently sent on February 18, 2006.

4. Petitioner’s attorney was not served with a copy of Registrant’s Answer as
required by the Board’s rules. The Answer was apparently filed on March 30,
2006.

5. On May 11, 2006, Petitioner’s attorney had a telephone conference with

Registrant’s attorney during which they discussed the purpose of the Petition
to Cancel and Petitioner’s claim of priority in use of the contested trademark.



10.

11.

12.

13.

14.

15.

At no time during that conversation did Registrant’s attorney inform
Petitioner’s attorney that Registrant had filed an Answer in the proceeding or
indicate that Registrant would in fact contest the cancellation proceeding.

Based on that telephone conference and from the information received from
Petitioner, and the fact that no Answer was served, Petitioner’s attorney
mistakenly believed that Registrant had in fact not filed an Answer and would
not contest the cancellation proceeding. See Attached.

In March of 2007, a member of Petitioner’s Board of Directors was asked by a
member of Registrant’s Board of Directors what Petitioner was planning to do
about the pending Petition to Cancel.

Because Petitioner’s attorney assumed that no Answer had been filed, he
believed that a Judgment of Default and Cancellation was due in the
proceeding. Petitioner’s attorney contacted the Board to request a Default
Judgment and learned at that time that in fact an Answer had been filed within
the time allowed in the Board’s notice.

Subsequent marketplace investigation appears to indicate that Registrant is no
longer using the trademark “EPAC” on advertising and promotional material,
including its website, promoting its goods and services. In fact, the phrase “I
like the Eich” is now being used in its place. See Attached.

In light of Registrant’s apparent abandonment of the contested trademark, on
April 26, 2007, Petitioner’s attorney recommended to Petitioner that they
consider seeking a voluntary abandonment of Registrant’s trademark

registration to avoid the need to reinstate the Petition to Cancel. See
Attached.

Petitioner has not yet acted on this recommendation or authorized its attorney
to do so.

Petitioner’s attorney did not receive a mail copy of the Board’s Reminder of
Service purportedly mailed on June 26 along with a copy of Registrant’s
Answer.

On July 20, Petitioner’s attorney received the Board’s Order to Show Cause.

Petitioner has a scheduled Board Meeting during which it intends to discuss
the situation and advise Petitioner’s attorney on whether to pursue
cancellation of contested registration.

Dismissing the Petition to Cancel with prejudice will unfairly deprive
Petitioner of its right to petition to cancel the registration. Granting
Petitioner’s Request to Reinstate will allow Petitioner to protect its trademark



rights. Granting this request will also allow Petitioner to ascertain whether
Registrant has abandoned its trademark registration and whether Registrant
may be willing to voluntarily cancel the contested registration.

16. Reinstating Petitioner’s Petition to Cancel will not prejudice Registrant
because Registrant has not detrimentally relied on Petitioner’s inaction and in
fact may no longer be using the trademark to be cancelled in connection with
its goods and services and may therefore be no longer entitled to registration.

For the foregoing reasons, Petitioner’s attorney respectfully requests that the Board

reinstate this cancellation proceeding and allow Petitioner the opportunity to pursue
discovery and submit substantive briefs in this case.

July 24, 2007

Respectfu)ly submitted

Walter G. Lehmann

PA Attorney 94995

Lehmann Strobel PLC

577 North School Lane

Lancaster, PA 17603

Tel: 717-397-3210

Fax: 717-397-3310

Email: walt@lehmannstrobel.com

Certificate of Service

I hereby certify that a true and correct copy was served via United States mail, postage
pre-paid, this July 24, 2007 on Jeffrey L. Rehmeyer [ CGA Professional Center, 135
North George Street, York, PA 17401.

g
Walter G. Lehmann




1307235 Mother

s Day (M}

June
sM TW T
1

4 5 6 7 8

11 12 13 14 15 16 17
18 19 20 21 22 23 24
25 26 27 28 29 30

7:00

Y AT-A-GLANCE

®




Page 1 ot |

From: Walter G Lehmann [walt@lehmannstrobel.com]
Sent: Friday, June 23, 2006 6:21 AM
To: '‘Daniel Jurman (danieljurman@yahoo.com)'

Subject: EPAC trademark
Contacts: Daniel Jurman

Dan:
Thank you for the theater tickets — we look forward to using them!

| haven't heard anything since my conversation with Eichelberg's attorney in early May so 1 assume they are not
contesting the cancellation. I'll keep you posted on any developments.

Regards

Walter G. Lehmann
Lehmann Strobel PLC
577 North School Lane
Lancaster PA 17603
(717) 397-3210 (tel)
(717) 397-3310 (fax)
www.lehmannstrobel.com

Privileged and Confidential Attorney-Client Communication: This email message is intended only for the use of the
individual or entity to which it is addressed, and may contain information that is privileged and confidential and exempt from
disclosure under applicable law. Such privileges are not waived by virtue of the communication having been sent by email.
If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering the message to
the intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication is

strictly prohibited. If you have received this message in error, please notify us immediately by telephone at (651) 221-0424
or email at info@lehmannstrobel.com.

4/19/2007
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Dan:

That Eicheberger is not planning to continue using the mark is good news (and wise on their part since it is infringing
on your mark!). Although their decision presents the possibility of asking them to voluntarily assign their registration to
you, | stili think the best approach is to petition to cancel their registration outright — it is cleaner and removes their
registration from the official records. | received your fax and it looks fine. The attachments are perfect. Could you
send me the original signed petition by mail and I'll see that it gets filed right away.

Good luck with the audit.

Regards
Walter G. Lehmann

Lehmann Strobel PLC
577 North School Lane
Lancaster PA 17603
(717)397-3210 (tel)
{(717)397-3310 (fax)
www.lehmannstrobel.com

From: Daniel Jurman [mailto:danieljurman@yahoo.com]
Sent: Monday, January 23, 2006 1:17 PM

To: walt@lehmannstrobel.com

Subject: Re: EPAC trademark cancellation

Hi Walt,

No problem. ['m just in the middle of a state audit of a $500,000 grant we received in 2005, and it took
much more prep work than | anticipated. 1 will have the letter and the supporting data back to you this week
(I really mean it this time). Also, | just heard from a friend at Eichelberger that their marketing committee
has just voted to stop using EPAC because its not an effective marketing tool when their full name is better
known. Sounds like they won't contest the cancelation that being the case. Thanks!

Dan

Daniel L. Jurman

Executive Director

Ephrata Performing Arts Center

PO Box 173

Ephrata, PA 17522

(717)733-7966 ext. 224
www.ephrataplayhouseinthepark.org

Yahoo! Photos
Got holiday prints? See all the ways to get quality prints in your hands ASAP.

4/19/2007



Lehmann Strobel PLC

From: TrademarkAssistanceCenter@uspto.gov

Sent: Wednesday, April 04, 2007 7:49 AM

To: walt@lehmannstrobel.com

Subject: RE: Cancellation Proceeeding for Registration 2928504

Please contact Cheryl Butler, she is the Interlocutory Attorney on the file and this is
her phone number 571-272-4259 If you have any further questions or if you require
additional information, please contact the Trademark Assistance Center at 571-272-9250 and
press "O". You can reference the following Service Request number: 1-77974598

[THREAD ID:1-1A53KE)] %ﬁj‘%ﬁw&ﬁw\&
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From: walt@lehmannstrobel.com

Sent: 3/30/2007 03:18:52 PM

To: "I'rademark Assistance Center" <TrademarkAssistanceCenter@Quspto.gov>
Subject: Cancellation Proceeeding for Registration 2928504

A Petition to Cancel Trademark Registration 2928504 was initiated on 2/18/2006. No Answer

to that Petition was filed by Registrant. This is a request to issue a Judgment by
Default and Cancellation of Reglstration 2928504.

Regards

Walter G. Lehmann
Lehmann Strobel PLC
577 North School Lane
Lancaster PA 17603
(717) 397-3210 (tel)
(717) 397-3310 (fax)

www. lehmannstrobel.com

Privileged and Confidential Attorney-Client Communication: This email message is intended
only for the use of the individual or entity to which it is addressed, and may contain
information that is privileged and confidential and exempt from disclosure under
applicable law. Such privileges are not waived by virtue of the communication having been
sent by email. If the reader of this message is not the intended recipient, or the
employee or agent responsible for delivering the message to the intended recipient, you
are hereby notified that any dissemination, distribution or copying of this communication
is strictly prohibited. TIf you have received this message in error, please notify us
immediately by telephone at (717) 397-3210 or email at infollehmannstrobel.com.
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LEHMANN STROBEL ..

\ LEGAL AND BUSINESS AFFAIRS

April 26, 2007

Stephanie Hartley

Ephrata Performing Arts Center
PO Box 173

Ephrata PA 17522

Re:  EPAC Trademark Registration Cancellation Proceeding

Dear Stephanie:

Copies of my correspondence and filings pertaining to the Eichelberger EPAC
cancellation proceeding are enclosed per your request. Copies of the TTAB notice dated
February 18, 2006 and Eichleberger’s Answer were downloaded from the TTAB website
- I was not served copies of either of these documents at the time they were filed and was
therefore not aware that Eichleberger had in fact filed an Answer. I only became aware
of this when I contacted the TTAB to request a default judgment.

As we discussed, I would recommend discussing the situation informally with
Eichelberger to see if they would voluntarily abandon their registration. Otherwise I can
request that the TTAB proceeding be reinstated.

Please let me know if you need anything else at this time.

Regards;/

Walter G. Lehmann

W/enc.

577 North School Lane Lancaster, Pennsyivania 17603

tiL 717-397-3210 1ax 717-397-3310 wie lehmannstrobel.com



I Like the Eich! Home of the Eichelberger Performing Arts Center

Classic Country
Series

Series

Entertainment

Concert $e§*§g;s

Holiday Series

Family 5@“@3’ o

Broadway Kids
Ages 4-12

presenting

Returning Students
July 23 at 6pm

New Students
July 24 at 6pm

Performance Dates: Dec. 15 & 16

31 . e & $280

118 Aot aaETrae st & restadressy
IR ERITIONY WISyt
N A T T S R

Page 1 of 1
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NEWS FLASH!

Les Miserables:
School Edition tc
replace Disney's Hi
School Musical*

Broadway

Juniors
Ages 13-18

presenting

fex S hool Fd

Lan Sixeorak

Returning Studen
July 30 at 6pm

New Students
July 31 at 6pm

Perf?rma nce Dafﬁ_ﬂ

http://www.theeich.org/

7/25/2007



