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Scot L. Claus, Esq. (#014999)

MARISCAL, WEEKS, McINTYRE
& FRIEDLANDER, P.A.

2901 North Central Avenue, Suite 200

Phoenix, Arizona 85012-2705

Phone: (602) 285-5000

Fax: (602) 285-5100

Attorneys for Registrant

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re Registration of Awareness Corp.

Registration No. 2,545,289
Serial No. : 75373349
MARK : DAILY COMPLETE
Registration Date: March 5, 2002
ULTIMATE NUTRITION, INC., )
Petitioner g Cancellation No. 92045413
V. % ANSWER TO PETITION
) FOR CANCELLATION
AWARENESS CORP., )
Registrant/Respondent. 3
)

Registrant, Awareness Corporation, the Owner of the Registration identified in the
heading of this document, and response to the notice, dated January 30, 2006, for its Answer to
Petition for Cancellation, admits, denies, and affirmatively alleges, as follows:

1. Registrant denies that Petitioner has used the Mark “DAILY COMPLETE
FORMULA” continuously in commerce from March 24, 1989 until present. Accordingly,

Registrant denies Paragraph 1 of the Petition for Cancellation.
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2. Registrant denies that Registrant’s Registration will cause confusion in the
markefplace, but to the contrary affirmatively alleges that Petitioner’s use of the Mark “DAILY
COMPLETE FORMULA” in commerce for multivitamin preparations or similar goods will
cause confusion in the marketplace in derogation of Registrant’s trademark right.

3. Registrant denies that Petitioner is entitled to use the Mark “DAILY COMPLETE
FORMULA,” and affirmatively alleges that such mark is confusingly similar to Registrant’s
Mark.

4. Registrant admits Paragraph 4 of the Petition for Cancellation.

5. Any allegation not expressly admitted is hereby denied.

AFFIRMATIVE DEFENSES

6. For its first affirmative defense, Registrant alleges that Petitioner has failed to
state a claim for which relief may be granted. |

7. For its second affirmative defense, Registrant alleges that Petitioner had nearly a
decade worth of actual or constructive knowledge of Registrant’s use of its mark, as well as
actual or constructive knowledge of Registrant’s registration, without taking any action.
Therefore, Registrant alleges knowing acquiescence and/or waiver.

8. For its third affirmative defense, Registrant alleges that if Petitioner ever used
its alleged mark, it knowingly ceased such use for many years with an intent to abandon its
use. Therefore, Registrant alleges abandonment.

9. For its fourth affirmative defense, Registrant alleges equitable estoppel.

10.  For its fifth affirmative defense, Registrant alleges that Petitioner had nearly a
decade worth of actual or constructive knowledge of Registrant’s use of its mark, as well as
actual or constructive knowledge of Registrant’s registration. Therefore, the Petition is
barred by the doctrine of laches or any other similar doctrine of untimeliness, including any
applicable statutes of limitation.

11. For its sixth affirmative defense, Registrant alleges fraud and/or lack of

ownership.
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12.  Registrant asserts any other matter that constitutes an avoidance or affirmative
defense as set forth in Rule 8, Federal Rules of Civil Procedure or 37 C.F.R. §§ 2.106(b)(1)
and 2.114(b)(1), or which constitutes an avoidance or affirmative defense at common law,
including the doctrine of unclean hands.

RELIEF REQUESTED

Respondent respectfully requests that this cancellation proceeding be dismissed.

RESPECTFULLY SUBMITTED this ay of July 26, 2007.
MARISCAL, WEEKS, McINTYRE
& FRIEDLANDER, P.A.
By Zf —
Scot L. Claus '

2901 North Central — Suite 200
Phoenix, Arizona 85012-2705
Attorneys for Registrant

C:\Documents and Settings\slc\My Documents\AWARENESS-CORP (REG #2545289)-ANSWER-PET FOR CANCELLATION (07-26-07).doc
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CERTIFICATE OF MAILING

I, SCOT CLAUS, do hereby certify that the foregoing original document is being sent through
the Electronic System for Trademark Trials and Appeals on July 26, 2007, and a copy of the
foregoing document is being deposited with the United States Postal Service on the same day
to:

Charles H. Knull

Vanessa Riviere

ULLMAN, SHAPIRO & ULLMAN, LLP
299 Broadway, Suite 1700

New York, NY 10007

[Phone: (212) 571-0068]

[Fax: (212) 571-9424]

Attorneys for Petitioner

=

Scot Claus




