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STATUS OF CIVIL ACTION

Pursuant to the Board’s Order dated November 16, 2010, the undersigned submits this
Status of Civil Action. The civil action styled Knight’s Armament Company v. Optical Systems
Technology, Inc., Case No. 6:07-CU-1323-ORL-22 KRS, filed in the United States District
Court for the Middle District of Florida has been adjudicated at the trial level, however, a Notice
of Appeal to the Eleventh Circuit Court of Appeals has been filed by Optical Systems
Technology, Inc. (“OSTI”).

On July 7, 2009, Chief Judge Anne C. Conway of the U.S. District Court, Middle District

of Florida held that OSTI was the senior user of the marks Universal Night Sight and UNS and



that Knight’s Armament Company (“KAC”) did not possess enforceable rights to those marks.
The Judge also dismissed OSTI’s claim for Trade Secret damages as barred by the applicable
three year statute of limitations. A copy of the Order was sent as an Exhibit A attachment to the
TTAB on October 27, 2009.

After a four day bench trial, the Judge issued an Order dated August 19, 2009 that OSTI,
even though it was the senior user of the marks, did not have any enforceable rights against KAC
to the marks UNS and Universal Night Sight.

The Judge held on page 15 of the Order, at the end of first paragraph, on the last sentence
that “the mark UNIVERSAL NIGHT SIGHT is descriptive.” On page 18 of the Order, the judge
held that the “UNS” is an abbreviation for the descriptive mark UNIVERSAL NIGHT SIGHT.”
On page 20 of the Order, the Judge held that “OSTI did not establish that its marks had acquired
secondary meaning prior to KAC’s first use of the marks.” On page 23 of the Order, “the Court
finds that OSTI’s UNIVERSAL NIGHT SIGHT and UNS marks did not acquire secondary
meaning prior to KAC’s first use of those marks in 2003.” As such, the Court held that KAC
was not liable for trademark infringement.

As to the OSTTI’s allegations of trade dress infringement against KAC, the court held that
“OSTI cannot claim exclusive ownership of the trade dress of the CNVD when KAC participated -
in all phases of the device’s development and the final design reflected the specific requirements
of SOCOM, not the whimsical design choices of OSTI’s engineers. Accordingly, KAC cannot
be held liable for trade dress infringement.”

On page 24 of the Order, the “Court concludes that OSTI did not have enforceable rights
in the UNIVERSAL NIGHT SIGHT and UNS marks prior to KAC’s first use of those marks,

OSTI cannot prevail on its unfair competition claims.” Page 25 of the Order ordered “The clerk



is directed to enter final judgment providing that Plaintiff Knights Armament Company shall
take nothing from Defendant Optical Systems Technology, Inc. on its claims and that Counter-
claimant Optical Systems Technology, Inc. shall take nothing from Counterclaim Defendant
Knights Armament Company or Third-Party Defendant C. Reed Knight, Jr. on its claims.” A
copy of the Order was sent as an Exhibit B attachment to the TTAB on October 27, 2009.

OSTI thereafter filed a notice of appeal with the Eleventh Circuit Court of Appeals. Both
OSTI and Knights Armament have filed briefs for the appeal in 2010.

Knights Armament Company received a Notice from the Eleventh Circuit setting the
appeal for oral argument on January 25, 2011. Attached is a copy of the notice for the oral

argument for January 25, 2011.

Respectfully submitted this 7 day of December, 2010.

LAW OFFICES OF BRIAN S. STEINBERGER, P.A.
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Attorneys for Knight’s Armament Company
Brian S. Steinberger, Esq.

Joyce P. Morlin, Esq.
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Cocoa, FL 32922

(321) 633-5080
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UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

Counsel presenting oral angument HEARING LOCATION JOHN LEY

should apprat sn person 3t the Clerk's United States Coun of Appeals Courroom, 13 Floor Clerk of Court

Onlice NO LATER THAN 9:00 AM, United States Cowrthouse United Stases Court of Appeals

on e day ot the heareng 300 North Hogun Street fur the Eleventh Circant
JACKSONVILLE, FLLORIDA 4i34-335-06100

Clesa's Otice

Roum 13-1

Jucksomalle, Nonda 32202 COURT CONVENES AT 9 30 AM

(NM) 5016665 {unless otherwise shown)

The court hus determincd that the cases listed below are to be orally argued not to exceed fifieen minutes per side. Argument time for
those cases maked * will not exceed twenty minutes unless altered by the presiding judge. Counsel for euch party must present oral
argument unless cxcused by the court for good cause shown. The following cases are assigned for hearing on the following dates:

TUESDAY, JANUARY 25,2011

014480 Knights Armament Company v. Optical Systems Technology, Inc., Appellant

10-11474 Bankshot Billiands, Inc., Appellant v, City of' Ocala (Calendared with 10-11616, Bankshot Billiards, Inc. v. City of
Oculs)

09-15690 State Fanm Mutual Automobile Insurance Company v. Anna N. Duckworth, Appeliant

10-11217 Walter Kozak, Appellant v. Hillsborough County Public Transportation Comsnission

\WEDNESDAY. JANUARY 26, 2011

09-15728 United States v. Theodore D. Lockley, Appellant

09-15187 & 09-15188  United States v. James Joseph McAndrew. Appeliant

10-11490 Jacques A, Durr, M.D., Appellant v. Eric K, Shinscki. M.D.

10-11943 Kenneth W. Lilcs, et al.. Appellants v. Ginn-La West End, Limited, ¢t al.

THURSDAY. JANUARY 27,2011

09-15249 & 09-15251  Richard DeLauro, Appellant’Appellee v. Ralph F. Porto

10-10960 Amerisure Mutual Insurance Company, ¢t al. v. Ainclia Island Company, Appetlant
10-10761 Dr. Glenn W. Cherry, et al., Appellants v. D.B. Zwim Special Opporiunities Fund, L..P., ¢t al,
10-10774 Eric Mycrs, Appellam v. Toojay's Management Corporation

FRIDAY, SANUARY 28, 2011

10-12237 Nardella Chong, P.A., Appellant v. Medmare Casually Insurance Company
10-1157} PNC Bauk, National Association, Appellant v. Branch Banking and Trust Company
10-11912 Sara B, Krinsk v. Suntrust Bank, Appellant

ATEANTA, GEORGIA
1122 10. 213
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