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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

OPTICAL SYSTEMS TECHNOLOGY, INC.
Petitioner,

V. Cancellation No. 92044819

)
)
)
) Registration No. 2,949,159
)
KNIGHT'S ARMAMENT COMPANY, )
)

Registrant.

UNITED STATES PATENT AND TRADEMARK OFFICE
TRADEMARK TRIAL AND APPEAL BOARD

P.O. Box 1451

Alexandria, VA 22312-1451

PETITIONER’S OPPOSITION TO REGISTRANT’S MOTION TO COMPEL
DISCOVERY PURSUANT TO 37 C.F.R. §2.120(e)

Petitioner, Optical Systems Technology, Inc. (“*OSTI"), by its attorneys Eckert
Seamans Cherin & Mellott, LLC, hereby submits this opposition to Registrant Knight's

1Y

Armament Company (“KAC’s”) motion to compel additional responses to certain items
in its Requests for Admissions, Interrogatories and Requests for Documents.’
Remarkably, Registrant’'s argument in support of the instant motion is an exact copy of
the Petitioner's own brief in support of its motion to compel, which was written and
served back in February 2006, and amounts to nothing but a retaliatory effort to make
Petitioner do more work to further muddie this dispute. Moreover, Registrant’s

discovery requests that are allegedly at issue here are in significant part mirror images

of the Petitioner's own requests to the Registrant, making them largely incongruous and

difficult or impossible to answer. There is no basis for the instant motion, and

Registrant’s conduct begs a request for Rule 11 sanctions.

! Registrant requests more complete answers to its Requests for Admissions 2, 5, 6, 11 — 15, 17, 20, 21,
24,27, 35, 38, 39, 49, 51, 53, 55 and 58; Interrogatories 21 — 23; and Requests for Documents 21 and
22.



BACKGROUND
On November 18 and November 23, 2005, respectively, Petitioner duly served
Registrant with two sets of requests for admissions, together with interrogatories and
requests for documents. In mid-December, Registrant served Petitioner with its set of
requests, which, excepting several of the requests for admissions, are nothing but a
reversed copy of the same requests that its counsel received from this office in

November. To say the least, Petitioner's attempt to respond to its own requests for

information from Registrant presented a challenging if not impossible task. Petitioner
did, however, draft appropriate responses to each of the said requests, which were duly
served in January 2006 along with all of the responsive documents in OSTIl's
possession. Since the requests, which are annexed to Registrant's motion as Exhibit A,
consisted primarily of what were actually our requests from the Registrant and seek
information that is in large part in the Registrant’s possession, it is not surprising that
Petitioner is unable to clearly answer some of the questions or provide any responsive
documents as to certain requests. It is certain that this entire exercise in futility could
have been avoided if Registrant had simply drafted its own requests.

On December 23, 2005, Registrant provided utterly useless written responses to
OSTI's Requests, a significant part of which consists of baseless objections and evasive
statements as to the technical or typographical contents of the documents as to which
admissions were requested. Petitioner has accordingly made its own motion to compel
better responses only as to certain of its Requests for Admissions or, alternatively, an
order declaring that these matters be deemed admitted.

Pursuant to TBMP §523.01 of the Trademark Trial and Appeal Board's Manual of

Procedure (“TBMP”), which reflects the rule codified at 37 CFR §2.120(e), Petitioner’s



motion to compel should have had the effect of staying this proceeding “with respect to
all matters not germane to the motion . . . .” 37 CFR §2.120(e)(2). That section further
provides that “no party should file any paper which is not germane to the motion, except
as otherwise specified” by the TTAB. /d.

For reasons that are obviously nothing more than an improper attempt to
frustrate the progression of this proceeding, Registrant has now served Petitioner with a

mirror copy of its own motion to compel, with the insertion as appropriate of Registrant’s

information. (Compare, OSTI Motion to Compel, dated February 16, 2006, at 5-7, with
KAC Motion to Compel, dated April 5, 2006, at 8-9.) Indeed, the entire argument
section of the brief that Registrant has submitted in support of the instant motion is a
verbatim copy of the Petitioner’s brief that was served back in February—complete with
scanner-generated formatting errors—which (interestingly) Registrant went to great
lengths to oppose in its papers that were served in March. Registrant's purported
motion is baseless, as set forth below, and should be disregarded pending the
resolution of the Petitioner's motion to compel.
ARGUMENT

There is no basis for Registrant’'s complaints as to the sufficiency of Petitioner’s
answers that are the proffered subject of the instant motion. Taking these claims in
turn, Petitioner responds as follows:

Requests for Admissions numbered 2, 11, 14, 17 and 24 are requests to admit
the authenticity of filing receipts for certain of Petitioner's trademark applications.
Registrant ignores the fact that Petitioner's responses to such requests are in accord

with the Registrant’s consistent refusal to admit to the authenticity of any of the



documents attached to Petitioner's previously-served requests for admissions, which
comprise part of the basis for Petitioner's own motioh to compel.

Requests for Admissions numbered 5, 12, 15, 20 and 27 similarly relate to the
Registrant’s copy of a declaration signed by OSTI's principal Paul Maxin in connection
with the filing of certain trademark applications. Again, Registrant has responded to
similar requests by Petitioner to authenticate documents by repeatedly denying their
authenticity, and thus has no grounds to complain about Petitioner’s denial of sufficient
knowledge to admit or deny the authenticity of copies produced by the Registrant. In
fact, as with most of Registrant's motion, its reasoning is simply lifted from what was
asserted in the motion filed by this office back in February. (Compare, OSTI Motion to
Compel, dated February 16, 2006, at 5-7, with KAC Motion to Compel, dated April 5,
2006, at 6, 8-9).

Requests for Admissions numbered 6, 13, 21, 35, 38, 39, 49, 51, 53 — 55 and 58
seek to have the Petitioner admit that it “represented” certain facts to the TTAB by way
of what is reflected in filings, or to admit to the authenticity of certain documents that are
not attached to the requests. Most of Petitioner's answers to these requests simply
aver that the particular documents, many of which are pleading-type filings, speak for
themselves.

Interrogatory number 21 asks the Petitioner for information relating to other
litigation/controversies/disputes between the parties. Petitioner accurately responded in
January 2006 that there was no other ongoing litigation between these parties.
Registrant’s reference in the instant motion to ongoing “Protest actions” between the
parties—without identifying to which such “protest actions” it refers—does not render

Petitioner's answer false.



Interrogatories numbered 22 and 23 seek to have Petitioner provide “studies” or
other information relating to whether there is a likelihood of confusion between OSTI's
own marks and those registered by KAC. Petitioner truthfully answered that it was not
aware of any “studies, surveys or [other] information” into whether there was a likelihood
of confusion between such marks. Registrant’s arguments as to the correct standard to
be applied in determining a likelihood of confusion should be reserved for a hearing of
this matter and have nothing to do with this discovery motion. (See KAC Motion to
Compel, dated April 5, 2006, at 6).

Requests for Production of Documents numbered 21 and 22 request contracts
and agreements between OSTI and “other parties referring to” the subject trademarks.
Petitioner has objected to these requests, which are poorly drafted, and has produced
no responsive documents because it does not have any such documents.

CONCLUSION

Based on the foregoing, Registrant's motion should be denied or, in the
alternative, should be stayed pending a resolution of the Petitioner's motion to compel
pursuant to TBMP §523.01.

Respectfully submitted,

ECKERT SEAMANS CHERIN & MELLOTT, LLC

By: _/s/ Mark A. Willard
Mark A. Willard, Esq.
David V. Radack, Esq.
600 Grant Street, 44" Floor
Pittsburgh, PA 15219
412.566.6000

Attorneys for Optical Systems Technology, Inc.



CERTIFICATE OF SERVICE

It is hereby certified that a true copy of the foregoing Petitioner’'s Opposition to
Registrant’'s Motion To Compel Discovery Pursuant To 37 C.F.R. §2.120(E) was mailed,
first-class, postage prepaid, this 25™ day of April, 2006 to Brian S. Steinberger, Esq.,

101 Brevard Boulevard, Cocoa, Florida 32922, the attorney for the Registrant.

/s/ Mark A. Willard
Mark A. Willard, Esq.
Eckert Seamans Cherin & Mellott, LLLC
US Steel Tower
600 Grant Street, 44" Floor
Pittsburgh, PA 15219

412.566.6000
Attorneys for Petitioner



