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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

LIQUI-MARK CORPORATION

V. Cancellation No. 92044523

FLYING COLORS TOYS, INC.

MOTION TO COMPEL DISCOVERY

Petitioner, Liqui-Mark Corporation, hereby moves under Rule
2.120 (e) of the Trademark Rules of Practice and under Rule 37 of
the Federal Rules of Civil Procedure for an order compelling
Registrant, Flying Colors Toys, Inc., to answer interrogatories and
respond to request for production.

Petitioner served a First Set of Interrogations and a First
Request for Production of Documents and Things on Registrant, by
mail, on July 7, 2005. Copies of these documents are enclosed.

As shown by the accompanying declaration of Alan H. Levine,
Applicant did not respond to Opposer’s discovery requests by the
due date of August 11, 2005.

Between August 2005 and February 2008, the attorneys for the
parties had “on and off” negotiations dealing with settlement, and
hence Petitioner did not press Registrant for responses to the
discovery requests. However, the settlement discussions did not

bear fruit.
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Therefore, on February 27, 2008, Petitioner’s attorney emailed
the attorney for Registrant reminding him that discovery responses
were not received and requesting that such responses be served by
March 28, 2008.

No response to that email Qas received.

On March 31, 2008, Petitioner’s attorney sent a reminder email
to the attorney for Registrant asking when the discovery responses
would be sent.

No response to that email was received. However, on March 31,
2008, Registrant’s attorney called Petitioner’s attorney and
indicated that Registrant was willing to resolve this matter, and
that Petitioner’s attorney would hear again from Registrant’s
attorney by the end of the week (April 4, 2008). No further
communication has been received from Registrant’s attorney.

To date, Opposer has not received responses to its
interrogatories and request for production, and has had no further
communication from Registrant.

Therefore, Opposer moves for an order compelling Applicant to
respond to Opposer’s discovery requests. Opposer further moves
that Applicant’s responses be made without objection and that
Applicant be precluded form relying on claims of confidentiality,
privilege, or work product.

It is requested that suspension of these proceedings be
continued pending the determination of this motion.
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Respectfully,

LIQUI-MARK CORPORATION

DA ./ A
w’ \ /7 // S f A S
By i [N e

Alan H. Levine

Howard F. Mandelbaum
Attorneys for Petitioner
Levine & Mandelbaum

444 Madison Avenue, 35" Floor
New York, New York 10022

(212) 588-9800

ridmior

New York, New York
April 21, 2008

CERTIFICATE OF SERVICE

It is hereby certified that a copy of the foregoing MOTION TO
COMPEL DISCOVERY has been sent this 21°* day of April, 2008, by
first class mail, postage prepaid to:

Larry Miller, Esq.

Feder, Kaszovitz, Isaacson,
Weber, Skala, Bass & Rhine LLP
International Plaza

750 Lexington Avenue

New York, NY 10022-

L IIL

Grace M. Tufino




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

___________________________ X
LIQUI-MARK CORPORATION
Petitioner,
Cancellation No. 92044523
V.
Reg. No. 2743841
FLYING COLORS TOYS, INC.,
Registrant.
___________________________ X

PETITIONER'S FIRST INTERROGATORIES TO REGISTRANT

Petitioner, Liqui-Mark Corporation, pursuant to Rule
2.120 of the Trademark Rules of Practice of the Patent and
Trademark Office and Rule 33 of the Federal Rules of Civil
Procedure, hereby submits its First Set of Interrogatories
to Registrant, Flying Colors Toys, Inc., to be answered
under oath by Registrant.

These interrogatories shall be deemed to be continuing
and it is requested that Registrant serve upon Petitioner
supplementary answers as required by Rule 26 (e) of the
Federal Rules of Civil Procedure.

For the convenience of the Board and Counsel, it 1is
requested that each interrogatory be set forth immediately
preceding the answer thereto.

INTERROGATORY NO. 1

Fully describe the principal business conducted by the

Registrant and its licensee(s) in which the mark LIQUI GELS




(hereinafter "the Mark") is presently used or, if not yet
in use, is intended to be used.

INTERROGATORY NO. 2

(a) Describe in detail each and every product and
service ever intended to be marketed, or already marketed,
by Registrant or its licensee(s) at any time under the
designation LIQUI GELS.

(b) Set forth the date of first use of the mark on or
in connection with each such product and service identified
in response to Interrogatory No. 2(a).

INTERROGATORY NO. 3

State when Registrant first intended to use the mark
and when it made the decision to adopt and use the mark.

INTERROGATORY NO. 4

Identify all documents and things considered in
connection with the conception, intention to use, and use
of the mark.

INTERROGATORY NO. 5

Fully identify any license which has been granted to
or by Registrant for use of the mark (include parties to
the 1license, date, duration, substance of license, and

goods for which license was granted) .




INTERROGATORY NO. 6

Describe each and every measure taken by the licensor
of the mark to ensure control over the quality of each and
every product and service for which the Mark has been
licensed.

INTERROGATORY NO. 7

For each product and service identified in response to
Interrogatory No. 2(a), set forth for each year since the
earliest date of first use of the mark:

(a) The quantity of such product sold or licensed by
Registrant under the mark;

(b) Registrant's dollar amount of annual sales for
each such product.

(c) Registrant's dollar amount of annual sales for
each such service.

INTERROGATORY NO. 8

For each product identified in response to
Interrogatory No. 2(a), state the average price at
wholesale and retail of each such item.

INTERROGATORY NO. 9

For each product and service identified in response to
Interrogatory No. 2(a), set forth for each year since the
dates of first use of the mark on or in connection with
each such product or service, the dollar amount expended by

Registrant on advertising and promotion.




INTERROGATORY NO. 10

State whether use of the mark by Registrant has ever
been interrupted, and, if so, state the date and duration
of each such interruption.

INTERROGATORY NO. 11

Specify the dates and places of Registrant's first
advertising of the mark, state the specific nature of such
advertising, including the type or types of products and
services on or in connection with which such first
advertising was made, and identify all documents concerning
such advertising.

INTERROGATORY NO. 12

Identify each and every publication in which
Registrant intends to advertise or has advertised any of
its products 1licensed or sold, or services promoted or
rendered under the mark.

INTERROGATORY NO. 13

Fully identify each different document and thing not.
otherwise identified in response to these interrogatories
on which Registrant has used the mark or intends to use the
mark.

INTERROGATORY NO. 14

Identify all distributors, representatives, and
salespeople who have participated in the marketing of
Registrant's products or services under the mark or whom
Registrant intends to have participate in the marketing of

Registrant's products or services under the mark.




INTERROGATORY NO. 15

(a) Describe the class of consumers to whom Registrant
has marketed, or intends to market, each of the goods and
services identified in response to Interrogatory No. 2(a).

(b) Describe in detail the manner in which the
Registrant's products identified by the Mark are
distributed, or are intended to be distributed to the
ultimate consumers of the products, e.g., through
distributors.

INTERROGATORY NO. 16

Fully describe each shopping survey or public opinion
poll involving the mark conducted by, or on behalf of,
Registrant (include date conducted, 1location, persons
involved, and questions asked).

INTERROGATORY NO. 17

Fully describe, includihg subject and date, any report
which has been prepared concerning any matter relating to
this proceeding.

INTERROGATORY NO. 18

Fully describe each inquiry Registrant has received
concerning Petitioner or Petitioner's products, services,
trademarks, and service marks (include date, persons

involved, substance, and documents) .




INTERROGATORY NO. 19

State whether Registrant has ever received from any
person or entity any misdirected mail, telephone calls,
orders, complaints or other matter apparently intended for
Petitioner. If so, identify all such persons or entities
and all documents and oral communications concerning the
misdirected matter.

INTERROGATORY NO. 20

Identify the individual or individuals who conceived
the mark, and the dates of such conceptions.

INTERROGATORY NO. 21

Fully describe each search or investigation ever
conducted by Registrant to determine the availability of
the the mark (include scope of search, identity of
investigator, results, and documents and oral
communications concerning each such search or investigation
involved), excluding comments and opinions of attorneys.

INTERROGATORY NO. 22

Fully describe the details of Registrant's first
learning of Petitioner's use of the term "LIQUI-MARK"
(include time, place, goods on which used, circumstances,
and documents involved) .

INTERROGATORY NO. 23

Fully describe each legal proceeding (other than this
one), whether in the United States Patent and Trademark

Ooffice or any court, which involved or pertained to




Registrant's use of the mark (include title of proceeding,
forum, nature of proceeding, and final outcome) .
INTERROGATORY NO. 24
Explain the origin of the trademark LIQUI GELS.
INTERROGATORY NO. 25
Identify all documents referred to in preparing

responses to each of the foregoing interrogatories.

LIQUI—YRiT‘
hlan H. Lefrine
Howard F. Mandelbaum
Attorneys for Petitioner
Levine & Mandelbaum

444 Madison Avenue

35" Floor

New York, New York 10022

(212) 588-9800

~




CERTIFICATE OF SERVICE

It is hereby certified that a copy of the foregoing
PETITIONER'S FIRST INTERROGATORIES TO REGISTRANT has been

forwarded, this July 7, 2005 by first class mail to:
President

Flying Colors Toys, Inc.
22619 Pacific Coast Highway, Suite 250

Malibu, CA 90265

Howard/F. Maﬁaelgggy




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

___________________________ X
LIQUIMARK CORPORATION
Petitioner,
Cancellation No. 92044523
V.
Reg. No. 2743841
FLYING COLORS TOYS, INC.,
Registrant.
___________________________ X

PETITIONER'S FIRST REQUEST FOR
PRODUCTION OF DOCUMENTS AND THINGS TO REGISTRANT

Petitioner, Liqui-Mark Corporation, pursuant to Rule
2.120 of the Trademark Rules of Practice of the Patent and
Trademark Office and Rule 34 of the Federal Rules of Civil
Procedure, hereby requests that Registrant, Flying Colors
Toys, Inc., produce the documents and things hereinafter
described and permit Petitioner and its attorneys to copy
such of them as they may desire.

The documents and things requested are:

1. Representative samples of advertisements of each
different product and service intended to be sold or
rendered, offered for sale, licensed, sold, distributed or
rendered at any time by Registrant, or by any person oOr
persons acting for or on its behalf, in connection with the
designations LIQUI GELS (hereinafter "the Mark").

2. Representative samples of each different item of a
promotional nature printed or disseminated at any time by

Registrant, or by any person or persons acting for or on




its behalf which refers or relates to products or services
intended to be sold, previously sold, or licensed under, or
in connection with, the mark.

3. Representative samples of each different label,
tag, box, container or other form of marking used or
intended to be used by Registrant in connection with
products or services intended to be sold, previously sold,
or licensed under the mark.

4. All documents which refer or relate to Registrant's
first use of the mark on any goods.

5. All documents which refer or relate to Registrant's
first use of the mark with any service.

6. All documents which refer or relate to Registrant's
first use of the mark on any goods licensed or sold, or
services rendered, in interstate commerce.

7. All documents which refer or relate to sales by
Registrant, or by any associate of Registrant, of any
products bearing, or licensed, or sold under, the mark, or
any services promoted or rendered under the mark, at any
time.

8. All documents which refer or relate to advertising
or promotional expenditures Aby Registrant, or Dby any
associate of Registrant, or by any person or persons acting
for or on its behalf, of any products or services of the

type sold, or intended to be sold, under the mark.




9. All documents which refer or relate to Registrant's
or its associate's acquisition of 1labels, tags, boxes,
containers, advertisements or other forms of marking
bearing the mark.

10. All documents which refer or relate to the
manufacture, or intended manufacture, of products which
Registrant, or any person or persons acting for or on its
behalf, has intended to sell, offered for license or sale,
licensed, sold, or distributed under the mark at any time.

11. All documents which refer to each search or
investigation ever conducted by, or on behalf of,
Registrant to determine the availability of the mark,
excluding comments and opinions of attorneys.

12. All documents which refer or relate to any
investigation, shopping survey, or poll concerning
Registrant's use or intended use of the mark for its
products or services.

13. All documents which refer or relate to any
application for registration or any registration by
Registrant or any of its predecessors of the mark, whether
in the United States Patent and Trademark Office or in any
state of the United States or in any country other than the
United States.

14. All reports, memoranda, correspondence Or other
documents which refer or relate to the opinion of any

experts consulted or retained by Registrant, or by any




person or persons acting for or on its Dbehalf, in
connection with this proceeding.

15. All documents filed with the United States Patent
and Trademark Office and any courts or foreign trademark
offices pertaining to any legal proceedings which involve
or pertain to Registrant's use or intended use of the mark.

l6. All documents which refer or relate to
Registrant's conception of the mark or decision to adopt
the mark.

17. Copies of any and all reports or surveys prepared
by or on behalf of Registrant concerning any matter
relating to this proceeding.

18. All documents used or referred to by Registrant in
responding to Petitioner's First Set of Interrogatories to
Registrant.

19. All documents which identify the classes of
Registrant's customers or intended customers for goods or
services licensed or sold or intended to be sold under the
mark.

20. All documents which refer or relate to the
channels of trade for Registrant's goods or services

licensed or sold or intended to be sold under the mark.




21. All documents which identify, describe or refer to the
classes of consumers of goods or services licensed or sold

or intended to be sold under the mark.

IQUI- K EﬁiPORATION

'alan H. Névine

Howard F. Mandelbaum
Attorneys for Petitioner
Levine & Mandelbaum

444 Madison Avenue

35" Floor

New York, New York 10022
(212) 588-9800




CERTIFICATE OF SERVICE

It is hereby certified that a copy of the foregoing
PETITIONER'S FIRST REQUEST FOR PRODUCTION OF DOCUMENTS AND
THINGS TO REGISTRANT has been forwarded, this July 7, 2005

by first class mail to:

President

Flying Colors Toys, Inc.

22619 Pacific Coast Highway, Suite 250
Malibu, CA 90265

"Howard<®. Mandelbaum




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

LIQUI-MARK CORPORATION

Petitioner,

FLYING COLORS TOYS, INC.

X
)
)
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)
v. ) Cancellation No. 92044523
)
)
)
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X

DECLARATION OF ALAN H. LEVINE

The undersigned Alan H. Levine, declares that:

1. I am the attorney for Liqui-Mark Corporation, the
Petitioner in the above-identified proceeding.

2. On July 7, 2005, Petitioner served a First Set of
Interrogatories and a First request for Production of Documents and
Things on Registrant, by mail.

3. Petitioner received no response from Registrant to these
discovery requests by the due date of August 11, 2005.

Between August 2005 and February 2008, the attorneys for
the parties had “on and off” negotiations dealing with settlement,
and hence Petitioner did not press Registrant for responses to the
discovery requests. However, the settlement discussions did not
bear fruit. |

4, Therefore, on February 27, 2008, I sent and email to the
attorney for Registrant reminding him that discovery responses were

not received and requested that the responses be served by March




28, 2008. A copy of that email 'is annexed hereto. No response to
that email was received.

5. On March 31, 2008, I sent a reminder email to
Registrant’s attorney asking when I might expect to receive
responses to Petitioner’s discovery requests. A copy of that email
is annexed hereto. No response to that email was received.
However, on March 31, 2008, Registrant’s attorney called me and
indicated that Registrant was willing to resolve this matter, and
that I would hear again from Registrant’s attorney by the end of
the week (April 4, 2008). No further communication has been
received from Registrant’s attorney.

6. To date, I have not received Registrant’s responses to
Petitioner’s discovery requests, or any other communication from
Registrant’s attorney.

7. All statements made herein of my own knowledge are true
and all statements made on information and belief are believed to
be true; and further these statements were made with the knowledge
that willful false statements and the like so made are punishable

by fine or imprisonment, or both, under Section 1001 of Title 18 of

G

Alan H. Levine

the United States Code.

New York, New York
April 21, 2008




1 HEREBY CERTIFY THAT THIS CORRESPONDENCE IS BEING
DEPOSITED WITH THE UNITED STATES POSTAL SERVICE AS
FIRST CLASS MAIL IN AN ENVELOPE ADDRESSED TO:
COMMISSIONER FOR TRADEMARKS, P.O. BOX 1451,
ARLINGTON, VIRGINIA, 22313-1451, ON THE DATE INDI-
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alan.levine@levman.com

From: <alan.levine@levman.com>
To: <Imiller@fkiwsb.com>
Sent: Monday, March 31, 2008 11:15 AM

Subject:  Liqui-Mark v Flying Colors - Cancellation No. 92044523 - LIQUI GELS - Our Ref. LIQI-0290
Larry:

I have not heard from you in response to my Feb. 27, 2008 email set forth below. Please let me know when you intend to
send rsponses to petitioner's outstanding discovery requests.

Alan

----- Original Message -----

From: alan.levine@levman.com

To: Imiller@fkiwsb.com

Sent: Wednesday, February 27, 2008 3:45 PM

Subject: Liqui-Mark v Flying Colors - Cancellation No. 92044523 - LIQUI GELS - Our Ref. LIQI-0290

Larry:

As a result of our telephone conversation today, it appears that after our long negotiations seeking settiement, we have
reached an impasse. Therefore, | see no alternative but to move forward with this cancellation proceeding. Consequently,
please let me know when | can expect to receive registrant's responses to petitioner's interrogatories and request for
production which were served by mail on July 7, 2005. If | do not hear from you by March 28, 2008, we will move to compel

discovery.

Alan

3/31/2008




