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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
TRADEMARK TRIAL APPEAL BOARD

In the matter of United States Registration No. 1,500,164
Date of Issue: August 16, 1988
Mark: THE GOLD STANDARD

SMART CHOICE FOODS, LTD., : Cancellation No. 92,044,270
Petitioner, ; N ENIANELS

\'

NATURE’S WAY PRODUCTS, INC.,
Registrant.

MOTION FOR SUMMARY JUDGMENT IN FAVOR OF PETITIONER

COMES NOW, the Petitioner and respectfully requests the Entry of
Summary Judgment pursuant to Rule 56, F.R. Civ. P. This Motion is supported
by the attached Memorandum of Law, Exhibits and the Declaration of Robert

Seader. A proposed form of Order is attached hereto.

Respectfully submitted,

==

Scott J. Fields, Esquire
National IP Rights Center, LLC
550 Township Line Road

Suite 400

Blue Bell, PA 19422

Phone: (610) 680-2301
Facsimile: (610) 680-2319
E-mail: sfields@niprc.com

—

07-29-2005
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
TRADEMARK TRIAL APPEAL BOARD

In the matter of United States Registration No. 1,500,164
Date of Issue: August 16, 1988
Mark: THE GOLD STANDARD

SMART CHOICE FOODS, LTD., : Cancellation No. 92,044,270
Petitioner, :
: CONFIDENTIAL
v X SUBJECT TO PROTECTIVE ORDER

NATURE’S WAY PRODUCTS, INC.,
Registrant.

MEMORANDUM IN SUPPORT OF SUMMARY JUDGMENT
PURSUANT TO RULE 56 F.R. Civ.P

I. INTRODUCTION

This paper is respectfully submitted in support of the Petitioner's Motion for
Summary Judgment. The present Petition avers that the Registrant’'s “The Gold
Standard” mark has been abandoned. As will be set forth herein, Registrant has not
produced a single piece of evidence supporting its use of “The Gold Standard” or
rebutting the allegation of abandonment. Petitioner is entitied to Summary Judgment as
a matter of law.

Il. FACTUAL BACKGROUND

The present Petition was filed following a factual investigation by Petitioner. This
investigation included a thorough review of Registrant’s product literature, an
examination of Registrant’s products and extensive Internet searches using search

engines such as Google. This examination clearly revealed that “The Gold Standard”




mark had been abandoned. (Seader Decl. {[{[2-4). Petitioner also called Registrant’s
Utah offices and requested THE GOLD STANDARD product, but was informed that no
such product existed. (Seader Decl. {[{2-4).

Following the filing of the Answer, Petitioner served a First Set of Interrogatories
and Document Requests on May 3, 2005. This discovery was largely directed toward
the central issue in the case, that of abandonment. See attached Exhibit A. These
discovery requests sought specific detailed evidence regarding trademark usage and
sales using the mark at issue.

On June 8, 2005, Registrant provided only Objections to the discoveﬂ
purportedly based upon the lack of a Protective Order. After a telephone conference
between counsel, a Protective Order was worked out between the parties and entered.
Counsel for Registrant also promised to promptly provide evidence of usage, if it
existed. On or about June 16, 2005, three (3) documents were produced. See Exhibit
B. The first, Exhibit B-1, purports to be an unlabeled advertisement which shows a
group of Registrant’s products and includes the words “The Gold Standard” in
conjunction with Registrant’'s house mark. Exhibit B-2 is the same advertisement which
purports to appear in a 2005 edition of Healthsights. Registrant has produced no
evidence that this document was ever actually published and/or when and/or where.
Finally, the Registrant provided a document purporting'to be a label of a Ginsun Extract
Product with a 1994 copyright notice. Exhibit B-3. This document includes the words
“The Gold Standard” in small type. No evidence of when or where this label was ever

actually used has been provided.



Registrant further agreed to provide full responses to the Interrogatories and
discovery requests by July 15, 2005, at least as to the issue of abandonment. This
deadline was not met. On July 19, 2005, an alleged internal Nature’s Way trademark
survey (dated June, 2002) was disclosed with a letter (Exhibit C). According to
counsel’s cover letter accompanying the document, this purports to be a listing of
trademarks, to be retained by Registrant at that time. Other than the four (4)
documents, Registrant has provided no interrogatory responses which are presently

overdue by approximately seven (7) weeks.

lil. ARGUMENT

1. The Summary Judgment Standard

The summary judgment procedure is a pretrial device to dispose of cases in
which there is no genuine issue as to any material fact, and the moving party is entitled
to judgment as a matter of law. See, Buffeft v. Chi-Chi’s, Inc., 226 USPQ 428 (TTAB
1985); Block Drug Co. v. Morton-Norwich Products, Inc., 202 USPQ 157 (TTAB 1979);

and cases cited therein. Fed.R.Civ.P. 56( c); Greyhound Corp. v. Both Worlds Inc.,

6 USPQ2d 16351 (TTAB 1988). Entry of summary judgment is appropriate only where
there are no genuine disputes as to material facts and judgment may be rendered as a
matter of law based on the undisputed facts. See Sweats Fashions v. Panill Knitting
Co., 833 F.2d 1560, 4 USPQ2d 1793 (Fed. Cir. 1987). Issues of fact are not to be tried
via a motion for summary judgment, but rather, all that is to be determined is whether

issues of fact exist which should be tried. See Continental Can Co USA Inc. v.



Monsanto Co., 948 F.2d 1264, 20 USPQ2d 1746 (Fed. Cir. 1991), and Flatley v. Trump,

11 USPQ2d 1284 (TTAB). Summary judgment is appropriate here.

2. The Abandonment Standard

Section 45 of the Trademark Act, 15 U.S.C. Section 1127, provides that a mark is
abandoned when “its use has been discontinued with intent not to resume such use.
Nonuse for two consecutive years shall be prima facie abandonment.” In order to
prevail on a claim for cancellation on the ground of abandonment, a party must allege
and prove, abandonment of the mark as a result of nonuse or other conduct by the
registrant. See Trademark Act Section 45, 15 U.S.C. Section 1127; Lipton Industries,
Inc. v. Ralston Purina Co., 670 F.2d 1024, 213 USPQ 185 (CCPA 1982). Introduction
of evidence of nonuse of the mark for two consecutive years constitutes a prima facie
claim of abandonment and shifts the burden to the party contesting abandonment to
show either: (1) evidence to disprove the underlying fact triggering the presumption of
two years nonuse or (2) evidence of an intent to resume use to disprove the presumed
fact of no intent to resume use. See trademark Act 45, 15 U.S.C. Se3ction 1127,
Imperial tobacco Ltd. V. Philip Morris Inc., 899 F.2d 1575, 14 USPQ2d 1390 (Fed. Cir.
1990); see generally 2J. Thomas McCarthy, McCarthy on Trademarks and Unfair
Competition, 17.06[2] (3d ed. 1992) citing Cerveceria Cenrroamericana S.A. v.
Cerveceria India Inc., 892 F.2d 1021, 13 USPQ2d 1307 (Fed. Cir. 1989).

3. Registrant Has Provided No Evidence of Usage Or
Non-Abandonment of “The Gold Standard”

Since the inception of this proceeding, Registrant has not produced a single

piece of evidence that the mark “The Gold Standard” was ever used in commerce, at




any time, let alone in the 2 to 3 years preceding the filing of the present Cancellation
Petition. There is not a single fact in the record showing use or rebutting the showing of
abandonment. Registrant has failed to provide substantive answers to Petitioner’s
Interrogatories. Registrant has shown no evidence of sales, usage or affixation of The
Gold Standard Mark to any of its myriad of products. All of this information was
requested in Petitioner’s Interrogatories 2-9 and Document Request Nos. 1-11. (Exhibit
B).

In the five (5) months since the filing of the Petition, Registrant, a nationally
known company,' has only located and produced four (4) pieces of paper which even
cursorily show the trademark in question. The four (4) documents produced do not
address the abandonment issue and also do not show that the “The Gold Standard”
was ever actually used as a trademark, let alone abandoned.

Documents B-1 and B-2 which may date from sometime in 2005, do not evidence
present trademark usage. Aside from the recent date, they fail to show affixation to a
product. As to B-2, it is not clear when the document was created or whether and when
it was actually published. Nor does the 1994 label (B-3). Even Registrant’s document
purporting to be dated June, 2002 does not evidence any actual or ongoing usage or
even resumption following non-usage. Even if an alleged intent not to abandon “The
Gold Standard” existed in mid-2002 and can be gleamed from this document, it was

clearly not acted upon even as of this date, approximately three (3) years later.




IV. CONCLUSION

Registrant has been unable to produce a single shred of evidence that the mark
The Gold Standard was ever affixed to a single product in commerce, anywhere or at

any time. The Registration should be cancelled as a matter of law.

P

Scott J. Fields
Attorney for Petitioner

National IP Rights Center, LLC
550 Township Line Road

Suite 400
Blue Bell, PA 19422

(215) 680-2301
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
TRADEMARK TRIAL APPEAL BOARD

In the matter of United States Registration No. 1,500,164
Date of Issue: August 16, 1988
Mark: THE GOLD STANDARD

SMART CHOICE FOODS, LTD,, : Cancellation No. 92,044,270
Petitioner, :

v

NATURE'S WAY PRODUCTS, INC.,
Registrant.

DECLARATION OF ROBERT SEADER

Robert Seader hereby declares under penalty of perjury as follows:

1. | am the president and CEO of the Petitioner in the above
captioned matter.

2. Prior to the commencement of the Cancellation Petition, Petitioner
undertook a factual investigation into the abandonment issue.

3. Petitioner examined Registrant’s products in stores, reviewed
Registrant’'s websites, and reviewed Registrant’s product literature and
advertisements through internet searches for the use of The Gold Standard. No
such usage was found.

4. Petitioner also called Nature’s Way, inquired about them any

products called Gold Standard and was informed that no such name existed.



»

| hereby declare that the foregoing is true and correct under penalty of

et Joch,,

Robert Seader

perjury.

Date: 7/1( /05——




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
TRADEMARK TRIAL APPEAL BOARD

In the matter of United States Registration No. 1,500,164
Date of Issue: August 16, 1988
Mark: THE GOLD STANDARD

SMART CHOICE FOODS, LTD., : Cancellation No. 92,044,270
Petitioner, :

\

NATURE’'S WAY PRODUCTS, INC.,
Registrant.

ORDER

Having come upon the Motion of Petitioner for Summary Judgment
seeking cancellation of U.S. Registration No. 1,500.164, and having found no

material facts in opposition thereof, Petitioner's Motion for Summary Judgment

seeking to cancel U.S. Registration No. 1,500,164 is granted. The Commissioner

is directed to cancel U.S. Registration No. 1,500,164 “THE GOLD STANDARD".

Trademark Trial and Appeals Board

Date:







13.  The term "person" refers to any individual, corporation, proprietorship,
association, joint venture, company, partnership or other business or legal entity, including
governmental bodies and agencies.

14.  The term "communication" refers to any exchange or transfer, known to
Registrant, of information between two or more persons, whether written, oral, or in any
other form.

15.  Inlieu of identifying a document or tangible thing, Registrant's supplying of a
copy or photograph thereof or producing the document or thing for inspection and copying
by Petitioner (each document to be designated as responsive to the particular
interrogatory calling for its identification) pursuant to the Request for Production shall be
deemed sufficient identification unless further identification is requested. However, if
production of any document or tangible thing is refused, full identification of each such
document or thing and the reason for refusing to produce it is requested.

16.  Where an identified document is destroyed, or alleged to have been
destroyed, state the date of and reason for its destruction, identify each person having any
knowledge of its destruction, and each person responsible for its destruction.

17.  Once a person has been identified in an answer to an interrogatory, it shall
be sufficient thereafter when identifying that person merely to state his, her or its name.

18.  The term "contract" refers to all contracts, sub-contracts, agreements or
understandings regarding the purchase, procurement, acquisition, or use of the accused
product, components or services relating to accused product, components or services

relating to accused products as well as all documents relating to a "contract”.

Interrogatory No. 1

Identify all persons who were or are involved in the preparation of these

Interrogatories and Requests for Production.



N

Interrogatory No. 2

State the products on which the mark GOLD STANDARD had been used.

Interrogatory No. 3

Describe the structure of Nature's Way Products, Inc., including the identity of any
and all officers and directors.

Interrogatory No. 4

Identify all publications of Nature’s Way Products, Inc. which include the mark
GOLD STANDARD.

Interrogatory No. 5

Identify documents which relate to any decision to change, abandon or remove
the GOLD STANDARD mark from any product.

Interrogatory No. 6

State all facts in support of the Answer and Affirmative Defenses.

Interrogatory No. 7

State all legal grounds and supporting and/or refuting facts relating to any
assertion that the GOLD STANDARD mark has been abandoned and has not been

used in the years 1999, 200, 2001, 2002, 2003, 2004 and 2005.

Interrogatory No. 8

For each of the years 1999, 2000, 2001, 2002, 2003, 2004 and 2005, specify:
(@)  each product on which the mark GOLD STANDARD was affixed and
marked; and

(b)  the level of sales for each product so marked.



(c) identify a label showing the GOLD STANDARD mark for each product
identified in sub-section (a).

Interrogatory No. 9

State all years or time periods in which Registrant ceased any usage of the

GOLD STANDARD mark.

NATIONAL IP RIGHTS CENTER, LLC

By: M |

SCOTT J. FIELDS, ESQUIRE
550 Township Line Rd., Suite 400
Blue Bell, PA 19422

(610) 680-2301

Attorney for Petitioner
Smart Choice Food Sales, Ltd.

Date: S-5- 05




INSTRUCTIONS

A. As to any document that Registrant refused to produce, supply a
description of the document by date, author, addressee, copy addressees,
custodian and subject matter, is sufficient to allow a motion pursuant to Rule 37
of the Federal Rules of Civil Procedure for production of said document. If
Registrant's refusal to produce is based upon a claim that the document is
subject to privilege, state, as to such document, the nature and basis of the claim
of privilege and the client upon whose behalf said privilege is claimed.

B. These requests are continuing in nature and any documents which .
come into the control of Registrant its agents, servants, employees, or any
person acting on its behalf, after these requests are served shall be produced
forthwith.

REQUESTS

1. Produce all documents and things concerning and/or relating to the
use of the name GOLD STANDARD by Registrant.

2. Produce all documents relating to internet websites and domains
owned or controlled by Registrant and which use or show the mark GOLD
STANDARD.

3. Produce all advertisements, sales brochures and marketing
materials which in any way relate to the GOLD STANDARD product.

4. Produce all documents relating to all sales of products to which the mark
GOLD STANDARD is affixed for the years 1997, 1998, 1999, 2000, 2001, 2002, 2003,

2004, and 2005.



5. Produce all documents relating to the selection of the name GOLD
STANDARD.

6. Produce all documents relating to any cessation of or abandonment of the
mark GOLD STANDARD.

7. Produce all documents and things relating to the sales, revenues,
costs, and profits of each product to which the mark GOLD STANDARD is affixed
for each of the years 1999-2005.

8. Produce all documents and things related to the facts alleged in the
Complaint or denied in the Answer and Affirmative Defenses.

9. Produce all documents and things relating to pending plans by
Nature's Way Products, Inc. to market and/or sell products marked with GOLD
STANDARD.

10.  Produce all art work created for GOLD STANDARD, including that
for advertisements, websites, packaging or marketing materials.

11.  Produce all documents, the identity of which was called for in
Petitioner’s First Set of Interrogatories.

Respectfully submitted, Vi

SCOTT J. FIELDS, ESQUIRE
NATIONAL IP RIGHTS CENTER, LLC
550 Township Line Rd.
Suite 400
Blue Bell, PA 19422
(610)-680-2301
Counsel for Petitioner
Dated: d/(/f/ﬁ> Smart Choice Food Sales, Ltd.
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~ daily nutrition

2000,

impove your health by adding more Omega-3,

/LS

Omega-6 and Omega-9 fats to your daily diet

©...1 1 ssential fatty acids
! (EFAs) are the “good”
fats your hody needs to
L function properly. They
.. 7. provide energy, increase
your absorption of nutrients from
foods and support the health of
your hones, brain, breasts, eyes,
heart, immune system, joints,
nerves, muscles, prostate and
skin. They even help you maintain
hormonal balance.

There are two groups of EFAs:
omega-3 and omega-6. They are
called “essential” because they
must be obtained in the daily diet.

Omega-3 fats

Unless you eat a fot of fish or flax
you may not be getting enough
omega-3 fats. The three most
important omega-3 fats are:

» EPA (eicosapentaenoic acid)
important for cardiovascular
health and producing anti-
inflamimatory hormones

« DHA {docoszhexaenoic acid)
essential to the brain, eyes, nerves
and all cell membranes

* ALA (alpha-linolenic acid)
which the body converts into
EPA and DHA

Omega-6 fats

These EFAs are abundant in
meats, nuts, beans, leafy greens
and d vegetable oils.

sources of omega-9s are maca-
damia and extra virgin olive oils.

Healthy need for

EFA supplements

If you're like most Americans you
are likely consuming teo much

‘The most important are:

* GLA {(gamma-linolenic acid)
necessary for healthy skin, hor-
monal balance and producing
anti-inflammatory hormones

« AA (arachidonic acid) essential
to normal brain and nerve func-
tions, blood viscosity and making
pro-inflanmatory hormones;
Some AA is necessary, but too
much is uithealthy

« LA (linoleic acid} which the
body converts into GLA and AA

What about omega-9s?
Although not considered essential,
omega-9 fats are healthy nonethe-
less. Whenever possible they
should be consumed in place of
saturated fats—especially for car-
diovascular health. The best

d fat and AA, but not
enough ALA, EPA, DHA and GLA.
This imhalance of fats can be
causing or contribuling to health
problems. That's why nutritional
experts d i t

* Breast health: Omega-3
and omega-b falty acids promote
breast health, and studies show
GLA reduces breast tenderness.*

¢ Cardiovascular & heart
health: Supportive but not con-
clusive research has shown that
EPA & DHA omega-3 fatty acids
may reduce the risk of coronary
heart disease. ALA and Omega-9
fats are also helpful.

* Diabetes: Diabetics can have

ing the diet with direct sources of
healthy fats—such as borage, cod
liver, evening primrose, fish, flax,
hemp, krill, macadamia, olive and
marine microalgae oils. Studies
demonstrate the effectiveness of
taking essential fatty acid supple-
ments to address specific health
concerns. The key is knowing
which type of essential fat helps
with your particular health need,
summarized as follows—

* Bone density: GLA and EPA
enhance the absorption of calcium
and increase its deposition into
bones for greater bone density.*

trouble converting essential fatty
acids, especially LA into GLA,
which is necessary for proper
nerve function.

* Digestion: EPA and GLA help
regulate bowe! functions.*

* Energy: GLA, ALA EPAand
DHA are energy sources for the
hody. They also improve the flow
of nutrients and oxygen to cells.*

« Eye function: DHA is critical
to the structure of the eves, and

research shows it helps promote

healthy visual function.*

AA%

Borage Off -
Evening Primrase Oif -
Cod Liver Of -
Fish Oif -
Flax Oif 54-57
Hemp Oil 18
Kritt O -
/:3% Microalgae Of -

" Know vvc@,%:\&a.m mmem & bad

Status
Shart and Medium Good
Chain Saturated Fals
Long-chain Satwrated  Bad
Fats and Trans Fats
' Monounsaturated Fats Good
Polpupsaturated Fats Good

.

« Female hormonal balance:
An imbalance of essential fatty
acids can cause hormonal
problems and severe PMS and
menopausal symptoms. Taking
GLA, ALA and EPA supplements
help restore balance.

» Immunity: Essential fatty
ackds are necessary for a strong,
responsive immune systemn. ALA
is especially beneficial.

EPA%

”" Best EFA w&%@ﬁwii sources

Info

Easiy digested and a source of energy;
Daes not clog arterfes, raise LDL
cholesterol ar cause heart disease;
Found in butter, coconut and paim oils

Body stores them as fat; Raise LDL
cholestarol; Increase risk of heart
disease: Found In meats and many
fried. baked and processed foods
Include omega-9 fatty acids; Linked to
better cardiovascular heaith and longer
life spans: Best found in macadamia
and ofvs oils

Inohude omega-3 and omega-5 EFds
that are needed for nearly every bodily
function; Found in fish and plant oils

e

* Joint mobility: Clinical stud-
ies show GLA and EPA promote
joint mobitity and flexibility.*

* Mental function: The brain
requires more omega-3 fats than
any other part of the body. DHA
1s essential to the composition
and function of its celtular mem-
branes.* £PA is a precursor to
hormones that regulate mood
and other mental functions.*
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* Mood: Studies show EPA and
DHA support healthy emotional
balance and 4 positive mood.*

* Muscles: EFAs improve ener-
gy, stamina and the development
of muscle tissue.* They also facili-
tate protein metaholism and help
speed muscle recovery.* GLA, ALA
and EPA are the most helpful.

* Pregnancy/nursing: DHA s
added to infant formulas because
it is essential to the proper devel-
opment of 2 baby's eyes, brain and
nervous system.* Supplementing
the diet with DHA is encouraged
for pregnant and nursing mothers
so that it is passed to the child.

* Premenstrual Syndrome:
PMS sufferers may have low levels
of essential fats, which causes

fluid retention. Studies show GLA
helps reduce PMS symptoms.*
The unique combination of EPA,
DHA and phospholipids within
krill oil are also shown to relieve
symptoms associated with PMS.*

* Prostate health: GLA sup-
ports prostate health.* Omega-3
fatty acids are also beneficial.

* Skin: GLA promotes healthy
skin by helping it retain moist-
ure.* In clinical studies, people
with dry, scaly and irritated skin
significantly benefited from sup-
plementing their diet with GLA.
Omega-3 fats are also helpful.
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Workman Nydegger

1000 Eagle Gate Tower
60 Last South Temple
Salt Lake City, Utah 84111
Phone: (801)) 533-9800
Fax: (801) 328-1707

FAX TRANSMISSION COVER SHEET

Date: July 19, 2005
To: ScoTT . FIEINS
NATIONAL I RIGHTS CENTER, LLP
Fax: (610) 680-2319
Phone: (610) 680-2319
Re: Smart Choice Food Sales, 11D, v. Nature’s Way Products, Inc.

Our File No. 10265.14]
Sender: Robyn I.. Phillips

YOU S$UIOULD RECEIVE _ & _PAGL(S), INCLUDING ‘T1HS COVER SHEET. 1F YOU
DO NOT RECEIVE ALL THE PAGES, PLEASE CALL 801-533-9800

Comments:

PRIVILEGED AND CONFIDENTIAL

THE INFORMATION CONTAINED IN TIHS FACSIMILE MFESSAGE IS ATTORNEY PRIVILEGED AND CONFIDENTIAL
INFORMATION INTENDED ONLY FOR ‘THE USE OF THE INDIVIDUAL OR ENTITY NAMED ABOVE. IF TIIE READFEIR OF TS
MESSAGE 1S NOT TIHF INTENDED RECIPIENT, OR THE FMPLOYEE OR AGENT RESPONSIBLE TO DFLIVER IT TO THE
INTENDED RECIPIENT, YOU ARE NERESY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS
COMMUNICATION IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED TIIS COMMUNICATION IN FRROR, PLEASE

IMMEDIATELY NOTIFY US BY TELEPHONE, AND RETURN THE ORIGINAL MESSAGE TO US AT TUR AROVE ADDRESS VIA
THE US. POSTAL SERVICF. THANK YOU.
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1000 TacL: GATE TOWER

G0 Easl' SOUTH TEMPLE

SaLt Lake Cruy, Urane 84111
TrIEPHONE: (801) 5330800

Fax: (RO1) 328-1707

WEASITE: TP /I WWNGWNLAWLCOM

July 19, 2005

Via Facsimile
Original via U.S. Mail

Scott J. Tields, Esquire

NATIONAL IP R1GHTS CENTER, L1.C
550 ‘Yownship Line Road, Suitc 400
Blue Bell, PA 19422

Re: Smart Choice Food Sales, LTD. v. Nature's Way Products, lnc.

Mark: TIIE GOLD STANDARD
Canccllation No. 92,044,270
Our Fil¢: 10265.141

Dear Mr. Ficlds:

Nature’s Way has continued to go through its various documents in an effort to
comply with the written discovery served on behalf of your client. Enclosed is a copy of
a documcnt bearing Bates Nos. NATWAY 00001-0004, which is a trademark survey,
dated 2002, completed by Mr. Rory Mahony, the president of Nature’s Way Products,

Inc. As you can sce from page 4 of the document, Nature’s Way intended to keep the
mark and clcarly did not intend to abandon the mark at issue.

As I have previously indicated, as discovery procceds in this malter, Nature’s
Way intends to show and will show that there was no abandonment of the mark at issuc.
We believe that the enclosed materials further support Nature’s Way’s position that, ¢ven
if therc was a period of non-use, to which Nature’s Way docs not concede, there was no
intent on behall of Nature’s Way to abandon the mark. As a result, Nature’s Way intends
to vigorously defend its Registration of the mark “The Gold Standard,™ and will oppose
any attempt by your client to register any confusingly similar mark.

If you have any questions regarding this matter please feel free to contact matler,
Cordially,

WORKMAN NYDEGGER

ROBYN L. PHILLIPS

RLP:kG
Enclosure
WaAL0265\14 1\K CO000004305V 001 .doc
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TO:  RORY -NAHCNY

FROM:

6/4/02

We are In the pro

FAX NO. 8013281707

REDACTED

TRADEMARK SURYEY -2002

P. 03

ess of reviewing the company's trademark portfolio and would

llke your assistan¢e in determining which trademarks we should keep and which
we should abanddn. Please assist us by completing this Trademark Survey and

returning it to

your cooperation fnd assistance,

" in the Legal Department by July 1st. Thank you for
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Smart Release
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

SMART CHOICE FOOD SALES, LTD.

Petitioner,

V. Cancellation No. 92044270

NATURE’S WAY PRODUCTS, INC. Mark: GOLD STANDARD

Registration No. 1,500,164
Registrant.

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing Motion for

Summary Judgment in favor of Petitioner, Memorandum in Support of Summary

Judgment Pursuant to Rule 56 F.R.Civ. P., Declaration of Robert Seader,

Exhibits and Order was served on Registrant by mailing a true copy thereof by

~=A

facsimile and First Class Mail, postage prepaid, this 25 day of July, 2005, in

an envelope addressed as follows:

Robyn L. Phillips, Esq.
1000 Eagle Gate Tower

60 East South Temple
Salt Lake City, Utah 84111
Facsimile: (801) 328-1707

et

Scott J. Fields




