Trademark Trial and Appeal Board Electronic Filing System. http://estta.uspto.gov
ESTTA Tracking number: ESTTA205981

Filing date: 04/19/2008

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Proceeding 92044046

Party Plaintiff
Agrigenic Food Corporation

Correspondence | Agrigenic Food Corporation
Address 5152 Bolsa Avenue STE 101
Huntington Beach, CA 92649-1047
UNITED STATES

Submission Motion to Extend

Filer's Name Robert Kavanaugh

Filer's e-mail robert_kavanaugh@hotmail.com

Signature /Robert Kavanaugh/

Date 04/19/2008

Attachments MOTION TO EXTEND TESTIMONY PERIOD 30 DAYS.pdf ( 10 pages )(148245

bytes )



http://estta.uspto.gov

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

TRADEMARK TRIAL AND APPEAL BOARD

Agrigenic Food Corporation, Cancellation No.: 92044046
Petitioner, MOTION TO EXTEND TESTIMONY
PERIOD 30 DAYS
Vs.
NATURE'S WAY PRODUCTS, INC.,

Respondent

Petitioner Agrigenic Food Corporation by successor—-in-interest
Robert Kavanaugh d/b/a/ Agrigenic Food Company respectfully move
for a thirty (30) day extension of the testimony period.

This extension is necessary to correct petitioners' innocent
error which resulted in petitioner’s failure to present evidence
during the assigned 30-day testimony period. Pro SE petitioner’s
miss-reading or miss—-interpretation of the language used in the
TTAB’s September 24, 2007 order which reset the schedule to permit
plaintiff testimony UNTIL April 17", 2008, was perceived
erroneously to mean that the testimony period began on April
17", 2008 and ended thirty days thereafter.’ Petitioner’s
failure to present evidence was due to an innocent error, the

result of petitioner’s good faith belief that the testimony

! See Declaration of Robert Kavanaugh in Support of Extending Petitioner’s

Testimony Period.
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period began April 17", 2008 and ended thirty days thereafter.
Petitioner has attempted to contact registrant's counsel
regarding petitioner’s innocent error and this motion to extend,
but Registrant’s counsel was unavailable. Petitioner’s recent
attempts to contact Registrant’s counsel by phone, fax and email
have been unsuccessful and numerous messages left on counsel’s

voicemail have not been returned. °

In spite of earlier, good
faith negotiations between the parties to reach a settlement,
the registrant’s more recent disinclination to communicate
suggests that no significant progress toward settlement is likely
between the parties, and since absent the boards granting of this
motion to extend time, the petitioner’s innocent error will
likely result in a dismissal of this cancellation proceeding
with prejudice, pursuant to Trademark Rule 2.132(a), it is
critical for the board to take into account all relevant
circumstances surrounding the party's omission. The balance of
equity favors the board granting this motion to extend the

testimony period for thirty days (30). The newly proposed

testimony period would be as follows:

NEWLY PROPOSED SCHDULE

2 See Petitioner’s Recent Correspondence with Registrant’s Counsel attached to
the Declaration of Robert Kavanaugh in Support of the Motion to Extend as

Exhibit A.
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30-day testimony period for party
in position of plaintiff to close: May 16, 2008

30-day testimony period for party
in position of defendant to close: July 16, 2008

15-day rebuttal testimony period
to close: August 31, 2008

Conclusion

Given the prior requests for stipulated extensions of time
initiated by the registrant, and agreed to by the petitioner, in
this proceeding, it is unlikely that there would be a danger of
prejudice to the registrant if this additional thirty day (30)
extension is granted, and since the Federal Courts generally
favor the resolution of disputes on the merits over strict
adherence to procedure, this motion to extend time should be
granted and the petition to cancel should be allowed to proceed

forward with the rescheduled testimony closing dates.

Da this 18" daysof April, 2008
iﬁssf{@%/

Robert G. Kavanaugh, Pro SE

Agrigenic Food Company

5412 Bolsa Avenue, Suite C
Huntington Beach, CA 92649

Phone: 714-899-3477

Fax: 714-899-0078

Email: Robert_Kavanaugh@hotmail.com
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

TRADEMARK TRIAL AND APPEAL BOARD

Agrigenic Food Corporation, Cancellation No.: 92044046
Petitioner, DECLARATION OF ROBERT
KAVANAUGH IN SUPPORT OF
Vs. MOTION TO EXTEND TESTIMONY
PERIOD 30 DAYS WITH
NATURE'S WAY PRODUCTS, INC., SUPPORTING EXHIBITS
Respondent

State of California )
) SS:
County of Orange )
Robert G. Kavanaugh, (hereinafter *“petitioner” or *“Kavanaugh”)
being first duly sworn on oath, declares and says:

1. T am the proprietor of Agrigenic Food Company, assignee of
all goodwill and interest in Agrigenic Food Corporation,
including the goodwill and proprietary rights to the use of
the mark “Extra Energy Enzymes,” on dietary supplements,
and I have personal knowledge to the facts and information
declared to herein.

2.0n April 18", 2008 at approximately 4:10 pm PST, I re-read
the TTAB order dated September 24, 2007, which set the
Discovery and Testimony periods for Cancellation 92044046
for EXTRENERGY. In doing so, I realized that prior to that

moment, I had been miss-reading or miss-interpreting the
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language in specific to the 30-day testimony period
schedules for petitioner and registrant. The relevant
portion of the schedule reads as follows:

30-day testimony period for party
in position of plaintiff to close: April 17, 2008

30-day testimony period for party
in position of defendant to close: June 16, 2008

15-day rebuttal testimony period to close: July 31,
2008.
3. To my great detriment and dismay, I had been reading the
(highlighted in bold words) information to mean that April

17th, 2008 was the beginning of the plaintiff’s testimony

period to file (closing) arguments, but today, upon review,
I can see that I had miss-interpreted the actual meaning of
the sentence. The words “to close” as used in the sentence
was describing the “30-day testimony period . . . to
close,” rather than describing the “party in position of
plaintiff to close.”

4, In spite of having read that sentence numerous times
before, I had always interpreted that sentence to mean that
the plaintiff’s period for filing closing arguments began
on April 17°%, 2008.

5. Prior to recognizing my error, I had been waiting UNTIL
April 17", 2008 to file the appropriate documents,

including a contemplated Motion for Summary Judgment, in
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this cancellation proceeding. However, after re-reading
the paragraph and seeing my error for the first time on
April 18, 2008, I now recognize that I have inadvertently
missed the scheduled filing deadline, and have now
subjected the cancellation proceeding to a dismissal with
prejudice unless the board grants me an extension of time.
. Immediately after detecting my error, I attempted to
contact opposing counsel by phone and fax to resolve this
matter by (1) settling the cancellation proceeding in the
manner we had previously negotiated, or (2) stipulating to
a extension of time; however, counsel was not available by
telephone. (See Letter attached as Exhibit.)

. My error was unintentional and the resulting failure to
file testimony and supporting documents during the
scheduled testimony period was not done to cause delays,
and the resulting failure to prosecute this matter has
resulted from my good faith belief that the testimony
period began on April 17, 2008 and ran for thirty days

(30) thereafter.
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Further I sayeth naught

Dated this 18" day of April, 2008

“¥T§§w§;i§§q%ﬁ§$?

¢

Robert G. Kavanaugh, Pro SE

Agrigenic Food Company

5412 Bolsa Avenue, Suite C
Huntington Beach, CA 92649

Phone: 714-899-3477

Fax: 714-899-0078

Email: Robert_Kavanaugh@hotmail.com
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CERTIFICATE OF SERVICE

I, the undersigned, certify and declare that I am over the age
of 18 years, employed in the County of Orange, State of
California. On April 18th, 2008, I served a true copy of
MOTION TO EXTEND TESTIMONY PERIOD 30 DAYS and DECLARATION OF
ROBERT KAVANAUGH IN SUPPORT OF MOTION TO EXTEND TESTIMONY PERIOD
30 DAYS WITH SUPPORTING EXHIBITS pursuant to 37 C.F.R.

§2.119 by depositing it in the United States Mail in a sealed
envelope with the priority mail, first-class postage thereon

fully prepaid with to the following recipient(s):

Robyn L. Phillips

Workman Nydegger

1000 Eagle Gate Tower

60 East South Temple

Salt Lake City, Utah 84111

/gt e L

Robert G. Kavanaugh
Dated: April 18th, 2008
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Biotec Foods, Biomed Foods, Biovet International
Divisions of Agrigenic Food Company
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April 18, 2008

Robyn L. Phillips
Workman Nydegger

1000 Eagle Gate Tower

60 East South Temple

Salt Lake City, Utah 84111

Re: My Error in Reading Scheduled Dates
Agrigenic Food Corporation v. Nature’s Way Products, Inc.
Mark: EXTRENERGY Cancellation No. 92044046

Dear Ms. Phillips

I have just reviewed the schedule provided by the TTAB in September 2007, and I see that my
interpretation of the schedule is in error:

Proceedings resume: October 18, 2007

Discovery Period to Close: January 18, 2008

30-day testimony period for party

in position of plaintiff to close: April 17, 2008
30-day testimony period for party

in position of defendant to close: June 16, 2008

15-day rebuttal testimony period to close: July 31, 2008.

I 'am afraid that I have read the highlighted information to mean that April 17", 2008 was the beginning of
the plaintiff’s testimony period, but upon review, I can see that the actual meaning is “30-day testimony
period . . . to close” rather than “party in position of plaintiff to close,” which to my “pro se” brain meant
plaintiff’s period for filing closing arguments. I must confess, I feel pretty darn stupid after re-reading
that paragraph and seeing my error for the first time. It was not my intention to miss the filing deadline,
and you have me at a disadvantage. I hope you will agree to work with me to resolve this matter by
providing me with a letter from your client acknowledging no likelihood of confusion, rather than filing
for a dismissal because it was an innocent error on my part.

I really must communicate with you on Monday, April 18™, 2008, because apparently, time has run out,
and I will have to acknowledge my mistake to the TTAB, request more time, and file a Motion for
Summary Judgment on Monday, April 21, 2008, if you cannot agree to a settlement.

Respectfully Submitted,

/ot G e

Robert G. Kavanaugh

EXHIBIT A
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Divisions of Agrigenic Food Company
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April 18, 2008

Robyn L. Phillips
Workman Nydegger

1000 Eagle Gate Tower

60 East South Temple

Salt Lake City, Utah 84111

Re: No Response Received
Agrigenic Food Corporation v. Nature’s Way Products, Inc.
Mark: EXTRENERGY Cancellation No. 92,044,046

Dear Ms. Phillips

I am somewhat dismayed that I have not received a telephone call back from you regarding the above
referenced cancellation proceeding. I have left at least five messages in your voice mail regarding a
proposed resolution, and regarding the delayed interrogatory responses and other discovery responses. [
had had a good faith belief that we would resolve this cancellation proceeding by having your client
provide us with a simple letter stating no likelihood of confusion, or through the use of the previously
proposed co-existence agreement provided to you and your client last September.

At least it was my understanding that we were close to resolving this matter without having to cancel your
client’s mark. However, due to the lack of communication and the fact that the 30-day testimony period
for the party in position of plaintiff to close began on April 17, 2008, I must now proceed with the
cancellation proceeding documenting the fact that your client’s EXTRENERGY mark is abandoned.

I attempted to contact you by telephone several times during late February and March regarding the
interrogatories and requests for production of documents we exchanged in January. I have not received
any responses to my interrogatories or any additional documents from you since then. I have attached a
copy of the interrogatories and request for production of documents we provided to you in January.
Unless I hear something by next Friday, I must presume that you do not intend to respond to the
interrogatories or request for document production, and that you do not intend to provide me with the
letter or agreement consenting to the no likelihood of confusion resolution. That will leave me with no
choice but to file a Motion for Summary Judgment on the abandonment issue.

Since I am unable to communicate with you, I have no other option available and time is running out. [
would be happy to hear from you, so if you have any additional information, please do not hesitate to call.

Respectfully Submitted,

/ot @b

Robert G. Kavanaugh
President
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