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Cancellation No. 92042013

Bombardier Inc.

v.

Rally Accessories, Inc.

Linda Skoro, Interlocutory Attorney

This case now comes up on respondent’s motion, filed

July 23, 2004, to set aside the default judgment entered

against respondent, Rally Accessories, on March 31, 2004,

pursuant to Fed. R. Civ. P 60(b).

The petition to cancel in this proceeding was filed on

April 24, 2003, and the proceeding was instituted on May 27,

2003. Respondent failed to file an answer and petitioner

moved for default judgment on August 6, 2003. Receiving no

response from respondent to the motion, or to the notice of

default issued by the Board, and with return mail, the Board

provided service by publication on November 18, 2003.

Receiving no response to the notice by publication, default

judgment was entered. The registration, U.S. Reg. No.

1480726, was cancelled under Section 18 of the Act on April

15, 2004. Respondent now seeks to reinstate its

registration. Petitioner has objected.
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As grounds for the motion, respondent states that it

never received actual notice of the cancellation proceeding;

that respondent relocated but counsel that represented

respondent as an applicant remained the same.

Petitioner objects, contending that respondent had

failed to notify the office of its change of address; that

service was proper in that Board practice is to consider

prior representation not effective for cancellation

proceedings; that petitioner will be prejudiced by reopening

the proceeding; and that respondent has not presented

“exceptional circumstances” to warrant relief from judgment.

A judgment may be set aside only in accordance with

Fed. R. Civ. P. 60(b), which governs motions for relief from

final judgment. This is a strict standard that reflects the

public policy favoring finality of judgments and termination

of litigation. Counter-balancing this standard, however, is

that, because default judgments for failure to timely answer

the complaint are not favored by the law, a motion under

Fed. R. Civ. P. 55(c) and 60(b) seeking relief from such a

judgment is generally treated with more liberality by the

Board than are other motions under Fed. R. Civ. P. 60(b) for

relief from other types of judgments. Among the factors to

be considered in determining a motion to vacate a default

judgment for failure to answer the complaint are (1) whether

the plaintiff will be prejudiced; (2) whether the default
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was willful, and (3) whether the defendant has a meritorious

defense to the action.

Under the facts and circumstances in this case, we find

that respondent has not submitted a showing sufficient to

establish any of the elements set forth in Fed. R. Civ. P.

60(b). When a motion for relief from judgment is made

without the consent of the adverse party, it must be

persuasively shown, preferably by affidavits, declarations,

or documentary evidence, as may be appropriate, that the

relief requested is warranted for one or more of the reasons

specified in fed. R. Civ. P. 60(b). Respondent has provided

no supporting documentation with its motion.

In view thereof, respondent’s motion to set aside the

final judgment herein is hereby denied.
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