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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

Bombardier, Inc.,

Petitioner,
Cancellation No. 92042013
V.
Reg. No. 1480726
Rally Accessories, Inc.,

Registrant.
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Our Ref. No. 86162/0000005

OPPOSITION TO MOTION TO SET ASIDE DEFAULT/CANCELLATION

Box TTAB NO FEE
Commissioner for Trademarks
2900 Crystal Drive
Arlington, Virginia 22202-3514
Sir:

Bombardier, Inc. (“Petitioner”) hereby opposes Rally Accessories, Inc.’s (“Registrant™)
Motion to Set Aside the Default/Cancellation.

As grounds for its opposition to the Registrant’s Motion, Petitioner, by its attorneys,
avers as follows:

1. On April 24, 2003, Petitioner filed a Petition to Cancel Reg. No. 1,480,726 with
the United States Patent and Trademark Office.

2. On May 27, 2003, the Trademark Trial and Appeal Board (“Board”) instituted the

cancellation proceedings as Cancellation No. 92042013.

3. On August 29, 2003, the Board entered a Notice of Default against Registrant.
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4, On November 5, 2003, the Board suspended the cancellation proceeding to give
registrant notice of the cancellation proceeding by publication in the Official Gazette.

5. On March 31, 2004, the Board granted the Petition to Cancel because no
appearance was made in the cancellation proceeding after service was effected by publication in
the Official Gazette.

6. Although Registrant moved its office several years ago, it does not appear that it
ever notified the Office of its change of address as required by TBMP Rule 117.03 (“The
attorney representing the registrant is responsible for insuring the registrant’s correspondence
address is updated.”). See also TMEP Rule 603.03.

7. Petitioner also notes that Registrant permitted several other registrations for the
mark RALLY to lapse for failure to file a declaration under Section 8 in the past three years
including Reg. No. 1,974,527 and 1,971,768. Petitioner also notes that Registrant provided its
current address in application Ser. No. 75/052,877 which was filed on February 2, 1996.

8. In this proceeding, the Board served notice of the cancellation proceedings on the
registrant at its last known address. See TBMP Rule 117.03 (“in the case of a party whose
registration is the subject of a proceeding before the Board, any correspondence is sent to the
registrant itself”). In addition, the Board is not required to send correspondence to previous
counsel nor is it standard practice for the Board to do so. See TBMP Rule 117.03 (“any
representation which may be of record in the registration file at the time of the commencement of
the Board proceeding is not considered to be effective for purposes of the Board proceeding.”).
Finally, the Board made all reasonable efforts to provide Registrant with notice, including

publication in the Official Gazette as set forth in TBMP Rule 310.02.
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9. Petitioner will be prejudiced by reopening the cancellation proceedings after final
judgment has been entered. In contrast, the prejudice suffered by Registrant would be minimal
since Registrant can file a fresh application to register its mark. Registrant’s long delay in not
updating its current correspondence address with the United States Patent and Trademark Office
does not constitute excusable neglect. Consequently, Petitioner avers that Registrant has not
presented “exceptional circumstances” that would warrant the exceptional remedy of relief from
a final judgment under Fed. R. Civ. P. 60(b). See TBMP Rule 544.

WHEREFORE, Petitioner requests that the Board deny Registrant’s Motion to Set Aside
Default/Cancellation.

Please charge any fees due in connection with this document to Deposit Account No. 03-
3975, 86162/0000005.

Respectfully submitted,

Bombardier, Inc.

N
S
3

James R. Menker
Kevin T. Kramer

Petitioner’s Attorneys
Pillsbury Winthrop LLP
P.O. Box 10500
McLean, Virginia 22102
(703) 905-2000
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CERTIFICATE OF SERVICE

It is hereby certified that a copy of the foregoing OPPOSITION TO MOTION TO SET
ASIDE DEFAULT/CANCELLATION has been served on Matthew F. Johnston of Liniak,
Berenato & White at 6550 Rock Spring Drive, Suite 240, Bethesda, Maryland 20817 by first
class mail, postage prepaid, this 12th day of August 2004.
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