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MOTION TO SET ASIDE DEFAULT/CANCELLATION

This motion is in response to the notice of cancellation order of April 15, 2004
and the Boards decision granting petitioner’s petition for default of March 135, 2004,

Registrant submits that default should not be entered and the mark not cancelled
for the following reasons and moves that the Board set aside the default cancellation and
reopen proceedings:

1) Registrant never had actual notice of the present cancellation proceeding.
Undersigned Counsel hereby certifies that Registrant from the Patent and Trademark
Office never received a copy of the petition to cancel in this proceeding. Undersigned
further certifies that Registrant never received any correspondence regarding this
cancellation proceeding and had no notice of the instant cancellation until just recently. It
was not until June 26, 2004, when the undersigned conducted a routine investigation
regarding an unrelated matter was the instant cancellation proceeding first discovered.

2) Registrant moved its office to its present location, 5225 NW 159™ Street
Miami, FL 33014, well prior to the commencement of the instant cancellation
proceedings. In fact the Trademark office became aware that the Registrant did not
receive the notice of the instant cancellation proceedings as the notice was returned to the
Board by the letter dated August 21, 2003 from the law firm of Malloy & Malloy.
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3) Despite the fact that the Registration lists Mikolean M. Morgan as its attorney
of record, and the original Power of Attorney request that all correspondence be
concerning the mark be sent to Ms. Morgan, no notices regarding the present proceeding
were ever sent to Ms. Morgan. A simple inspection of all the pleadings and notices
confirms this fact.

4) Registrant stands ready to defend the cancellation. Regardless of the
cancellation proceeding, Registrant has continuously used the mark in commerce and
rights vested by such use are in no way diminished by the present cancellation. As such
both parties have an interest in reopening the proceedings to resolve the issue with no
harm to petitioner.

On July 22, 2004, Undersigned Counsel contacted Petitioner’s counsel to inquire
whether Petitioner had any objections to Registrant’s present motion. While no
agreement was reached, no specific objections were made during the brief conversation.

No fees are believed necessary for the present motion. However the
Commissioner is hereby authorized to charge deposit account 50-0548 for any
deficiencies.

Registrant hereby petitions for the default judgment to cancel the mark be set
aside and the proceedings re-opened and Registrant be given a time certain to file an
answer.

Respectfully sub_gr;in%d

July 23, 2004 W//

Matthew F. sfon
Attorney for Rgpistrant
Liniak, Berengto & White
Suite 240

6550 Rock Spring Drive
Bethesda, Maryland 20817
Tel.  (301) 896-0600
Fax. (301) 896-0607
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CERTIFICATE OF SERVICE

I certify that a copy of this paper was sent by first class mail this 23" day of July
2004, postage prepaid to James R. Menker, Attorney for Petitioner, at Pillsbury Winthrop

LLP P.0O. Box 10500 McLean, VA 22102.
/ /MM ?

Matthew I’Q Johnston




