UNITED STATES PATENT AND TRADEMARK OFFICE
Trademark Trial and Appeal Board

2900 Crystal Drive

Arlington, Virginia 22202-3513
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Cancel | ati on No. 92041457

Lucent Technol ogi es, Inc.
V.

Pala International Limted

Frances S. Wbl fson, Interlocutory Attorney:

DEFAULT JUDGMENT VACATED

The Board instituted this proceeding on January 22,
2003 and set March 3, 2003 as the due date for respondent’s
answer. On June 5, 2003, no answer having been filed by
respondent, the Board issued a notice of default, allow ng
respondent time to show why default judgnent should not be
ent ered agai nst respondent. Having no response, the Board
(on July 24, 2003) entered default judgnent against
respondent and respondent’s registration No. 2,315,251 was
cancel | ed.

Before the Board issued the default judgnent, however,
respondent tinmely filed both a notion (on June 30, 2003),
Wi th petitioner’s consent, for an extension of tine to
respond to the notice of default, and respondent’s response

(on July 24, 2003) to the notice of default. Neither



respondent’s notion to extend nor its response to the notice
of default was associated with the proceeding file for this
case until after the Board issued default judgnment agai nst
respondent. In view thereof, the default judgment is hereby

vacat ed.

NOTICE OF DEFAULT SET ASIDE

We now consi der whether the notice of default may be
set aside, a determ nation which is nmade in accordance with
Fed. R Cv. P. 55(c). Rule 55(c) reads in pertinent part:
“for good cause shown the court may set aside an entry of
default.” As a general rule, good cause to set aside a
defendant’s default will be found where the defendant’s
del ay has not been willful or in bad faith, when prejudice
to the plaintiff is |acking, and where defendant has a
meritorious defense. See Fred Hyman Beverly Hills, Inc. v.
Jacques Bernier, Inc., 21 USPQd 1556 (TTAB 1991).

In this case, it appears that respondent’s del ay was
not the result of willful conduct or gross neglect but
rather was a result of respondent’s m staken belief that it
was unnecessary to respond to the petition to cancel while
the parties were involved in settlenent negotiations. By
now filing an answer, respondent has shown it nmay have a
neritorious defense herein. Moreover, opposer wll not be

prejudi ced by applicant's delay in filing its answer, since



the close of the discovery period is herein extended to
allow the parties sufficient time to conduct any needed
di scovery. See Paolo's Associates Limted Partnership v.
Paol o Bodo, 21 USPQRd 1899 (Commr 1990).

Accordingly, the notice of default is hereby set aside.

TRIAL DATES RESET

Trial dates, including the close of discovery, are

reset as indicated bel ow

DISCOVERY PERIOD TO CLOSE: January 1, 2004

30-day testimony period for party in the position of March 31, 2004

plaintiff to close:

30-day testimony period for party in the position of the May 30, 2004

defendant to close:

15-day rebuttal period for party in the position of the July 14, 2004

plaintiff to close:

I N EACH | NSTANCE, a copy of the transcript of
testinony, together with copies of docunentary exhibits,
must be served on the adverse party within thirty days after
conpletion of the taking of testinony. Trademark Rul e
2.125.

Briefs shall be filed in accordance with Trademark Rul e
2.128(a) and (b). An oral hearing wll be set only upon

request filed as provided by Trademark Rule 2.129.



REGISTRATION WILL BE RESTORED

Regi stration No. 2,315,251 will be restored to active

status in due course.

PETITIONER REQUESTED TO RESPOND

Both respondent’s notion to extend and its response to
the notice of default were served on petitioner’s counsel.
However, the name and address for petitioner’s counsel
differs in respondent’s proofs of service fromthat which is
of record in this proceeding. Since respondent alleges that
petitioner’s counsel consented to respondent’s notion to
extend, it is presuned that counsel naned therein is
petitioner’s current counsel; however, the Board will not
change the correspondence address of a party unless the
change is requested in witing.

Accordingly, petitioner is requested to confirmits

counsel’s nane and address for correspondence purposes.

By the Trademark Trial
and Appeal Board



