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IN THE UNITED STATES PAT..NT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

£002-60-90

224 1Q1doy ey WLAOWL B 3uaied 'g'n

SOCIETE DES PRODUITS NESTLE S.A.,
OPPOSITION NO. 92,040,284

PETITIONER,
V. STIPULATED PROTECTIiVE ORDER
REGARDING DOCUM‘EiNTs AND
LINDEN OAKS CORPORATION, INFORMATION
i
i
RESPONDENT. l

It is hereby stipulated and agreed by and between the parties and their respeétive counsel,
i
subject to the approval of the Trademark Trial and Appeal Board (hereinafter the “Board”), that,

all discovery, whether oral or written, obtained by any party in connection with this ‘Cancellation
shall be governed by the following terms and conditions: :

1. Limited Use. All documents and things produced or to be produced by a:ny party, all

answers to interrogatories, all request for admissions and all deposition testimony are furnished

solely for the purpose of this proceeding, and may not be used for any other business or -
; o

commercial purpose, or disclosed to others except as specifically provided in this Protective, -}
Order. 2 o
2. Definitions. As used in this Protective Order: .

(a) “Document” shall mean all written, recorded, or graphic materiali(incluciing
{

writings, drawings, graphs, charts, photographs, phonorecords, and other data compilations from
which information can be obtained), whether produced or created by a party or anot}:wr person,
a

whether provided pursuant to the agreed discovery schedule herein, by subpoena, b}ir agreement,
i
|
|

or otherwise.



(b) “Designating Party” shall mean the party who determines that a disclosure of
information will reveal matters that it believes is not known or available to the public and which

it deems to constitute Confidential Material.

(c) “Receiving Party” shall mean the party who receives information! designated

as Confidential Material by the Designating Party. .

(d) “Confidential Information” shall mean all personnel, employee, Ii)roprietary,
|

business or other commercially sensitive information, whether documentary or otherwise, and
1

including, but not limited to trade secrets, designated as “CONFIDENTIAL” or ,
“CONFIDENTIAL - OUTSIDE COUNSELS’ EYES ONLY” and delivered or procgiuced by a
Designating Party in this action in response to a request for production of documentjs, subpoena
or otherwise. Designation of Confidential Information shall be limited to such inforémation the

Designating Party has an interest in preserving as confidential and/or a responsibiﬁt:y to

!
I

individuals in preserving their privacy rights.

(e) “Designated Persons” are: i) outside counsel of record, includingf legal and
clerical assistants working under outside counsel’s supervision and whose function:; require
access to such Confidential Information; ii) independent experts, consultants or tral};slators for
each pafty and their clerical personal, provided such advice and consultation will bci: used by the

|
parties at trial; iii) the author(s) of Confidential Information or anyone shown on Confidential

Information as having received it in the ordinary course of business; and iv) other p:ersons upon
whom the Parties mutually agree in writing. '
3. “CONFIDENTIAL” Designation. All information produced or delivereid by a

Designating Party in this action shall be treated as confidential and their use or discilosure shall

|
be governed by the terms of this Protective Order, provided that the Designating Pz;irty has



designated such information as “CONFIDENTIAL” at the time of its production or delivery.
Where a document is produced or otherwise provided in a magnetic medium (such as floppy
diskette or tape), the cartridge, reel, or medium container may be marked with an appropriate
confidentiality notice. All such CONFIDENTIAL information shall then be for the 5sole

inspection, copying and use by Designated Persons, as defined above, and in-house/counsel.

4. “CONFIDENTIAL-OUTSIDE COUNSELS’ EYES ONLY” Designatiojn. All
information produced or delivered by a Designating Party in this action shall be trez:‘tted as
confidential and their use or disclosure shall be governed by the terms of this Protecé:tive Order,
provided that the Designating Party has designated such information as “CONFIDE:NTIAL
OUTSIDE COUNSELS’ EYES ONLY” at the time of its production or delivery. \?\}here a
document is produced or otherwise provided in a magnetic medium (such as ﬂoppyj diskette or
tape), the cartridge, reel, or medium container may be marked with an appropriate éonﬁdentiality

!
notice. All such CONFIDENTIAL - OUTSIDE COUNSELS’ EYES ONLY inforrrflation shall

{

then be for the sole inspection, copying and use by Designated Persons, as defined above.

5. Disclosure To Designated Persons. Except as specifically provided here::in,

Designated Persons will hold in confidence and not disclose to anyone other than Designated
|

i

Persons, such Confidential Information, or any words, substances, summaries, abstiracts or
indices thereof. Each of the Designated Persons to whom Confidential Informationl is to be made
available, except for counsel of record and their regular employees, shall first acknfowledge that

they have reviewed the terms of this Protective Order and agree to be bound by its iterms, by

executing the undertaking annexed hereto and shall be subject to the jurisdiction o'f the Board in
1

enforcing this Stipulation and Order. Counsel for each party shall keep a list of eac:h person who

J
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executes the form annexed hereto and shall exchange such list with opposing counsel at the

conclusion of this action.

(a) prior to the disclosure to the Designated Parties set out in 2(d)(ii), 2(d)(ii1) and

2(d)(vi) above, the Receiving Party shall provide the Designating Party a copy of the signed

undertaking and any information requested in the undertaking, by overnight delivery service or
i
!

facsimile.
(b) Confidential Information will not be disclosed to any such persoﬂ for a period

|
of at least fifteen (15) days after service of the undertaking and the Designating Parﬁ'y may,
i

i

within the fifteen (15) day period, serve a written notice on Receiving Party of its oliaj ection to
i

the disclosure of Confidential Information to such person, setting forth the reasons fi'or objection,
in which event Receiving Party will not disclose any Confidential Information to sujch person.
(c) Within fifteen (15) days after service of the objection, the Designllating Party
may then move the Board for a protective order denying disclosure of Confidential Ijnformation
to such person. Failure of Designating Party to file a motion for a protective order wifithin such
fifteen (15) day period will result in waiver of any objection, unless otherwise stipuljated or
ordered. In the event a motion for a protective order is filed by the Designating Part;, there will

be no disclosure of Confidential Information to such person until the Board decides the motion

or the parties agree that disclosure of Confidential Information may be made. On any motion

filed in accordance with this paragraph, the Designating Party will have the burden of persuading
|

the Board that disclosure of Confidential Information to the person in question may 5resu1t in

harm to it or may result in the unauthorized disclosure of Confidential information |

‘
6. Declassification. Any party may move the Board for an order that Confidential
|

Information is, in fact, not confidential. On such motion, the Designating Party shal]I have the



burden of proving that the material in question is within the scope of protection afforded by Fed.
R. Civ. P. 26(c) and this Protective Order. Unless and until the Board rules that the information
in question is not confidential, the information shall continue to be treated as confidential
pursuant to the terms of this Protective Order. Any party may move the Board for reilief from the
Protective Order or for additional protective orders, or from agreeing between themsielves to
modification of this Protective Order. i

7. Confidential Information In Deposition.

(a) At any time during the taking of a deposition on oral examinationi, counsel for
the Designating Party may state that a particular line of questioning should be treatec%l
confidentially. Counsel for the parties shall then discuss, off the record, the scope of| ithe
discovery sought. After such discussion, if the Designating Party still believes the particular line
of questioning will disclose confidential information, the questioning will be carried|out under
the following conditions:

) the reporter shall be instructed to transcribe the questions and

answers which the Designating Party believes discloses Confidential Information on:pages

separate from pages of the transcript which do not contain or disclose Confidential Information;

(ii)  any and all representatives of the Receiving Party, othér than

outside counsel and outside experts and/or translators of the Receiving Party, shall bé excluded

from the deposition upon the request of the Designating Party, and the separate page:é shall be

marked as containing Confidential Information. E
i

(b) The deposition pages containing or disclosing Confidential Infomtlation shall

be bound separately from pages of the transcript which do not contain or disclose Co:nﬁdential

Information.



(¢) Transcripts marked and bound as described in subparagraphs (a) and (b) will
be maintained and treated as Confidential Information.

8. Confidential Information At Trial. Confidential Information may be offef;ed in
evidence at trial. Any party may move the Board for an order that the evidence be re%ceived in
camera or under other conditions to prevent unnecessary disclosure. The Board will ;then
determine whether the proffered evidence should continue to be treated as Conﬁdentillial

Information, and if so, what protection, if any, may be afforded to such information. |

9. Filing Of Confidential Information. Confidential Information that is ﬁled]with the
Board (in any form whatsoever) shall be filed in sealed envelopes or other appropriaﬁe sealed

containers on which shall be endorsed the title in this action, an indication of the natlilre and
|

contents thereof, the legend “CONFIDENTIAL” or CONFIDENTIAL - OUTSIDE |
COUNSELS’ EYES ONLY and a statement substantially in the following form:

This envelope contains confidential information, is sealed pursuant
to an order of the Board, and is not to be opened except by order of

|
|
)
1
!
i
the Board or pursuant to stipulation of the parties to this action. 1
!

|
10. No Waiver Of Privilege. Nothing in this Protective Order shall be construed to effect

an abrogation, waiver, or limitation of any kind on the right of the Parties to assert an& applicable
|

discovery or trial privilege. |<
|

11. Removal of Confidential Designation. The restrictions set forth in the preol‘eding
paragraphs shall not apply to confidential information which (a) is or becomes public lknowledge
not in violation of this order; (b) is acquired by the Receiving Party from a third party\ lawfully

possessing and lawfully entitled to disclose such information; or (c) was lawfully poss’?essed by
i
the Receiving Party prior to discovery in this case. |

12. Survival Of Confidentiality. This Protective Order shall survive the final términation
4

of this case except to the extent that the information contained in Confidential Information is or
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becomes known to the public nut due to eny unsuthorized act or omission by cither of the

. Partics.
13. Retwm, Destruction An Mm&&gﬁmﬁmﬂ Within sixty (60)
days after a finsl determination of this litigation and the expiration of time for an appeal, all
Confidential Information, including copies, extracts or surnmaries thereof, shall either bcI
returned to counsel for the Designating Pasty ot destroyed by counsel for the Receiviag Party.
Counsel for the Receiving Party shall centify 1o the Designating Party that all Confidentia}
Taformation has been returaed or destroyed. Outside counsel of record shall be permittedito

setain one copy of the Confideatial Information within his files, provided such Confidential

Information is adequately protected from disclosure.

14. Amendment. This Protective Order may be amended without leave of the Board by
the agreement of counsel for the Parties in the form of  stipulation that shall be filed mt|h the
Board, Any specified part or parts of the restrictions imposed by this Protective Order mﬁy be
terminated at any time by a written stipulation by the parties hereto or by aa order of the Court
for good cause shown, including but not limited to the availability of Confidential Infomation as
set out in paragraph 11. 1

Execution and entry of this order shall not prevent a party to this Cancellation fratm
seeking relief from this Order or from seeking other reliof or protective orders as may be‘lcomc

appropriate or necessary $o jotect their interests or otherwise prepare this matter for tm'il
|
|
|

SUGHRUE MioN, PLLC HARTER, SECREST & EMERY Lt?
By: L&:%i - é!‘ké X ZZ ‘D M

Date: & s h Sve 3 Date: 4 JWE 2003 i
|
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Gary D. Krugman, Esq. Erika N.D. Stanat

2100 Pennsylvania Avenue, NW 1600 Bausch & Lomb Place
Washington, DC 20037-3213 Rochester, NY 14604-2711
(202) 293-7060 (585) 232-6500
Attorneys for Petitioner Attorneys for Respondent
SOCIETE DES PRODUITS NESTLE, LINDEN OAKS CORPORATION
S.A.. |
!
ORDER ‘
IT IS SO ORDERED

Member, Trademark Trial and Appeal Board

Date:




EXHIBIT A

ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND BY ORbER

I have read and am familiar with the terms of the Stipulation and Protective (Drder
governing the disclosure of confidential information in the case of Société des Produits Nestlé
S.A. v. Linden Oaks Corporation, Cancellation No. 92,040,284, before the Trademark Trial
and Appeal Board of the United States Patent and Trademark Office and I agree to abide by all
the terms of said Order and not to reveal or otherwise communicate any of the information
disclosed to me pursuant thereto to anyone except in accordance with the terms of said Order. I
agree not to make use of any information or material obtained pursuant to that Order} other than
for purposes of this litigation. |

I also agree to return to counsel of record not later than sixty (60) days after the
termination of this litigation any and all documents in my possession containing information
which is the subject of said Order (whether such information is in the form of notes, memoranda,
reports or other written communications or documents prepared by any person at any time
containing information covered by the terms of said Order). ‘

|
!
{
{

Name:

Date: |
i



CERTIFICATE OF SERVICE

I, ANGELA J. BEACH, a LEGAL SECRETARY TO STEPHEN B. SALAIL, EsQ. with the

firm of HARTER, SECREST & EMERY Lip, hereby certify that I have served the within

i

!
STIPULATED PROTECTIVE ORDER REGARDING DOCUMENTS AND INFORMATION by

1

causing a copy of the same to be mailed, postage-prepaid to:

GARY D. KRUGMAN, EsQ.
SUGHRUE MI1ON PPLC

2100 PENNSYLVANIA AVENUE, N. W,
WASHINGTON, D.C. 20037-3202

IR

|

|

i

l

i

|

|

|

Dated:  June 5, 2003 {

ANGELA J. BEACH ‘;



