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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

DVL HOLDINGS LLC d/b/a NETWORK §
STAFFING SERVICES, INC §
§ 07-12-04
Petitioner § U.8. Patent & TMOfe/TM Mall Rept Dt. #78
§
Vs. § Opposition No. 91,150,644
§ consolidated with
PIOTR ZAPENDOWSKI § Cancellation No. 92,031,636
§
Respondent §
Assistant Commissioner for Trademarks CERTIFICATE OF MAILING
BOX TTAB NQ FEE I hereby certify that this paper or fee is being deposited with
2900 Crystal Drive the U.S. Postal Service, first class mail, on the date indicated
Arlington, Virginia 22202-3513 below and is addressed to:
Assistant Commissioner for Trademarks
BOX TTAB NO FEE,

2900 Crystal Drive, Arlington, VA 22202-3513

o Elh
Signature é;m’\

Print Name 4 LOR/A ’PM

PETITIONER’S SECOND MOTION TO COMPEL
Pursuant to 37 C.F.R. § 2.120(e), Petitioner here moves the Board to compel Respondent
Piotr Zapendowski to (1) produce the documents identified in Petitioner’s Third Request for
Production of Documents,' (2) supplement his responses to Petitioner’s First Request for
Production of Documents,” and (3) supplement his responses to Petitioner’s First Set of
Interrogatories.3

Despite an Order from the Board and requests from Petitioner to produce responsive

documents and to supplement prior discovery responses (to account for activities during the past

! A true and correct copy of Petitioner’s Third Request for Production of Documents is attached hereto as Exhibit A.
2 A true and correct copy of Petitioner’s First Request for Production of Documents is attached hereto as Exhibit B.
* A true and correct copy of Petitioner’s First Set of Interrogatories is attached hereto as Exhibit C.
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two years), Respondent Zapendowski has simply ignored the discovery requests and done
nothing. On April 13, 2004, Petitioner filed its first motion to compel production of documents
and supplementation of prior discovery responses. On May 25, 2004, the Board entered an order
directing Respondent to produce responsive documents and supplement his prior discovery
responses by June 25, 2004.* As of the date of this motion, July 9, 2004, Respondent has failed
to produce any documents or otherwise comply with the Board’s Order.

In view of the upcoming deadline for the close of discovery (July 31, 2004), Petitioner is
again forced to seek the assistance of the Board to obtain the documents and information
necessary for Petitioner to refute Respondent’s alleged trademark rights. The Board should
compel Respondent to immediately respond to the outstanding discovery requests and
supplement his now out-of-date responses to old discovery requests.

A, Respondent Has Ignored The Board’s Order To Respond to Petitioner’s
Third Request for Documents

On January 9, 2004, Petitioner timely and properly served its Third Request for
Production of Documents on Respondent Zapendowski. See Exhibit A (Petitioner’s Third
Request For Production of Documents). Mr. Zapendowski’s responses to those discovery
requests were due on February 12, 2004. He failed to respond to the document requests in any
way. Respondent did not produce any of the requested documents nor did he asserted any
objections thereto.

On March 22, 2004, Petitioner sent a letter to Mr. Zapendowski requesting that he
respond to the outstanding discovery requests. A true and correct copy of that letter is attached
hereto as Exhibit D. Mr. Zapendowski did not respond to the letter. On May 25, 2004, the

Board directed Respondent to respond to the discovery requests by June 25, 2004. Mr.

4 A true and correct copy of the Board’s May 25, 2004 Order is attached hereto as Exhibit E.
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Zapendowski failed to respond or produce documents by that deadline. Mr. Zapendowski has
simply ignored the Board’s Order, waiving any objections to those requests in the process.

Accordingly, the Board should compel Respondent Zapendowski to immediately produce
all of the document responsive to Petitioner’s Third Request for Production of Documents.

B. Respondent Has Ignored the Board’s Order to Supplement His Prior
Discovery Responses

Early in these proceedings, on December 20, 2001, Petitioner served document requests
and interrogatories upon Respondent Zapendowski. See Exhibits B and C. While Respondent
did respond to those early discovery requests and produced some documents on March 8§, 2002,
over two years have since passed in these proceedings. During the past two years, Respondent
Zapendowski has continued and/or expended his use of the subject marks. The early discovery
requests seek the production of documents and information relating to, inter alia, various aspects
of Respondent’s alleged use/ownership of the subject marks and his affirmative defenses.

For example (and without limitation), Respondent should be required to supplement his
document production in response to document request nos. 2-5, 7, 12-20, 25-38, and 43, among
others. See Exhibit B (Petitioner’s First Request for Production of Documents). Each of these
document requests seek relevant documents regarding Respondent’s use of the subject marks, his
customers and trade channels, the nature of services provided under the marks, any confusion,
his alleged ownership, the sales revenues from services provided under the marks, marketing and
advertising efforts using the marks, any searches, investigations or opinions regarding the subject
marks, any assignments or license, any disputes with or objections by third parties regarding the
marks or the services provided by Respondent using the marks, any persons with knowledge, and
any documents relating to Respondent’s affirmative defenses of laches or estoppel.

Similarly (without limitation), Respondent should be required to supplement his
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responses to interrogatory nos. 2-8, 12-16, 20-24, among others. See Exhibit C (Petitioner’s First
Set of Interrogatories). Each of these interrogatories seeks relevant information regarding
Respondent’s use of the subject marks, his customers and trade channels, the nature of services
provided under the marks, any confusion, his marketing and advertising efforts using the marks,
any assignments or licenses of the marks, any disputes with or objections by third parties
regarding the marks or the services provided by Respondent, any persons with relevant
knowledge, and any information relating to Respondent’s affirmative defenses.

During the past two years, Respondent’s continued use and/or expansion of use of the
subject marks no doubt renders his prior responses materially incomplete. Under Fed. R. Civ. P.
26(e), Respondent is required to supplement his prior discovery responses when they are
materially incomplete. On March 22, 2004, Petitioner requested that Respondent supplement his
prior discovery responses. See Exhibit D. That request was ignored. Respondent also ignored
the Board’s May 25" Order directing Respondent to supplement his prior responses. Therefore,
Petitioner should be compelled to immediately supplement his prior discovery responses.

C. Conclusion

For the foregoing reasons, Petitioner DVL Holdings d/b/a Network Staffing Services, Inc.
respectfully submits that this motion is well-founded and should be granted. The Board should
compel Respondent to immediately produce the documents in Petitioner’s Third Request for
Production of Documents and immediately supplement all of his prior discovery responses in

these proceedings.
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Respectfully submitted,

JpdtHeptig ~ | —
JENKENS & GILCHRIST,

A Professional Corporation

1445 Ross Avenue, Suite 3200
Dallas, Texas 75202-2799

Tel.: (214) 855-4779

Fax: (214) 855-4300
ATTORNEYS FOR PETITIONER
DVL HOLDINGS, LCC

d/b/a NETWORK STAFFING SERVICES,
INC.

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing “Petitioner’s Second Motion
to Compel” was served on Applicant via United States first-class mail, postage prepaid, on this

day of July 2004, as follows:

Piotr Zapendowski
3604 Blackwood Court
Richardson, TX 75082
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

NETWORK STAFFING §
SERVICES, INC §
§
Petitioner §
§
A § Cancellation No. 31,636
§ Opposition No. 150,644
PIOTR ZAPENDOWSKI § Consolidated
8
Respondent §

PETITIONER’S THIRD SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS

Pursuant to Rule 34 of the Federal Rules of Civil Procedure and Rules 2.116 and 2.120 of
the Trademark Rules of Practice, Network Staffing Services, Inc. (“Petitioner” or “NSSI”),
serves these its Third Set of Requests for Production of Documents to Piotr Zapendowski
(“Respondent™). Within thirty (30) days after service of the Requests upon Respondent,
Petitioner requests that Respondent produce copies of the documents requested herein to J. Pat
Heptig at the law firm of Jenken & Gilchrist, 1445 Ross Ave., Suite 3200, Dallas, TX 75202.

These Requests are intended to be continuing in nature. Any documents and things
discovered after timely production should be provided to Petitioner’s attorney by way of
Supplemental Productions to these Requests, pursuant to Fed.R.Civ.P. 26(e). Petitioner’s
Requests are subject to the following definitions and instructions:

INSTRUCTIONS

1. In producing documents or things, furnish all documents or things known or
available to you, or in your possession, custody or control, regardless of whether such documents
or things are possessed directly by you or any of your agents, employees, attorneys,

representatives, investigators, consultants, or others to whom you have transferred such
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documents or things, or by any corporation, partnership, association or other entity in which you
are employed, have an ownership interest in or are affiliated with in any manner. If you are
unable to furnish any document or thing known to you, provide a brief description of each such
document, including who produced it, who directed the document’s production, who was to
receive the document, and the contents of the document. If any document requested cannot be
produced in full because it is in part privileged, partially destroyed or for any other reason,
produce such document to the extent possible. If any document to be identified was, but is no
longer, in your possession, custody, control or is no longer in existence, state whether it is:

a. missing or lost;

b. destroyed;

c. transferred voluntarily or involuntarily to others, and if so, to whom; or

d. otherwise disposed of.
In each instance above, (a) through (d), explain the circumstances surrounding an authorization
of such disposition thereof, state the approximate date thereof, and describe the contents of the
document.

2. Unless the context clearly requires otherwise, any word importing (a) the singular

includes the plural, (b) one gender includes the other gender, and (c) the past tense includes the

present tense, and vice versa.

3. It is requested that all documents or other data compilations that might impact on the

subject matter of this proceeding be preserved.

4. You are instructed to produce any and all non-privileged or non-exempt portions of
any document or thing you contend is otherwise privileged or exempt from production, as

provided by the Federal Rules of Civil Procedure.
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DEFINITIONS

1. The term “communications” as used herein means any transfer of information,
regardless of the means used, including, without limitation, any utterance heard, whether in
person or by telephone, letters (including e-mail and the like), correspondence, faxes, notes of
conversations and memos or any document based information transfer.

2. The term “document” means any written, printed, typed, reported, recorded,
pictorial or graphic matter, however produced or reproduced, now or at any time in your
possession, custody or control, including, but not limited to, all letters, telegrams, telexes,
facsimiles, cables, telephone records and notations, invoices, ledgers, journals, e-mail and other
formal and informal books of record and account, logs, studies, summaries, minutes, agendas,
bulletins, notices, announcements, charts, manuals, graphs, instructions, financial statements,
photographs, videotapes, other films or tapes (including audio and video tapes), reports,
brochures, publications, books, memoranda, notes (including notes of conversations), notebooks,
drafts, worksheets, contracts, agreements, proposed contracts or agreements (whether or not
actually consummated), computer data, computer printouts, computer programs, computer
software, tape recordings, transcriptions, intra-company drafts of the foregoing items, articles
from newspapers, magazines and other publications, purchase orders, lists, proposals, invoices,
plans, specifications, addenda, statements, receipts, confirmation slips, evjdence of payments,
bills, diaries, calendars, day-timers, time records, bills of lading, canceled checks, and copies or
reproductions of the foregoing upon which notations in writing have been made which do not
appear on the originals.

3. The terms “include” and “including” mean a portion of a larger whole and are

used without limitation.
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4. The terms “person” or “persons” as used herein, includes natural persons, private
corporations, partnerships, associations, joint ventures and any other kind of entity or
organization, and their subsidiaries, affiliates, or alter egos, and any agents, representatives,
officers, directors, shareholders, partners, consultants, and attorneys therein.

5. “Relating to” or “relate to” means embodying, pertaining to, concerning,
involving, constituting, comprising, reflecting, discussing, evidencing, referring to, consisting of,
or having any logical or factual connection whatsoever with the subject matter in question.

6. The terms “and” and “or” are both used in the inclusive sense, and both require all

documents and things that meet the description of one or more of the disjunctive words or

phrases.

7. As used herein, the singular shall always include the plural and the present tense
shall always include the past tense, and vice versa.

8. The terms “Respondent” or “you” shall mean or refer to Piotr Zapendowski, the
respondent~ in this proceeding and the owner of U.S. Service Mark Registration No. 1,957,691,
issued on February 20, 1996.

9. The term “Petitioner” shall mean or refer to Network Staffing Services, Inc., the
petitioner in this proceeding, and its officers, directors, managers, employees, shareholders,
partners, attorneys, agents, consultants, representatives, successors and predecessors in interest,
assigns, U.S. and foreign divisions and branches, parent companies, subsidiaries and affiliates.

10.  The term “Registration” means United States Service Mark Registration No.

1,957,691, issued on February 20, 1996, for the mark “TECHNIKI INFORMATICA.”
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REQUESTS
1. All documents relating to communications between Respondent and the law firm of Vial,
Hamilton, Koch & Knox LLP regarding the Registration.

RESPONSE:

2. All documents relating to communications between Respondent and the law firm of Vial,
Hamilton, Koch & Knox LLP, after the issuance of the Registration, regarding deadlines or
docket reminders for actions or communications to th; U.S. Patent & Trademark Office in
connection with the Registration.

RESPONSE:

Respectfully suzmltted

J. @ Heptig )

Texas Bar No. 00793940
JENKENS & GILCHRIST,

A Professional Corporation
1445 Ross Avenue, Suite 3200
Dallas, Texas 75202-2799
Tel.: (214) 855-4500

Fax: (214) 855-4300

ATTORNEYS FOR PETITIONER
NETWORK STAFFING SERVICES, INC.
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing “Petitioner’s Third Set of
Requests for Production of Documents” was served on Respondent on this ﬁ day of
January 2004, as follows:

Via Certified Mail, return receipt requested
Piotr Zapendowski

3604 Blackwood Court
Richardson, TX 75082

Y RS\
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

DU R R, x N ALy A N e e

NETWORK STAFFING §
SOLUTIONS, INC §
' §
Petitioner §
§ Cancellation No. 31,636
VvS. §
§ Registration No. 1,957,691
PIOTR ZAPENDOWSKI §
§ Date of Issue: February 20, 1996
Registrant §

PETITIONER'S FIRST SET OF REQUESTS
FOR PRODUCTION OF DOCUMENTS

Pursuant to Rule 34 of the Federal Rules of Civil Procedure and Rules 2.116 and 2.120 ofthe
Trademark Rules of Practice, Petitioner requests that Registrant make available for inspection and copying,
ata n;utually convenient place, the documents requested herein. These Requests for Production of
Document§ areintended to be continuing in nature. Any information discovered after timely service of the
Answers should be provided to Registrant's attorney by way of Supplemental Answers to these Requests
for Production of Documents. Petitioner's Requests for Production of Documents are subject to the

following definitions and instructions:

PETITIONER'S FIRST SET OF REQUESTS FOR
PRODUCTION OF DOCUMENTS - Page 1
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L. INSTRUCTIONS AND DEFINITIONS
A Registrant: |

Asused herein, the term “Registrant” includes Piotr Zapendowski, his predecessors and successors
ininterest, and any parent, subsidiary, and affiliated companies, and officers, directors, employees, agents,
and representatives thereof with the exception of Network Staffing Solutions, Inc. ifit otherwise would fit
within this definition..

B. Petitioner:

Asused herein, the term “Petitioner” includes Network Staffing Solutions, Inc., its predecessors
ininterest and any parent, subsidiary and affiliated compimies and officers, directors, employees, agents
and representatives thereof with the exception of Piotr Zapendowski ifhe otherwise would fit within this
definition.

C. Document.

Asused herein, the term “document” is used in its customary broad sense as described in Rule 34
of the Federal Rules of Civil Procedure and includes, but is not limited to, all notes, notations,
correspondence, invoices, contracts, purchase orders, pamphlets, publications, writings, studies, reports,
labels, packaging, books, memoranda, displays, photographs, drawings, artwork, tear sheets, proofs,
sketches, illustrative materials, videotapes, models, films, magnetic recording tapes, microfilms, and other
storage means by which information s retained in retrievable formand all other materials, whether printed,

typewritten, handwritten, recorded or reproduced by any mechanical, electronic or magnetic process.

PETITIONER'S FIRST SET OF REQUESTS FOR
PRODUCTION OF DOCUMENTS - Page 2
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D. Manner of Identifying Documents.

Whenever aRequest inquires about documents, please furnish the following, information as to each:

1. The date of the document.

2. A general description of the document.

3. A general description of the subject matter to which it pertains.

4. The names and addresses of the addressor, addressee, and all persons receiving

or shown the document or copies thereof.
5. The names and addresses of the persons in whose custody, possession or control
the document is presently maintained.
6. Ifaprivilege or work product exceptionis claimed as to adocument, identify each
such document and state the nature of the privilege or exception claimed.
E. Person.
As used herein, the term "person" includes any individual, corporation, company, division,
partnership, agency or other organization or entity.
F. Manner of Identifying Individuals.
Whenever a Request inquires about a person, and the person is an individual, the information

requested should include:

1. The person's full name.
2. The person's employer.
3. The person's present position or title.

PETITIONER'S FIRST SET OF REQUESTS FOR
PRODUCTION OF DOCUMENTS - Page 3
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4. The person's past employers and positions or titles at all times relevant to the
Request, if other than the .person's present employer, position or title.
5. The person's last known address and telephone number.
G. Manner of Identifying Persons - Not Individuals.
Whenever a Request inquires about the name or identity of a person or business, not anindividual,

the information requested should include:

1. The full name and current address of such business entity or organization.
2. The name of its executive officer or equivalent authority.

3. The principal place of business.'

4. The nature of the business or function and its relationship to Petitioner's and/or

Registrant's operations or products.

H. Manner of Identifying Trademarks, Service Marks and Related Filings.

Whenever a Request inquires about a service mark, trademark, service mark or trademark

application or registration, please include:

1. Its country or state.
2. The application or registration number, date of filing and current status.
3. Tts date of first use in that country or state and a full description of the goods on

which it was first used.
4. The identity of the trademark owner and any and all prior owners or claimants.

5. Class and description of the goods or services for which registered and the class

PETITIONER'S FIRST SET OF REQUESTS FOR
PRODUCTION OF DOCUMENTS - Page 4
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and description of the goods or services for which it is used, if different.

L Manner of Identifying Goods and Services.
Whenever a Request inquires as to a service, product or good',. please indicate:
1. The catalog, stock or like number.
2. The name, type and grade.
3. Sizes or quantity customarily sold.
4. Whether primarily intended for personal retail consumption, commercial retail
consumption or wholesale use.
5. Any other designation customafilyused by Registrant or by the trade to designate
such product or good.
J. Construction of 'And' as Well as 'Or' Terms.

Asused herein, "and", as well as "or", shall be construed conjunctively or disjunctively as necessary

in order to bring within the scope of the Request all responses which might otherwise be construed to be

outside its scope.

K. Construction of Verb Tenses and Singular as Well as Plural Terms.

Asused herein, the singular shall always include the plural and the present tense shall always include

the past tense, and vice versa.

PETITIONER'S FIRST SET OF REQUESTS FOR
PRODUCTION OF DOCUMENTS - Page 5
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L. Manner of Identifying Publications.
As used herein, the term identify as used in referring to a publication shall include:
1. The title of the publication.
2. The author of the publication.
3. The date.
4. The relevant page(s).
5. The publisher.
M. Objections.

IfRegistrant objects to any Request, state the spéciﬁc grounds for the objection and provide all
information, responsive to the Request, outside the scope of the objection.
N. Assertions of Privilege.

IfRegistrant objects to any of the Requests below based on claim of privilege or a claim that such
Requests require the disclosure of attorney work product, state the nature of the privilege claimed and the
nature of the information over which privilege is claimed and

1. For documents identify: (a) the date of the document; (b) the name of the document's

originator, the name of the person to v;/hom it is addressed and the names of all persons
who were shown copies; and (c) a general description of the type of document and the
subject matter to which it pertains; and

2. For oral communications, provide the following: (a) the name ofthe person making the

communication and the names of the persons present while the communication was made

PETITIONER'S FIRST SET OF REQUESTS FOR
PRODUCTION OF DOCUMENTS - Page 6
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and, where not apparent, the relationship ofthe persons present to the person making the
communication; (b) the date and place of communication; and (c) the general subject

matter of the communication.

REQUESTS

1. All documents which Registrant identified in response to Interrogatory Nos. 1(C)and 1(D).

RESPONSE:

2. Representative specimens of advertising materials, promotional materials, brochures,
business letterhead, business cards, invoices which Registrant uses, has used, or planstousein connection
with the TECHNIKI INFORMATICA mark including, but not limited to, tixo se documents identified in
response to Interrogatory No. 20(C).

RESPONSE:

PETITIONER'S FIRST SET OF REQUESTS FOR
PRODUCTION OF DOCUMENTS - Page 7
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3. All documents which relate or refer to Registrant’s targeted customers or trade channels
for the TECHNIKI INFORMATICA mark.

RESPONSE:

4. All documents which relate to, refer to or discuss the nature of the services offered by
Registrant under the TECHNIKI INFORMATICA mark ‘as depictedin U.S. RegistrationNo. 1,957,691.

RESPONSE:

5. All documents which relate to, refer to or discuss the nature of the services offered by
Registrant under the TECHNIKIINFORMATICA mark in any stylization or format except as depicted
in U.S. Registration No. 1,957,691.

RESPONSE:

PETITIONER'S FIRST SET OF REQUESTS FOR
PRODUCTION OF DOCUMENTS - Page 8
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6. All documents which show, indicate, refer to or concern Registrant’s ceasing or
discontinuing of the use of the TECHNIKI INFORMATICA mark in any stylization or format.

RESPONSE:

7. All documents which relate or refer to the identity and/or location ofany and all persons
with knowledge of relevant facts concerning the subjec;t of this cancellation proceeding.

RESPONSE.:

8. Any and all documents which show, refer to or concern information requested in
Interrogatory No. 4 or which Registrant reviewed or consulted in preparing its response to Interrogatory
No. 4.

RESPONSE:

PETITIONER'S FIRST SET OF REQUESTS FOR
PRODUCTION OF DOCUMENTS - Page 9
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9. Any and all documents identified in response to Interrogatory No. 5.

RESPONSE:

10.  Any and all documents identified in response to Interrogatory No. 6.

RESPONSE:

11 All documents which identify persons who have knowledge of, or relate to or concern,
Registrant’s use, selection, adoption, or application for federal trademark registration for the TECHNIKI
INFORMATICA mark including, but not limited to, U.S. Registration No. 1,957,691 and pending U.S.
Application Serial No. 75/870583, as well as any documents which discuss or concern the specific
information each person has or may have.

RESPONSE:

PETITIONER'S FIRST SET OF REQUESTS FOR
PRODUCTION OF DOCUMENTS - Page 10
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12.  All documents which refer, concern or relate to or constitute any formal or informal
trademark availability searches or investigations regarding the TECHNIKI INFORMATICA mark inany
stylization or format.

RESPONSE:

13.  Alltrademark availability opinions, analys;is, business, legal, or other opinions or analysis
regarding trademark rights for the TECHNIKI INFORMATICA mark in any stylization or format.

RESPONSE:

14. All documents which refer to, concern, relate to or constitute any formal or informal market
studies, surveys, focus groups, polls, or other studies fegarding the TECHNIKI INFORMATICA mark
in any stylization or format.

RESPONSE:

PETITIONER'S FIRST SET OF REQUESTS FOR
PRODUCTION OF DOCUMENTS - Page 11
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15.  Alldocuments concerning or relating to any and all expert witnesses Registrant intends to
call or consult in connection with this proceeding, including, but not limited to, resumes, curridﬂum vitaes,
reports, opinions or studies conducted by each expert in relation to the TECHNIKI INFORMATICA
mark in any stylization or format.

RESPONSE:

16.  All documents which refer, concern or relate to any instances of actual or possible
confusion, mistake, deception or association of any kind between Petitioner’s use of the TECHNIKI
INFORMATICA mark and Registrant’s use of the TECHNIKI INFORMATICA mark.

RESPONSE:

17.  Alldocuments, including, but not limited to, surveys, evidencing secondary meaning in the
TECHNIKI INFORMATICA mark in any stylization or format including, but not limited to, the particular
depiction shown in U.S. Registration No. 1,957,691.

RESPONSE:

PETITIONER'S FIRST SET OF REQUESTS FOR
PRODUCTION OF DOCUMENTS - Page 12
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18.  All documents which referto, relate to, concemor support Registrant’s First Affirmative
Defense as alleged in his Amended Answer to the Petition for Cancellation in this case.

RESPONSE:

19.  Alldocuments which refer to, relate to, concern or support Registrant’s Second Affirmative
Defense as alleged in his Amended Answer to the Petition for Cancellation in this case.

RESPONSE:

20.  All documents identified in response to Interrogatory No. 8.

RESPONSE:

PETITIONER'S FIRST SET OF REQUESTS FOR
PRODUCTION OF DOCUMENTS - Page 13
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21. All documnents which relate to, indicate, show or concern Registrant’s understanding and/or
intent as to whether or not the full ownership ofthe TECHNIKI INFORMATICA mark, as depicted in
U.S. Registration No. 1,957,691, is or wastobe transferred or assigned to Petitioner when Registrant’s
corporation was merged into Petitioner’s corporation in 1996.

RESPONSE:

22. All documents which relate to, indicate, shéw or concern Registrant’sunderstanding and/or
intent as to whether or not the full ownership ofthe TECHNIKIINFORMATICA mark in any stylization
or format except as depicted in U.S. Registration No. 1,957,691 is or was to be transferred or assigned
to Petitioner when Registrant’s corporation was merged into Petitioner’s corporation in 1996.

RESPONSE:

23 Alldocumentsidentified in response to Interrogatory No. 18 whichrelate to or concern
the merger of Registrant’s corporation into Petitioner’s corporation in 1996.

RESPONSE:

PETITIONER'S FIRST SET OF REQUESTS FOR
PRODUCTION OF DOCUMENTS - Page 14
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24.  Anylisting or schedule of assets which were owned either by Registrant or Registrant’s
corporation, Techniki Informatica, Inc., which were to be transferred or assigned to Petitioner in connection

with the merger of Petitioner’s corporation into Registrant’s corporation in 1996.

RESPONSE:

25  Documents sufficient to disclose Registrant’s annual dollar and unit volume of sales or
projected sales for its services offered under the TECHNIKI INFORMATICA mark in any stylization or
format except as depicted in U.S. Registration No. 1 ,957,691.

RESPONSE:

PETITIONER'S FIRST SET OF REQUESTS FOR
PRODUCTION OF DOCUMENTS - Page 15
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26.  Documents sufficient to disclose Registrant’s annual dollar and unit volume of sales or
projected sales for its services offered under the TECHNIKI INFORMATICA mark in the format
depicted in U.S. Registration No. 1,957,691.

RESPONSE:

27.  All documents which refer, concern or relate to Registrant’s past, present or future
marketing plans for its services offered under the TECHNIKI INFORMATICA mark in any stylization
or format.

RESPONSE:

28.  Alldocuments which refer, concern or relate to or constitute any assignment to or from
Registrant and any other party of any right in the TECHNIKI INFORMATICA mark as depictedinU.S.
Registration No. 1,957,691.

RESPONSE:

PETITIONER'S FIRST SET OF REQUESTS FOR
PRODUCTION OF DOCUMENTS - Page 16
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29 Alldocuments which refer, concern or relate to or constitute any assignment to or from
Registrant and any other party of any right in the TECHNIKI INFORMATICA mark in any format or
stylization except as depicted in U.S. Registration No. 1,957,691.

RESPONSE:

30.  Alldocumentswhich refer, concem, relate to or constitute any license to or from Registrant
of any right inthe TECHNIKI INFORMATICA mark as depicted in U.S. Registration No. 1,957,691

RESPONSE:

. 31.  Alldocumentswhich refer, concemn, relate to or discuss how Registrant controls thenature
and quality of the goods or services and/or use ofthe TECHNIKI INFORMATICA mark as depictedin
U.S. Registration No. 1,957,691 by any licensee.

RESPONSE:

PETITIONER'S FIRST SET OF REQUESTS FOR
PRODUCTION OF DOCUMENTS - Page 17
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32 Alldocuments which refer, concern, relate to or constitute any license to or from Registrant
of any right in the TECHNIKI INFORMATICA mark in any stylization or format except as depicted in
U.S. Registration No. 1,957,691.

RESPONSE:

33. All documents which refer, concern, relate fo or discuss how Registrant controls the nature
and quality of the goods or services and/or use of the TECHNIKI INFORMATICA mark by any licensee
of the said mark in any stylization or format except as depicted in U.S. Registration No. 1,957,691.

RESPONSE:

34,  All documents which refer, concern or relate to any objection, pending or threatened
litigation, proceeding or dispute regarding Registrant’s use or registration of the TECHNIKI
INFORMATICA mark in any stylization or format other than the present cancéllation proceeding.
RESPONSE:

PETITIONER'S FIRST SET OF REQUESTS FOR
PRODUCTION OF DOCUMENTS - Page 18
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35. All documents which refer, concern or relate to present or former third party use of any
name, mark, logo, design or term comprised in whole or in part of the wording TECHNIKI
INFORMATICA or any variation thereof.

RESPONSE:

36. All documents which refer, concern or relate to present or former third party use ofany
mark, logo or design comprised in whole or in part of the design registered in U.S. Registration No.
1,957,691 regardless of whether the mark contains any wording.

RESPONSE:

37  All documents which refer to, concern or relate to any formal or informal objections
Registrant has made to any other person or entity regarding the use of aname or mark whichRegistrant
believed is or was confusingly similar to the TECHNIKI INFORMATICA mark in any form or stylization
including the particular depiction as shown in U.S. Registration No. 1,957,691.

RESPONSK:

PETITIONER'S FIRST SET OF REQUESTS FOR
PRODUCTION OF DOCUMENTS - Page 19
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38.  All documents which refer, concern or relate to any férmal or informal objections
Registrant has made to any other person or entity regarding theuse of any mark, logo or design comprised
inwhole or in part of the design registered in U.S. Registration No. 1,957,691 regardless of whether the
mark contains any wording.

RESPONSE:

39. All documents which refer or relate to Registrant’s business relationship with Petitioner,
including, but not limited to, any specific duties or responsibilities Registrant has within Petitioner’s
corporation.

RESPONSE:

40,  All documents identified in or reviewed by Registrant in preparing a response to
Interrogatory No. 26.

RESPONSE:

PETITIONER'S FIRST SET OF REQUESTS FOR
PRODUCTION OF DOCUMENTS - Page 20
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41.  All documents identified in an answer to Petitioner's Interrogatories or sought to be
identified by Petitioner's Interrogatories not already requested herein.

RESPONSE:

42 All documents that were considered or reviewed in preparing and answering Petitioner's
Interrogatories and Requests for Production.

RESPONSE:

43.  All documents that Registrant intends to introduce into evidence in this proceeding.

RESPONSE:

PETITIONER'S FIRST SET OF REQUESTS FOR
PRODUCTION OF DOCUMENTS - Page 21

Dallas2 830172 v 1, 46406.00006




Dated: By:

PETITIONER'S FIRST SET OF REQUESTS FOR
PRODUCTION OF DOCUMENTS - Page 22
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JENKENS & GILCHRIST,
a Professional Corporation

Tttey 1 Lgok

JENKENS & GILCHRIST, P.C.

1445 Ross Avenue, Suite 3200
Dallas, Texas 75202-2799
Telephone: (214) 855-4380

_ Attorneys for Petitioner



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing document was served on Registrant
by mailing the same via first class mail, postage prepaid, thi% day of December 2001, to his attorney
of record as follows:

William P. Rossini, Esq.

VAIL, HAMILTON, KOCH & KNOX, LLP

1717 Main Street

Ste. 4400

Dallas, TX 75201

(214) 712-4400

ey J. Lo /

PETITIONER'S FIRST SET OF REQUESTS FOR
PRODUCTION OF DOCUMENTS - Page 23
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TRADEMARK
46406-00006

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

DILIEUNRE R LN Ay A, A A e

NETWORK STAFFING §
SOLUTIONS, INC §
§
Petitioner §
§ Cancellation No. 31,636
vs. §
§ Registration No. 1,957,691
PIOTR ZAPENDOWSKI §
§ Date of Issue: February 20, 1996
Registrant §

PETITIONER’S FIRST SET OF INTERROGATORIES TO REGISTRANT

Pursuant to Rule 33 of the Federal Rules of Civil Procedure and Rules 2.116 and 2.120 of the
Trademark Rules of Practice, Network Staffing Solutions, Inc. (“Petitioner” or “NSSI”), serves theseits
First Set of Interrogatories to Registrant, Piotr Zapendowski (“Registrant™), whichare tobe answered,
separately and fully, in writing and under oath, in accordance with the Rules.

These Interrogatories are intended to be continuing in nature. Any information discovered after
timely service of the answers should be brought to the attention of Petitioner’s counsel through supplemental
answers within a reasonable time after discovery.

I. INSTRUCTIONS AND DEFINITIONS

A Registrant: Asused herein, the term“Registrant™ includes Piotr Zapendowski, his predecessors

and successors in interest, and any parent, subsidiary, and affiliated companies, and officers, directors,
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employees, agents, and representatives thereof with the exception of N etwc;rk Staffing Solutions, Inc. if
it otherwise would fit within this definition. |

B. Petitioner: Asused herein, the term “Petitioner” includes Network Staffing Solutions, Inc., its
predecessors in interest and any parent, subsidiary and affiliated companies and officers, directors,
employees, agents and representatives thereof with the exception of Piotr Zapendowski ifhe otherwise
would fit within this definition.

C. Document: Asused herein, the term “document” is used inits customary broad sense as described
inRule 34 ofthe Federal Rules of Civil Procedure and includes, but is not limited to, all notes, notations,
correspondence, invoices, contracts, purchase orders, parﬁphlets, publications, writings, studies, reports,
labels, packaging, books, memoranda, displays, photographs, drawings, artwork, tear sheets, proofs,
sketches, illustrative materials, videotapes, models, films, magnetic recording tapes, microfilms, and other
storage means by which information s retained in retrievable form and all other materials, whether printed,
typewritten, handwritten, recorded or reproduced by any mechanical, electronic or magnetic process.
D. Manner of Identifying Documents: Whenever an Interrogatory requests the identification of; about
documents, please furnish the as to each document the date of the document, a general description of the
document, a general description of the subject matter to whichit pertains, thenames and addresses of the
addressor, addressee, and all persons receiving or shown the document or copies thereof, the names and
addresses of the persons in whose custody, possession or control the document is presently maintained,
and if a privilege or work product exceptionis claimed as to the document, state the nature of the pﬁvilege

or exception claimed.
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E. Person: Asused herein, theterm “person” includes any individual, corporation, company, division,
partnership, agency or other organization or entity. |

F. Manner of Identifying Individuéls: Whenever an Interrogatory iﬁquires about a person, and the
personis anindividual, the information requested should include the person’s full name and position or title,
the person’s employer, the person’s past employers and positions or titles at all times relevant to the
Interrogatory, if other than the person’s present employer, position or title and the person’s last known
address and telephone number.

G. Manner of Identifying Persons - Not Individuals: Whenever an Interrogatory inquires about a
service mark, trademark, or trademark application or regi‘stration, please include the full name and current
address of such business entity or organization, the name ofits executive office or equivalent authority, the
principal place of business, the nature of the business or function and its relationship to Registrant and/or
Registrant’s operations or services.

H. Manner of Identifying Trademarks. Service Marks and Related Filing#henever an Interrogatory
inquires about a service mark, trademark, or trademark application or registration, please include its
country or state, the application or registration number, date of filing and current status, its date of first use
inthat country or state and a full description of the services for which it was first used, the identify of the
mark owner and any and all prior owners or claimants and class and description of the services for which
registered and the class and description of services for which it is used, if different.

L Manner of Identifying Services Whenever an Interrogatory inquires asto a service, please indicate

whether primarily intended as a personal retail, commercial retail or a wholesale service, any other

designations customarily used by Registrant or by the trade to designate such service.
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J. Construction of ‘And’ as Well as ‘Or’ Terms: As used herein, “and”, as well as “or”, shall be

construed conjunctively or disjunctively as necessary in order to bring within the scope of the interrogatory
all responses which might otherwise be construed to be outside its scope.

K. Construction of Verb Tenses and Singularas Well as Plural Terms: Asused herein, the singular
shall always include the plural and the present tense shall always include the past tense, and vice versa.
L. Manner of Identifying Publications: Asused herein, the term identify as used in referring to a
publication shall include the title of the publication, the author of the publication, the date, the relevant
page(s) and the publisher.

M. Objections: IfRegistrant objects toany Interrogaitory, state the specific grounds for the objection
and provide all information, responsive to the Interrogatory, outside the scope of the objection.

N. Assertions of Privilege If Registrant alleges privilege asa basis for withholding information or
materials, specifically identify the privilege asserted and identify all information or material for which
Registrant alleges the privilege and provide all information responsive to the Interrogatory whichis not
subject to the asserted privilege including, but not limited to, the author of the information, the recipient(s)
ofthe information, the type of information or document, the date ofthe information and the number of
pages.

II. INTERROGATORIES

INTERROGATORY NO. 1

A Describe in detail the circumstances surrounding Registrant’s alleged first use of
the TECHNIKI INFORMATICA mark as depictedinU.S. RegistrationNo. 1,957,691 including without

limitation how the mark was used in connection with goods or services and the geographical location where
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the use occurred and any advertising or pre-promotional activities related to the first use ofthe markin
commerce.

B. Ifthe TECHNIKI INFORMATICA mark has beenused by Registrant in any other form
or stylization other than as depicted in U.S. Registration No. 1,957,691, describe in detail the
circumstances surrounding Registrant’s alleged first use of the TECHNIKI INFORMATICA mark in any
form or stylization, either with or without the use of accompanying designs or logos, and including without
limitation how each such variation of the mark is or was used in connection with goods or services and the
geographical location where the use occurred and any advertising or pre-promotional activities related to
the first use of the TECHNIKI INFORMATICA mark ‘in each variation in commerce.

C. Identify each and every document evidencing or referring to Registrant's alleged
first use of the "TECHNIKI INFORMATICA mark as shown in U.S. Registration No. 1,957,691.

D. Identify each and every document evidencing or referring to Registrant's alleged
first use of the "TECHNIKI INFORMATICA mark in any form or stylization other than as showninU.S.
Registration No. 1,957,691.

ANSWER:
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INTERROGATORY NO. 2

Describe the nature of the services, potential or targeted customers and trade channels the
TECHNIKI INFORMATICA mark, as depictedin U.S. Registration No. 1,957,691, is or has beenused
by Registrant in connection therewith.

ANSWER:

INTERROGATORY NO. 3

Identify all persons with knowledge of facts relevant to this cancellation proceeding, and for each
person identified, describe the area or areas of their knowledge.

ANSWER:
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INTERROGATORY NO. 4

Identify Registrant’s home address and the address of eachlocation at which Registrant maintains
a place of business and describe the functions carried out at each such location.

ANSWER:

INTERROGATORY NO. S.

Identify each item of advertising or promotional material used by Registrant in which the
TECHNIKI INFORMATICA mark as depicted in U.S Registration No. 1,957,691 appears, and for

each such item:

A State the time periods in which the advertisements or promotional materials were used.
B. State, on a yearly basis, the amount of money Registrant spent on that particular item.

C. State the geographic coverage and numerical circulation of each particular item.
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D. Describe in detail the intended target audience for each particular item.
E. Identify all documents which describe the target audience, or the geographical coverage
or anticipated geographical coverage for each particular item.

ANSWER:

INTERROGATORY NO. 6.

Identify each item of advertising or promotional material used by Registrant in which the
TECHNIKI INFORMATICA mark as depicted inany form other than as shown inU.S. Registration No.

1,957,691 appears, and for each such item:

A State the time periods in which the advertisements or promotional materials were used.
B. State, on a yearly basis, the amount of money Registrant spent on that barticular item.
C. State the geographic coverage and numerical circulation of each particular item.

D. Describe in detail the intendeci target audience for each particular item.
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E. Identify all documents which describe the target audience, or the geographical coverage
or anticipated geographical coverage for each particular item.

ANSWER:

INTERROGATORY NO. 7:

Identify all persons including, but not limited to, any advertising agency, consulting firm, market
research firm and/or public relations firm, who have rendered servicesin connection with the advertising
or promotion of Registrant’s services distributed in coﬁnection with the TECHNIKI INFORMATICA
mark in any form or stylization including, but not limited to, the particular depicﬁon shown in U.S.
Registration No. 1,957,691 and describe with particularity the services preformed by them.

ANSWER:
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INTERROGATORY NO. 8

Identify all correspondence and documentsregarding or relating to Registrant’suse or ownership
of the TECHNIKI INFORMATICA mark in any form or stylization including, but not limited to, the
particular depiction shown in U.S. Registration No. 1,957,691.

ANSWER:

INTERROGATORY NO. 9:

Identify each person having information regarding Registrant’s selection, adoption, and/or
applications for registration for the TECHNIKI INFORMATICA mark in any form or stylization including,
but not limited to, the particular depiction shown in U.S. Registration No. 1,957,691.

ANSWER:
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INTERROGATORY NO. 10:

Ideritify each person having information relating to any market studies, surveys, focus groups or
other studies which relate to the TECHNIKI INFORMATICA mark inany form or stylizationincluding,
but not limited to, the particular depiction shown in U.S. Registration No. 1,957,691.

ANSWER:
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INTERROGATORY NO. 11:

,

Identify each expert witness which Registrant has either contacted, consulted with or expects to
call as a witness in this proceeding and for each such expert witness identified, provide an explanation of
the subject matter each witness s expected to testify about or for which Registrant has consulted about and
provide a summary of each such expert’s findings and conclusions.

ANSWER:

INTERROGATORY NO. 12:

Identify and explain in detail each instance of actual confusion between Petitioner and its
TECHNIKI INFORMATICA mark and Registrant’s TECHNIKI INFORMATICA mark and/or
Petitioner’s and Registrant’s respective services offered under or in connection with the said marks.

ANSWER:
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INTERROGATORY NO. 13:

Identify and explain in detail any formal or informal objections Registrant has made to any other
person or entity as to the use of a name or mark which Registrant believed was confusingly similar to the
TECHNIKI INFORMATICA mark in any form or stylization including, but not limited to, the particular
depiction shownin U.S. RegistrationNo. 1,957,691 and fé)r each suchinstanceidentified, state whenand
how the dispute was resolved or whether the dispute is still ongoing.

ANSWER:
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INTERROGATORY NO. 14:

Identify and summarize any surveys or other evidence of secondary meaning associated withthe
TECHNIKI INFORMATICA mark in any form or stylization including, but not limited to, the particular
depiction shown in U.S. Registration No. 1,957,691.

ANSWER:

INTERROGATORY NO. 15

Explain in detail all of the facts which tend to support Registrant’s First Affirmative Defense as
alleged in Registrant’s Amended Answer to the Petition for Cancellation in this case.

ANSWER:
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INTERROGATORY NO. 16

Explain in detail all facts relevant to support Registrant’s Second Affirmative Defense as alleged
in Registrant’s Amended Answer to the Petition for Cancellation in this case.

ANSWER:

INTERROGATORY NO. 17

Explainin full detail Registrant’s understanding and/or intent as to whether or not the full ownership
of the TECHNIKI INFORMATICA mark in any form or stylization, including ownership of U.S.
Trademark Registration No. 1,957,691, wastobe transferred or assigned to Petitioner when Registrant’s
corporation was merged into Petitioner’s corporation in 1996.
ANSWER:

15
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INTERROGATORY NO. 18

Identify all documents related to or concerning the merger of Registrant’s corporation into

Petitioner’s corporation in 1996.

ANSWER:

16
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INTERROGATORY NO 19.

If Registrant claims that he licensed the use of the TECHNIKI INFORMATICA mark to
Petitioner, explain in full detail:

A The terms of the license, including, but not limited to, a description of the mark or marks
covered by the license, the term (time period) covered by the license, whether the license was revocable
orirrevocable, exclusive or non-exclusive, the amount and frequency of royalty fees or payments, if any,
or whether the license was royalty free.

B. The method or procedure used by Registrant to supervise or control the nature and quality
ofthe goods or services offered by Petitioner under the li;:ense as alleged by Registrant inits Amended
Answer and Affirmative Defenses to this Petition for Cancellation.

C. Identify any and all documents specifically related to the alleged license of the TECHNIKI
INFORMATICA mark from Registrant to Petitioner.

D. Identify all persons who have knowledge of the alleged license between Registrant and
Petitioner.

ANSWER:
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INTERROGATORY NO. 20

A Explain how Registrant currently uses the mark depicted in U.S. Registration No.
1,957,691.

B. Explain whether or not Registrant currently uses the TECHNIKI INFORMATICA mark
in any stylization or format other than as depictedin U.S. Registration No. 1,957,691 and describe each
current variation of the mark used by Registrant such as, but not limited to, its appearance, whether other
words or designs are used with the TECHNIKI INFORMATICA wording and what such other words
or designs are.

C. Identify each and every document, advertisement or promotional literature which shows
or displays how Registrant is currently using the TECHNIKI INFORMATICA mark in any form or
stylization as well as the specific form used in U.S. Registration No. 1,957,691.

ANSWER:
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INTERROGATORY NO. 21

HasRegjstrant ever ceased or stopped using the mark depictedin U.S. RegistrationNo. 1,957,691
for any period of time since Registrant first used the aforesaid mark and, if so, provide a complete
explanation as to the facts and circumstances surrounding each such cessation of use, such as, but not
limited to, when each cessation began and ended, if it ended, and why Registrant ceased using the mark

in each such instance described and why Registrant resumed use, assuming that a resumption occurred.

ANSWER:

INTERROGATORY NO. 22

Did Registrant enter into any type of license involving the use of the fnark TECHNIKI
INFORMATICA in any form or stylization other than as depicted in U.S. Registration No. 1,957,691
between himselfas an individual and Techniki Informatica, Inc. and, if so, provide the following information:

A. The terms of the license, including, but not limited to, a description of the mark or marks

covered by the license, the term (time period) covered by the license, whether the license was revocable
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orirrevocable, exclusive or non-exclusive, theamount and frequency of royalty fees or payments, ifany,
or whether the ﬁceﬁse was royalty free. |

B. The method or procedure used by Registrant to supervise or control the nature and quality
of the goods or services offered by Techniki Informatica, Inc. under the license.

C. Identify any and all documents specifically related to the license of the TECHNIKI
INFORMATICA mark in any form or stylization other than as depicted in U.S. Registration No.
1,957,691 from Registrant to Techniki Informatica, Inc.

D. Identify all persons who have any knowledge of the said license.

ANSWER:
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INTERROGATORY NO. 23

Did Registrant enter into any type of license involving the use of the mark .TECHNIKI
INFORMATICA as depicted in U.S. RegistrationNo. 1,957,691 between himselfas an individual and
Techniki Informatica, Inc. and, if so, provide the following information:

A. The terms of the license, including, but not limited to, a description of the mark or marks
covered by the license, the term (time period) covered by thelicense, whether the license was revocable
orirrevocable, exclusive or non-exclusive, the amount and frequency of royalty fees or payments, ifany,
or whether the license was royalty free.

B. The method or procedure used by Registra;lt to supervise or control the nature and quality
of the goods or services offered by Techniki Informatica, Inc. under the license. |

C. Identify any and all documents specifically related to the license of the TECHNIKI
INFORMATICA mark as depicted in U.S. Registration No. 1,957,691 from Registrant to Techniki
Informatica, Inc.

D. Identify all persons who have any knowledge of the said license.

ANSWER:
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INTERROGATORY NO. 24

Has Registrant ever entered into any type of license withany party or parties other than Petitioner,
as Registrant has alleged in his Amended Answerto the Petition for Cancellation, or Techniki Informatica,
Inc., whichinvolves the use of the mark TECHNIKI INFORMATICA as depictedinU.S. Registration
No. 1,957,691 or in any other form or stylization and, if so, provide the following information:

A. The terms of the license, including, but not limited to, a description of the mark or marks
covered by the license, the term of the license (time period), whether the license was revocable or
irrevocable, exclusive or non-exclusive, the amount and frequency of royalty fees or payments, ifany, or
whether the license was royalty free.

B. The method or procedure used by Registrant to supervise or control the néture and quality
of the goods or services offered by the party or other parties under the license.

C. Identify any and all documents specifically related to the license of the TECHNIKI
INFORMATICA mark from Registrant to the other party or parties.

D. Identify all persons who have any knowledge of the said license.

ANSWER:
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INTERROGATORY NO. 25
Explain the nature of Registrant’s business relationship with Petitioner, including, but not limited to,
any specific duties or responsibilities Registrant has within the Petitioner’s corporation.

ANSWER:

INTERROGATORY NO. 26

Does Registrant have any business or occupation aside from any duties he has or may have with
Petitioner? If so,

A. Describe the nature of each such business or occupation, such as, but not limited to, the
goods or services provided to customers, the particular tradé channels or target industry said goods or
services are offered to, and whether Registrant is an owner or employee within each such business or

occupation,;
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B. How Registrant uses the mark TECHNIKI INFORMATICA in any stylization or format,
including the particular format depicted inU.S. Registration No. 1,957,691, in connection Qith eachsaid
business or occupation;

C. Identify any persons who have knowledge of the information provided in responseto this
Interrogatory.

D. Identify any documents which discuss or relateto the information provided in response to
this Interrogatory.

ANSWER

INTERROGATORY NO. 26:

Identify each person who provided information or assisted in providing information or documents
for responses to each of the above interrogatories or Petitioner’s First Request For Production Of

Documents.

ANSWER:

Dallas2 830015 v 1, 46406.00006 24




Respectfully submitted,

Teffreff J. k//" /

JENKENS & GILCHRIST,
a Professional Corporation
1445 Ross Avenue, Suite 3200
Dallas, Texas 75202-2799
(214) 855-4500

ATTORNEYS FOR PETITIONER
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoipg document was served on Registrant
by mailing the same via first class mail, postage prepaid, thisﬁéy of December 2001, to hisattorney
of record as follows:

William P. Rossini, Esq.

VAIL, HAMILTON, KOCH & KNOX, LLP

1717 Main Street

Ste. 4400

Dallas, TX 75201

(214) 712-4400

ey J/Lopk
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Jenkens & Gilchrist e

A PROFESSIONAL CORPORATION CHICAGO, ILLINOIS
(312) 425-3900
HOUSTON, TEXAS
1445 ROSS AVENUE (713 951.3300
SurTE 3200 LOS ANGELES, CALIFORNIA
DALLAS, TEXAS 75202 (310) 820-8800
NEW YORK, NEW YORK
(212) 704-6000
(214) 855-4500 PASADENA, CALIFORNIA
J. Pat Heptig FACSIMILE (214) 855-4300 (626) 578-7400
(214) 8554779 sM(Izm) 24N¢lf§000
pheptig@jenkens.com www.jenkens.com WASHINGTON, D.C.
(202) 326-1500

March 22, 2004

Via Certified Mail RRR and First Class Mail

Piotr Zapendowski
3604 Blackwood Court
Richardson, TX 75082

Re: Trademark Cancellation No. 31,636 and Opposition No. 150,644 (consolidated)
United States Patent and Trademark Office
Trademark Trial and Appeal Board

Dear Mr. Zapendowski:

On January 9, 2004, you were served with Petitioner DVL Holdings d/b/a Network
Staffing Services, Inc.’s THIRD SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS
in connection with the above-identified trademark cancellation proceeding. To date, you have
failed to respond to those document requests. I request that you immediately produce the
documents identified in the outstanding discovery requests. I also request that you contact me
before March 27, 2004 so that we may confer regarding the document requests and your
production of the requested documents. If I do not hear from you by that date, I will seek the
Board’s assistance in this matter.

Furthermore, under the TTAB Rules and Federal Rule of Civil Procedure 26(e)(2), you
have an obligation to supplement your responses to all prior discovery requests in these
proceedings, including any interrogatories and document requests.

If you have any questions on this matter, you can call me at (214) 855-4779. 1 look
forward to your prompt response.

EXHIBIT
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UNITED STATES PATENT AND TRADEMARK OFFICE
Trademark Trial and Appeal Board

2900 Crystal Drive

Arlington, Virginia 22202-3513

Mailed: May 25, 2004

Opposition No. 150,644
Cancellation No. 31,636

Network Staffing
Services, Inc. and DVL
Holdings LLC joined as
party plaintiff
V.
Piotr Zapendowski
Karen Kuhlke, Attorney:

The Board, on December 30, 2003, noted that petitioner
chose to go forward with the cancellation proceeding and reset
discovery and trial dates for the above-noted consolidated
proceedings.?

This case now comes up on plaintiff’s “notice of change of
petitioner’s name” filed on March 8, 2004 and plaintiff’s

motion to compel filed on April 16, 2004. Defendant filed an

opposition to that “notice” on April 4, 2004.2 The Board

1 The Board notes defendant’s communication filed on January 5,
2004 regarding non-receipt of the Board’s September 2, 2003 and
September 30, 2003 orders. Copies of these orders were forwarded
to defendant on December 30, 2004. Presumably defendant’s
January 5, 2004 inquiry letter and the Board’s December 30, 2003
order crossed in the mail.

2 Although the Board has considered this paper, defendant is
advised that his April 7, 2004 filing is not in compliance with
Board requirements. Specifically, papers submitted to the Board
must be double-spaced. Trademark Rule 2.126. Further, defendant
did not include a certificate of service as prima facie proof of

EXHIBIT
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construes plaintiff’s “notice” as a motion to join DVL Holdings
LLC (DVL) as party plaintiff. See TBMP Section 512.01(2d ed.
1%* rev. March 2004) .

Plaintiff states that “[o]ln March 13, 2003, all of the
trademark rights to ‘TECHNIKI INFORMATICA’ and ‘Network
Staffing Services, Inc.’ were transferred to DVL Holdings,
LLC... pursuant to an asset purchase agreement.” Further,
plaintiff asserts that “[als of that date, DVL Holdings d/b/a
Network Staffing Services, Inc. became the petitioner in this
proceeding” and “requests that the style of this proceeding be
changed...to reflect the succession in ownership.” Attached to
opposer’s motion is a copy of the asset purchase agreement
transferring, inter alia, Network Staffing Services, Inc.’s
(NSSI) “rights to any trademarks, copyrights, service marks,
trade names...” Also attached, is a copy of the assignment
form filed with the Assignment Division of the Trademark Office
regarding the pleaded applications, Serial Nos. 76240483 and
76240485.

Defendant argues that his registration was not transferred

to DVL and the asset purchase agreement “excludes all causes of

service. Proof of service must include the date and manner in
which service was made. Trademark Rule 2.119(a). Defendant’s
“copy sent to” is not sufficient. 1In addition, papers before the
Board should bear at the top the heading “IN THE UNITED STATES
PATENT AND TRADEMARK OFFICE BEFORE THE TRADEMARK TRIAL AND APPEAL
BOARD” followed by the case caption (name of the parties) and the
number of the proceeding, and include a title describing the
nature of the document. See TBMP Section 106.01 (2d ed. 1°° rev.
March 2004). Finally, defendant is advised to review the
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action from being transferred to DVL except for enforcement of
contracts related to purchased assets.” Therefore, because his
“trademark was not an asset on March 13, 2004 and...could not
be transferred, any causes of action related to it...could not
be transferred either.”

When there has been an assignment of a mark that is relied
upon in an inter partes proceeding before the Board the
assignee may be joined or substituted, as may be appropriate,
upon motion granted by the Board, or upon the Board’s own
initiative. When a mark that is the subject of a Federal
application or registration has been assigned, together with
the application or registration, any action with respect to the
application or registration which may or must be Eaken by the
applicant or registrant may be taken by the assignee provided
that the assignment has been recorded or that proof of the
assignment has been submitted. Patent and Trademark Rules 3.71
and 3.73. See also TBMP Section 512.

Inasmuch as plaintiff has complied with Patent and
Trademark Rules 3.71 and 3.73, DVL Holdings LLC is hereby
joined as party plaintiff.3 Defendant’s arguments regarding
his registration are misplaced. The relevant “interest” here

for purposes of joining DVL are NSSI’s common law trademark

“certificate of mailing” procedure to ensure timely filing of any
future papers. See TBMP Section 110.

3 DVL has been joined rather than substituted because it is not
clear from the record that NSSI no longer exists and the
proceedings are still in the discovery stage. TBMP Section 512.
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rights and applications pleaded in plaintiff’s notice of
opposition and petition to cancel. The Board further notes
that plaintiff, assignee DVL, is represented by the law firm of
Jenkins & Gilchrist, the same attorneys of record for plaintiff
assignor, NSSI. In view thereof, plaintiff’s correspondence
address will remain the same.

With regard to the filings by plaintiff after March 13,
2003, the Board notes that the papers were signed by the
attorney of record (Jenkins & Gilchrist) on behalf of NSSI, the
original plaintiff. The prior assignment does not prohibit
action by the original plaintiff. 1In the case of a transfer of
interest, the action may be continued by the original party.
Fed. R. Civ. P. 25(c). See also, Hamilton Burr Publishing Co.
v. E. W. Communications, Inc., 216 USPQ 802 (TTAB 1982);
Interstate Brands Corp. v. McKee Foods Corp., 53 USPQ2d 1910
(TTAB 2000). In view thereof, the prior filings are accepted
by the Board.

However, in order to avoid any prejudice to defendant due
to any possible confusion with regard to the status of the
plaintiff, plaintiff’s filings, and plaintiff’s discovery
requests, plaintiff’s motion to compel is denied without
prejudice. However, plaintiff need not re-serve any of the
discovery requests.

Defendant is allowed until THIRTY DAYS from the mailing

date of this order to serve and supplement his responses to any
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outstanding discovery requests served on defendant by NSSI or
DVL.¢ Defendant is advised that a party served with a
discovery request has a duty to thoroughly search its records
for all information properly sought in the request. A
responding party which, due to an incomplete search of its
records provides an incomplete response to a discovery
response, may not thereafter rely at trial on information from
its records which was properly sought in the discovery request
but was not included in the response thereto, provided that the
requesting party raises the matter by objecting to the evidence
in question. See Presto Products Inc. v. Nice-Pak Products
Inc., 9 USPQ2d 1895, at footnote 5 (TTAB 1988); Shoe Factory
Supplies v. Thermal Engineering Company, 207 USPQ 517 (TTAB
1980); TBMP § 412.02. The Board expects that the parties will
cooperate in a spirit of good faith. See Trademark Rule
2.120(e). Both parties are under an equal obligation to
cooperate in attempting to reach an amicable resolution of
discovery issues. Through the exercise of good faith and
common courtesy, only in the rarest of cases should the parties

be unable to reach agreement.

Discovery and trial dates are reset as indicated below:

4 The Board notes that the first set of discovery requests was
served on December 20, 2001, prior to the opening of discovery,
on February 20, 2002, as set by the Board. As noted above, the
Board now considers these requests served.
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DISCOVERY PERIOD TO CLOSE: July 31,2004
30-day testimony period for party in position of plaintiff October 29, 2004
to close:

30-day testimony period for party in position of defendant December 28, 2004
to close:

15-day rebuttal testimony period to close: February 11, 2005




