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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

 

 

Dan A. Kost, 

Opposer, 
 

v. 
 

Fanz GmbH, 

Applicant. 
 

Opposition No. 91304754 

Application No. 90819553 

Mark: FANZ 

 

 

 

OPPOSER'S OPPOSITION TO APPLICANT'S MOTION TO DISMISS 

AND MEMORANDUM IN SUPPORT THEREOF 

 

Opposer Dan A. Kost, appearing pro se, submits this Opposition to Applicant Fanz 

GmbH's Motion to Dismiss pursuant to Fed. R. Civ. P. 12(b)(6) and Trademark Rule 2.106. 

Applicant's Motion is procedurally premature, substantively meritless, and must be denied. 

Applicant's hyper-technical parsing of Opposer's filing ignores the Board's well-established 

practice of liberally construing pro se pleadings and the clear identity of the claims asserted. 

 

I. PRELIMINARY STATEMENT 

The Board instituted this proceeding on January 28, 2026, upon finding that the Notice of 

Opposition satisfied threshold requirements for institution. Applicant now moves to dismiss on 

the ground that the pleading is insufficiently clear. This argument fails for multiple independent 

reasons. First, Dan A. Kost is the identified Opposer with proper standing, and his claims are 

clearly stated. Second, the inclusion of related entities in a single comprehensive submission 

does not render the filing deficient. Third, Opposer's Notice of Opposition satisfies Fed. R. Civ. 

P. 8(a)'s notice pleading standard, which requires only a short and plain statement of the claim — 

not the detailed proof that Applicant demands at the pleading stage. 

 



II. LEGAL STANDARD 

A. Rule 12(b)(6) Standard in TTAB Proceedings 

A motion to dismiss under Fed. R. Civ. P. 12(b)(6), incorporated into TTAB proceedings 

via 37 C.F.R. § 2.116(a), tests the legal sufficiency of the pleadings, not the ultimate merits. The 

Board must accept all well-pleaded factual allegations as true and draw all reasonable inferences 

in the non-moving party's favor. Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009); Bell Atlantic Corp. 

v. Twombly, 550 U.S. 544, 570 (2007); see also TBMP § 503.02. 

Dismissal is warranted only where the pleading fails to allege sufficient facts to state a 

plausible claim for relief. A claim is plausible when the pleaded facts allow the court to draw the 

reasonable inference that the defendant is liable for the misconduct alleged. Iqbal, 556 U.S. at 

678. Probability is not required — plausibility is the threshold. Id. 

In TTAB proceedings, the Board applies this standard with recognition that many 

opposers appear pro se. Courts and administrative tribunals are instructed to construe pro se 

pleadings liberally. Erickson v. Pardus, 551 U.S. 89, 94 (2007) (per curiam). Under this standard, 

Opposer's Notice of Opposition plainly suffices. 

B. Standing Requirements Under 15 U.S.C. § 1063 

Section 13 of the Lanham Act, 15 U.S.C. § 1063, grants standing to oppose registration to 

'any person who believes that he would be damaged by the registration of a mark.' The TTAB 

has consistently held that ownership of a prior trademark registration, prior use of an identical or 

confusingly similar mark, or a reasonable belief of likely damage from registration establishes 

standing. Ritchie v. Simpson, 170 F.3d 1092 (Fed. Cir. 1999); Cunningham v. Laser Golf Corp., 

222 F.3d 943 (Fed. Cir. 2000). 

Opposer Dan A. Kost is the owner, CEO, and authorized representative of Fanz LLC, 

which holds U.S. Trademark Registration No. 4,228,922 for the mark FANZ in Class 41 

(entertainment services), with a priority date of July 21, 2002. This registration predates 

Applicant's earliest claimed priority date of February 9, 2021 by nearly two decades. Opposer is 

plainly damaged by any registration of an identical mark — FANZ — in overlapping and related 

service classes. 

III. ARGUMENT 



A. Dan A. Kost Is the Proper and Sole Identified Opposer and Has Adequately Pled His 

Claims 

Applicant's primary argument is that the notice of opposition is unclear as to which of the 

three versions embedded in the 1,059-page submission controls. This is a superficial parsing 

argument that ignores the substance of the record. The Board's Notice of Institution, dated 

January 28, 2026, identified Dan A. Kost as the Opposer and Fanz GmbH as the Applicant. The 

case was instituted on that basis. The Board itself resolved any ambiguity when it issued its 

institution order. Applicant cannot now use a procedural motion to unwind what the Board has 

already determined. 

Moreover, the third Notice of Opposition, which identifies 'Dan Kost, in privity with 

Fanz LLC' as the Opposer, directly tracks the TTAB record's own identification of parties. Fanz 

LLC is the owner of U.S. Trademark Registration No. 4,228,922. Dan A. Kost, as CEO and 

member of Fanz LLC, has privity with the registrant entity and possesses independent standing 

as an individual damaged by the applied-for registration. See 15 U.S.C. § 1063; TBMP § 

309.03(b). 

Applicant conflates the issue of which entity is the properly captioned opposer with the 

separate question of whether the claims themselves are adequately stated. They are entirely 

distinct inquiries. The former has been resolved by the Board's institution order. The latter is 

assessed under Rule 8(a), and for the reasons set forth herein, the claims are adequately pled. 

B. The Notice of Opposition Satisfies Fed. R. Civ. P. 8(a)'s Notice Pleading Standard 

Fed. R. Civ. P. 8(a)(2) requires only 'a short and plain statement of the claim showing 

that the pleader is entitled to relief.' The rule 'does not require detailed factual allegations.' 

Twombly, 550 U.S. at 555. The standard is met when the complaint gives the defendant fair 

notice of the claim and the grounds upon which it rests. Conley v. Gibson, 355 U.S. 41, 47 

(1957). 

Opposer's Notice of Opposition alleges: (1) ownership of U.S. Trademark Registration 

No. 4,228,922 for FANZ, with a priority date of July 21, 2002; (2) continuous use of the FANZ 

mark in commerce in connection with entertainment services; (3) Applicant's applied-for mark is 

identical to Opposer's registered mark; (4) Applicant's identified services in Classes 009, 035, 

036, 038, and 042 are related to and overlap with Opposer's Class 41 services; (5) registration 



would cause a likelihood of confusion under 15 U.S.C. § 1052(d); and (6) Opposer would be 

damaged by such registration. 

These allegations constitute a textbook Section 2(d) opposition. See 15 U.S.C. § 1052(d); 

37 C.F.R. § 2.104; TBMP § 309.03(c)(i). Applicant does not contest that these elements were 

alleged — it merely complains that the filing was voluminous and that the claims were stated in 

multiple embedded documents. Volumetric inefficiency is not a basis for dismissal under Rule 

12(b)(6). 

The Board's own rules expressly contemplate complex filings. See TBMP § 309.03(d) 

(regarding exhibits attached to notices of opposition). The inclusion of supporting evidence and 

documentation in a notice of opposition, while unusual, does not render the underlying pleading 

insufficient. If anything, it provides Applicant with more notice, not less. 

C. The Entity Standing Issues Do Not Require Dismissal 

Applicant argues that Fanz TV LLC and Fanz LLC are time-barred and that this 

somehow requires dismissal of the entire proceeding. This argument misunderstands the 

procedural posture. The proper remedy for issues regarding co-parties or improperly joined 

parties is not dismissal of the entire case but rather a motion to strike or a request for clarification 

of the caption. 

Regardless, the extension of time to oppose was filed on October 25, 2025, in the name 

of Dan Kost, CEO, identifying multiple entities associated with the FANZ brand. The Board 

granted the extension. The Notice of Institution identifies Dan A. Kost as Opposer. To the extent 

there is any ambiguity about the corporate identity of the Opposer, Opposer Dan A. Kost hereby 

confirms for the record that he is the individual Opposer in this proceeding, acting in his 

individual capacity and in privity with Fanz LLC, the owner of U.S. Trademark Registration No. 

4,228,922. 

Fanz LLC is the successor entity to Fanz TV LLC following the domestication of the 

company from Delaware to Colorado in October 2025. See Colorado Articles of Domestication 

filed October 20, 2025. This corporate succession does not create a gap in standing — it 

confirms continuity of ownership of the underlying trademark rights. See 37 C.F.R. § 

2.193(e)(1); TBMP § 502.02(a). 



D. Leave to Amend Should Be Granted If Any Deficiency Is Found 

In the event the Board finds any technical deficiency in the Notice of Opposition, 

Opposer respectfully requests leave to amend pursuant to Fed. R. Civ. P. 15(a) and TBMP § 

507.02. The Board routinely grants leave to amend pleadings to cure technical deficiencies, 

particularly where the amendment would not prejudice the non-moving party and the underlying 

merits are clearly presented. See TBMP § 507.02; see also Tronzo v. Biomet, Inc., 156 F.3d 

1154 (Fed. Cir. 1998). 

No prejudice to Applicant could result from allowing amendment. Discovery has not 

opened. The case schedule has only recently been issued. Applicant has had full constructive 

notice of Opposer's FANZ trademark registration since at least the time of the USPTO 

examining attorney's suspension of Application No. 90819553 based on prior conflicting 

registrations, including those in the FANZ mark family. 

IV. STATEMENT OF OPPOSER'S CLAIMS FOR THE RECORD 

To remove any ambiguity that Applicant contends exists, Opposer Dan A. Kost hereby 

states his claims with specificity: 

 

1.  Opposer. Dan A. Kost, individual, and in his capacity as CEO and Member of Fanz 

LLC, owner of U.S. Trademark Registration No. 4,228,922. 

2.  Trademark at issue. The mark FANZ, identical in appearance, sound, and commercial 

impression to Opposer's registered mark. 

3.  Ground 1 — Likelihood of Confusion (15 U.S.C. § 1052(d)). Applicant's mark is 

identical to Opposer's registered FANZ mark. Opposer's priority date of July 21, 2002 

predates Applicant's earliest priority date of February 9, 2021. The identified services are 

related, overlap in channels of trade, and would be encountered by the same consumers, 

creating a likelihood of confusion, mistake, or deception. 

4.  Ground 2 — Priority and Ownership. Opposer is the owner of a valid, subsisting, and 

incontestable federal trademark registration for FANZ that predates Applicant's 

application by nearly two decades. Registration of Applicant's mark would damage 

Opposer by impairing the distinctiveness and exclusivity of Opposer's registered mark. 



5.  Damage. Opposer will be directly and irreparably damaged by registration of 

Applicant's mark in that it would: (a) create marketplace confusion; (b) undermine the 

value and distinctiveness of Opposer's federally registered mark; (c) impair Opposer's 

ability to expand use of the FANZ mark into additional classes; and (d) suggest a false 

affiliation between the parties. 

 

V. CONCLUSION 

Applicant's Motion to Dismiss must be denied. Dan A. Kost has standing as an opposer, 

has adequately identified himself as the Opposer in this proceeding, and has stated plausible 

claims for likelihood of confusion and priority under the Lanham Act. The Board properly 

instituted this proceeding on January 28, 2026, and should permit it to proceed through the 

discovery and trial schedule already in place. 

To the extent any ambiguity exists regarding the caption or party identification, Opposer 

respectfully requests that the Board exercise its authority under TBMP § 507.02 to grant leave to 

amend the Notice of Opposition to address any technical deficiencies rather than dismiss a 

meritorious opposition against an identical, unauthorized mark. 

For the foregoing reasons, Opposer respectfully requests that the Board deny Applicant's 

Motion to Dismiss in its entirety. 

 

 

Respectfully submitted, 
 

Dated: March 28, 2026 

 

/Dan A. Kost/ 

Dan A. Kost 

CEO and Member, Fanz LLC 

274 Mt Harvard Ave, Suite 400 

Severance, CO 80550 

dan@dakdan.com | Dan@Fanz.net 

Pro Se Opposer 

 

 

 

CERTIFICATE OF SERVICE 

 



I hereby certify that a true and complete copy of the foregoing OPPOSER'S OPPOSITION TO 

APPLICANT'S MOTION TO DISMISS has been served on Counsel for Applicant by 

forwarding said copy on March 28, 2026, via email to: 

 

Laura A. Genovese 

Leigha R. Santoro 

K & G Law LLC 

602 S. Bethlehem Pike, Building B 

Ambler, PA 19002 

lgenovese@kassgen.com 

lsantoro@kassgen.com 

docket@kassgen.com 

 

 

Signature: _/Daniel A. Kost/____________ 

Date: March 28, 2026 


