ESTTA Tracking number:
Filing date:

ESTTA1432409
04/30/2025

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Notice of Opposition

Notice is hereby given that the following party opposes registration of the indicated application.

Opposer information

Name

OMS Investments, Inc.

Granted to date
of previous ex-
tension

04/30/2025

Address

10250 CONSTELLATION BLVD., SUITE 2800
LOS ANGELES, CA 90067
UNITED STATES

Attorney informa-
tion

JOSHUA S FRICK

BARNES & THORNBURG LLP

ONE NORTH WACKER DRIVE

CHICAGO, IL 60606

UNITED STATES

Primary email: jfrick@btlaw.com

Secondary email(s): ipdocket@btlaw.com, cdolan@btlaw.com, jam-
ie.mueller@btlaw.com, james.wagner@btlaw.com

3122145604

Docket no.

69054.420153

Applicant information

Application no.

98561005 Publication date 12/31/2024

Opposition filing
date

04/30/2025 Opposition period | 04/30/2025

ends

Applicant

Zhang, Yihong

27335 ONSLOW RUN DR.
KATY, TX 77494

United States

Goods/services affected by opposition

Class 031. First Use: None First Use In Commerce: None
All goods and services in the class are opposed, namely: Seeds for planting; Live plants

Grounds for opposition

| Priority and likelihood of confusion

| Trademark Act Section 2(d)

Marks cited by opposer as basis for opposition

U.S. registration 7340097 Application date 09/13/2023
no.

Register Principal

Registration date | 03/26/2024 Foreign priority NONE




date

Word mark

AEROGARDEN BOUNTY

Design mark

AEROGARDEN BOUNTY

Description of
mark

Goods/services

Class 011. First use: First Use: Oct 1, 2019 First Use In Commerce: Oct 1, 2019

Plant growing systems comprised of plant grow lights, plant-growing containers
in the nature of plant-growing pods, structural components in the nature of
bases, reservoirs, self-watering devices, drain components, pumps, hoses, and
automated controls and sensors; lights for use in growing plants; light emitting
diode (LED) plant grow light

U.S. registration 6069037 Application date 11/05/2019

no.

Register Principal

Registration date | 06/02/2020 Foreign priority NONE
date

Word mark AEROGARDEN

Design mark

AeroGarden

Description of
mark

Goods/services

Class 011. First use: First Use: Jan 1, 2002 First Use In Commerce: Jan 1, 2002

Hydroponic growing systems comprised of light emitting diode (LED) plant grow
lights, grow cabinets in the nature of closed environments with integrated mist-
ing chambers, and automated controls therefor; LED light bulbs; Light Emitting
Diode (LED) plant grow light

Class 021. First use: First Use: Jan 1, 2002 First Use In Commerce: Jan 1, 2002
Hydroponic garden kit for home use comprising growing containers and also in-
cluding hydroponic fertilizers, seeds, substrate, drain components, a book and
starting class of DVD and CD instructional materials

Class 031. First use: First Use: Jan 1, 2002 First Use In Commerce: Jan 1, 2002

Organic gardening kit for indoor and outdoor planting composed primarily of or-
ganic seeds for herbs, salads, flowers or vegetables and also including liquid
plant food, grow sponges, grow baskets and grow domes
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Signature /Joshua S. Frick/
Name Joshua S. Frick
Date 04/30/2025




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
TRADEMARK TRIAL AND APPEAL BOARD

OMS Investments, Inc.,
Opposer, Opposition No.
v AeroGrow
Mark:
Yihong Zhang, Serial No.: 98561005
Applicant.
NOTICE OF OPPOSITION

OMS Investments, Inc., a corporation duly organized and existing under the laws of
Delaware, with an office at 10250 Constellation Boulevard, Suite 2800, Los Angeles, California
90067 (“Opposer”), believes that it will be damaged by registration of the mark AEROGROW
(stylized) that is the subject of United States Trademark Application Serial No. 98561005 (the
“Opposed Mark”), filed in the name of Yihong Zhang (“Applicant”), an individual with an address
of 27335 Onslow Run Dr., Katy, Texas 77494 and therefore hereby opposes such registration
pursuant to 15 U.S.C. § 1063.

In support of its opposition, Opposer states as follows:

1. Applicant is the owner of Application Serial No. 98561005 (the “Subject
Application”) for the Opposed Mark, filed on May 21, 2024, reciting “Seeds for planting; Live
plants” in International Class 31 (collectively, the “Applied-for-Goods™).

2. Opposer, through its predecessors-in-interest and affiliates, has been and is now,
extensively engaged in the business of marketing and selling, in interstate commerce, various

goods, including lawn and gardening products, goods relating to the growing of plants. In



connection with the marketing and sale of such goods, Opposer has extensively used, since well

prior to Applicant’s filing date, and continues to use, the mark AEROGARDEN and various

AEROGARDEN-formative marks. Opposer has used its AEROGARDEN mark in United States

commerce since at least as early as 2002.

3. In addition to longstanding common law trademark rights in the foregoing marks,

Opposer owns several United States federal trademark registrations for these marks, as reflected

by the following representative registrations (Opposer’s common law and registered trademark

rights hereinafter collectively referred to as “AEROGARDEN Marks”):

Mark

Reg. No.

Goods

AEROGARDEN

6069037

Class 11: Hydroponic growing systems comprised of light emitting
diode (LED) plant grow lights, grow cabinets in the nature of
closed environments with integrated misting chambers, and
automated controls therefor; LED light bulbs; Light Emitting
Diode (LED) plant grow light

Class 21: Hydroponic growing systems comprised of light emitting
diode (LED) plant grow lights, grow cabinets in the nature of
closed environments with integrated misting chambers, and
automated controls therefor; LED light bulbs; Light Emitting
Diode (LED) plant grow light

Class 31: Organic gardening kit for indoor and outdoor planting
composed primarily of organic seeds for herbs, salads, flowers or
vegetables and also including liquid plant food, grow sponges,
grow baskets and grow domes

AEROGARDEN
BOUNTY

7340097

Class 11: Plant growing systems comprised of plant grow lights,
plant-growing containers in the nature of plant-growing pods,
structural components in the nature of bases, reservoirs, self-
watering devices, drain components, pumps, hoses, and automated
controls and sensors; lights for use in growing plants; light
emitting diode (LED) plant grow light

These registrations are valid, subsisting and in full force and effect. See printouts from the

USPTO’s TSDR database, attached hereto as Exhibit A, showing the current status and title of




each of the foregoing registrations. Each of the registrations noted above were issued on the
Principal Register.

4. Opposer’s AEROGARDEN Marks are strong and distinctive. Opposer’s goods
offered in connection with the AEROGARDEN Marks have been, and continue to be marketed
and sold in United States commerce. Further, Opposer and its predecessors in interest and affiliates
have extensively promoted and sold Opposer’s goods in connection with the AEROGARDEN
Marks in the United States. By reason of such advertising, promotion and sale of Opposer’s goods
under the AEROGARDEN Marks, Opposer has developed substantial goodwill and strong
common law rights in connection with the AEROGARDEN Marks.

5. Notwithstanding Opposer’s longstanding prior rights in and to the AEROGARDEN
Marks, on May 21, 2024, Applicant filed the Subject Application to register the Opposed Mark for
the Applied-for-Goods. At the time it filed the Subject Application, Applicant had at least
constructive knowledge of Opposer’s rights in the AEROGARDEN Marks.

6. Opposer’s rights in the AEROGARDEN Marks predate Applicant’s claimed rights
in the Opposed Mark.

7. The Opposed Mark is confusingly similar, in appearance, sound, meaning, and
commercial impression, to Opposer’s AEROGARDEN Marks. The registration and use of the
Opposed Mark by Applicant in association with the claimed goods is likely to cause confusion as
to the source or origin of Applicant’s goods, and is likely to mislead consumers, all to Opposer’s
damage.

8. The goods that Opposer provides under the AEROGARDEN Marks are identical
and, at a minimum, closely related or similar to the Applied-for-Goods recited in the Subject

Application, and the goods are offered to identical, similar or overlapping classes of purchasers.



9. The Opposed Mark, when used in connection with the Applied-for-Goods, is likely
to cause confusion, to cause mistake, and to deceive the trade and public, who, upon seeing the
Opposed Mark in connection with the Applied-for-Goods, would believe that such goods originate
with, are approved, sponsored or endorsed by, or have some connection or affiliation with
Opposer. Accordingly, registration of the Opposed Mark would damage Opposer, and registration
therefore should be refused pursuant to Section 2(d) of the Trademark Act.

11.  WHEREFORE, Opposer believes that it will be damaged by registration of the
Opposed Mark, which is the subject of United States Trademark Application Serial No. 98561005,
and therefore respectfully requests that such registration be refused.

The Director is hereby authorized to charge the filing fee for this Notice of Opposition to

Deposit Account No. 12-0913.

Respectfully submitted,

Date: April 30, 2025 By: /Christopher M. Dolan/
Christopher M. Dolan
Joshua S. Frick
BARNES & THORNBURG LLP
One North Wacker Drive, Suite 4400
Chicago, Illinois 60606-2833
Attorneys for Opposer
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For assistance [ith TSDR, email teas@/ spto.go(]and incl de ol r serial n mber , the doc ' ment (ol are looking for  , and a screenshot of anl e
messages [0l hal e receil ed.

STATUS DOCUMENTS MAINTENANCE Back to Search Print

Generated on: This page [as generated bl TSDR on 2025-04-30 18:03:34 EDT

Mark: AEROGARDEN

AeroGarden

US Serial NI mber: 88681006 Application Filing Date: No(!. 05, 2019
US Registration NCmber: 6069037 Registration Date: Jin. 02, 2020
Filed as TEAS PI’s: Yes Clrrentl I TEAS PI(s: Yes

Register: Principal
Mark Tl pe: Trademark

TM5 Common Stat('s LIVE/REGISTRATION/Iss ed and Actile

Descriptor:
The trademark application has been registered [ith the Of fice.

Stat's: Registered. The registration date is ['sed to determine ['hen post-registration maintenance doc ments are dle.
Stat' s Date: Jin. 02, 2020

P blication Date: Mar. 17, 2020

Mark Information

Mark Literal Elements: AEROGARDEN
Standard Character Claim: Yes. The mark consists of standard characters [ithol't claim to an( partic[lar font st(le, sile, or color

Mark Draling T [pe:4 - STANDARD CHARACTER MARK

Goods and Serlices

Note:

The folloling si mbols indicate that the registrant/o ner has amended the goods/serlices:
o Brackets [..] indicate deleted goods/serTices;
o Dolble parenthesis ((..)) identifC1an[goods/serlices not claimed in a Section 15 af fidalit of incontestabilit; and
o Asterisks *..* identifC1additional (nel’) Cording in the goods/serTices.

For: Hidroponic groring s['stems comprised of light emitting diode (LED) plant gro(llights, grol] cabinets in the natre of closed
enlironments [ith integrated misting chambers, and a’ tomated controls therefor; LED light bl Ibs; Light Emitting Diode (LED) plant grol'
light

International Class(es): 011 - Primar(]Class U.S Class(es): 013, 021, 023, 031, 034
Class Stat(s: ACTIVE

First Use: Jan. 01, 2002 Use in Commerce: Jan. 01, 2002

For: Hidroponic garden kit for home ['se comprising groling containers and also incl ding hi droponic fertiliCers, seeds, s! bstrate, drain
components, a book and starting class of DVD and CD instr( ctional materials
International Class(es): 021 - Primar(IClass U.S Class(es): 002, 013, 023, 029, 030, 033, 040, 050
Class Stat(s: ACTIVE
First Use: Jan. 01, 2002 Use in Commerce: Jan. 01, 2002
For: Organic gardening kit for indoor and ol tdoor planting composed primaril " of organic seeds for herbs, salads, flolers or [‘egetables and
also incllding lig(id plant food, grol sponges, gro[baskets and grol’domes
International Class(es): 031 - Primar(IClass U.S Class(es): 001, 046
Class Stat(s: ACTIVE

First Use: Jan. 01, 2002 Use in Commerce: Jan. 01, 2002


javascript:;
javascript:;
javascript:;
javascript:;
mailto:teas@uspto.gov
javascript:;
javascript:;

Basis Information (Case Lel el)

Filed Use:
Filed ITU:
Filed 44D:
Filed 44E:
Filed 66A:

Filed No Basis:

Yes

No

No

No

No

No

ClrrentlUse: Yes
Cirrentl /ITU: No
Clrrentl'44D: No
ClrrentiT44E: No
Clrrentl 166A: No

Clrrentl[INo Basis: No

Clrrent Ol ner(s) Information

Ol ner Name:

OMS INVESTMENTS, INC.

Olner Address:10250 Constellation Bl d., Srite 2800
Los Angeles, CALIFORNIA UNITED STATES 90067

Legal Entit /T [pe: CORPORATION

Organi’ ed:

Attornel/Correspondence Information

Attorne( of Record
Attornel]Name:

Attorne(] Primar] Email
Address:

Correspondent

Correspondent
Name/Address:

Correspondent e-mail:

Domestic Representatil e - Not Fol nd

Prosec( tion Histor(

Date
Oct. 19, 2022

Oct. 19, 2022
Oct. 19, 2022
Oct. 19, 2022
Oct. 19, 2022
Apr. 22, 2021
Jin. 02, 2020
Mar. 17, 2020
Mar. 17, 2020
Feb. 26, 2020
Feb. 12, 2020
Feb. 10, 2020
Noll. 26, 2019
Nol' . 26, 2019
Noll. 22,2019
No(l. 13,2019
No[ . 08, 2019

Robert J. Morgan

trademarks@scotts.com Attorne|Email Althori ed:Yes

Robert J. Morgan

OMS In[‘estments, Inc.

10250 Constellation Bl d., S'ite 2800

Los Angeles, CALIFORNIA UNITED STATES 90067

trademarks@scotts.com Correspondent e-mail Yes

Althoriled:

Description

APPLICANT/CORRESPONDENCE CHANGES (NON-RESPONSIVE)
ENTERED

TEAS CHANGE OF CORRESPONDENCE RECEIVED
ATTORNEY/DOM.REP.REVOKED AND/OR APPOINTED
TEAS REVOKE/APP/CHANGE ADDR OF ATTY/DOM REP RECEIVED
TEAS CHANGE OF OWNER ADDRESS RECEIVED
AUTOMATIC UPDATE OF ASSIGNMENT OF OWNERSHIP
REGISTERED-PRINCIPAL REGISTER
OFFICIAL GAZETTE PUBLICATION CONFIRMATION E-MAILED
PUBLISHED FOR OPPOSITION
NOTIFICATION OF NOTICE OF PUBLICATION E-MAILED
APPROVED FOR PUB - PRINCIPAL REGISTER
ASSIGNED TO EXAMINER
PETITION TO DIRECTOR - MAKE SPECIAL - DENIED
ASSIGNED TO PETITION STAFF
TEAS PETITION TO DIRECTOR-MAKE SPECIAL-RECEIVED
NEW APPLICATION OFFICE SUPPLIED DATA ENTERED
NEW APPLICATION ENTERED

State or Co ntri'Where DELAWARE

Proceeding Number


javascript:;
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javascript:;
javascript:;
mailto:trademarks@scotts.com
mailto:trademarks@scotts.com

TM Staff and Location Information

TM Staff Information - None

File Location

Cilrrent Location: PUBLICATION AND ISSUE SECTION

Assignment Abstract Of Title Information - Click to Load

Proceedings - Click to Load

Date in Location: Jin. 02, 2020

Feedback
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For assistance [ith TSDR, email teas@/ spto.go(]and incl de ol r serial n mber

, the doc ment (ol are looking for

messages [0l hal e receil ed.

STATUS DOCUMENTS

Generated on:

Mark:

US Serial N mber:

US Registration NC mber:
Register:

Mark Ti pe:

TM5 Common Stat('s
Descriptor:

Stat(s:
Stat['s Date:

P( blication Date:

Mark Information

Mark Literal Elements:

Standard Character Claim:

Mark Draling T [pe:

MAINTENANCE Back to Search Print

This page [as generated bll TSDR on 2025-04-30 18:04:28 EDT

AEROGARDEN BOUNTY

AEROGARDEN BOUNTY

98177724 Application Filing Date: Sep. 13, 2023
7340097 Registration Date: Mar. 26, 2024
Principal

Trademark

LIVE/REGISTRATION/Iss ed and Actile

The trademark application has been registered [ith the Of fice.

Registered. The registration date is [sed to determine "hen post-registration maintenance doc ' ments are dle.
Mar. 26, 2024

Jan. 09, 2024

AEROGARDEN BOUNTY
Yes. The mark consists of standard characters [itho!t claim to an( particlar font st(le, sil e, or color

4 - STANDARD CHARACTER MARK

Related Properties Information

Claimed Ol nership of US
Registrations:

6069037

Goods and Serlices

Note:

The follol'ing s mbols indicate that the registrant/o ner has amended the goods/serlices:
o Brackets [..] indicate deleted goods/serTices;

o Dol ble parenthesis ((..)) identif{1an[goods/ser( ices not claimed in a Section 15 af

fidalit of incontestabilit/; and

o Asterisks *..* identif/additional (ne’) [ording in the goods/serlices.

For:

International Class(es):
Class Stat(s:

First Use:

Plant groling s/ stems comprised of plant gro(lights, plant-groling containers in the nat(re of plant-groling pods, str( ct(ral
components in the natl re of bases, reser! oirs, self-/ atering de ' ices, drain components, pl mps, hoses, and a' tomated controls and
sensors; lights for ['se in groling plants; light emitting diode (LED) plant gro(light

011 - Primar( I Class U.S Class(es): 013, 021, 023, 024, 031, 034

Basis Information (Case Lel el)

Filed Use:

Filed ITU:

Filed 44D:

Filed 44E:

Filed 66A:

ACTIVE

Oct. 01, 2019 Use in Commerce: Oct. 01, 2019
Yes Cirrentll/Use: Yes

No ClrrentlITU: No

No Clrrentl44D: No

No Clrrentl[144E: No

No Clrrentl 66A: No

, and a screenshot of anl e
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Filed No Basis: No Clrrentl['No Basis: No
Clrrent Ol ner(s) Information

Ol ner Name: OMS In[‘estments, Inc.

Ol ner Address: 10250 Constellation Bl d., S ite 2800
Los Angeles, CALIFORNIA UNITED STATES 90067

Legal Entit] T "pe: CORPORATION State or Colntri/Where DELAWARE
Organi‘ed:

Attorne( /Correspondence Information

Attorne(l of Record

AttornelName: Robert J. Morgan

Attorne! | Primar |Email trademarks@scotts.com Attornel Email Althori ed:Yes
Address:

Correspondent

Correspondent ROBERT J. MORGAN
Name/Address: 10250 CONSTELLATION BLVD., SUITE 2800
LOS ANGELES, CALIFORNIA UNITED STATES 90067

Phone: 614-284-7214

Correspondent e-mail: trademarks@scotts.com Correspondent e-mail Yes
Althoriled:

Domestic Representatil e - Not Fol nd

Prosec(tion Histor’

Date Description Proceeding Number

Mar. 26, 2024 NOTICE OF REGISTRATION CONFIRMATION
EMAILED

Mar. 26, 2024 REGISTERED-PRINCIPAL REGISTER

Jan. 09, 2024 OFFICIAL GAZETTE PUBLICATION CONFIRMATION
E-MAILED

Jan. 09, 2024 PUBLISHED FOR OPPOSITION

Dec. 20, 2023 NOTIFICATION OF NOTICE OF PUBLICATION E-
MAILED

Dec. 05, 2023 APPROVED FOR PUB - PRINCIPAL REGISTER

Dec. 04, 2023 ASSIGNED TO EXAMINER

Oct. 02, 2023 NEW APPLICATION OFFICE SUPPLIED DATA
ENTERED

Sep. 16, 2023 NEW APPLICATION ENTERED

TM Staff and Location Information

TM Staff Information - None
File Location

Cirrent Location: PUBLICATION AND ISSUE SECTION Date in Location: Mar. 26, 2024

Assignment Abstract Of Title Information - Click to Load

Proceedings - Click to Load
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