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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE
TRADEMARK TRIAL AND APPEAL BOARD

In the matter of Trademark Ser. No. 98137395
Applicant: Aurox Distributors LLC
Mark:

Candy Dynamics, Inc., )
Opposer, ))

Vs. )) Opposition No. 91292159
Aurox Distributors LLC, ))
Applicant. ))
)

UNITED STATES PATENT AND TRADEMARK OFFICE
Trademark Trial and Appeal Board

P.O. Box 1451

Alexandria, VA 22313-1451

APPLICANT’S ANSWER

In response to Opposer Candy Dynamics, Inc.’s (“Opposer’”’) Notice of Opposition, Applicant
Aurox Distributors LLC (“Applicant”) responds as follows:

Applicant denies each and every allegation of the Notice of Opposition unless it is expressly
admitted herein:
1) Paragraph 1 calls for a legal conclusion to which no response is necessary. To the extent a response
is necessary, Applicant denies the allegations.
2) Applicant is without sufficient knowledge or information to form a belief as to the allegations of
paragraph 2, and therefore, denies the same.
3) Applicant is without sufficient knowledge or information to form a belief as to the allegations of

paragraph 3, and therefore, denies the same.



4) Applicant is without sufficient knowledge or information to form a belief as to the allegations of
paragraph 4, and therefore, denies the same.

5) Paragraph 5 calls for a legal conclusion to which no response is necessary. To the extent a response
is necessary, Applicant denies the allegations.

6) Applicant is without sufficient knowledge or information to form a belief as to the allegations of
paragraph 6, and therefore, denies the same.

7) Applicant is without sufficient knowledge or information to form a belief as to the allegations of
paragraph 7, and therefore, denies the same.

8) Applicant is without sufficient knowledge or information to form a belief as to the allegations of
paragraph 8, and therefore, denies the same.

9) Applicant is without sufficient knowledge or information to form a belief as to the allegations of
paragraph 9, and therefore, denies the same.

10) Applicant is without sufficient knowledge or information to form a belief as to the allegations of
paragraph 10, and therefore, denies the same.

11) Applicant is without sufficient knowledge or information to form a belief as to the allegations of
paragraph 11, and therefore, denies the same.

12) Applicant is without sufficient knowledge or information to form a belief as to the allegations of
paragraph 12, and therefore, denies the same.

13) Applicant is without sufficient knowledge or information to form a belief as to the allegations of
paragraph 13, and therefore, denies the same.

14) Applicant is without sufficient knowledge or information to form a belief as to the allegations of
paragraph 14, and therefore, denies the same.

15) Paragraph 15 calls for a legal conclusion to which no response is necessary. To the extent a response
is necessary, Applicant denies the allegations.

16) Paragraph 16 calls for a legal conclusion to which no response is necessary. To the extent a response



is necessary, Applicant denies the allegations.

17) Admitted to the extent that the information listed appears to be the same information listed in
Applicant’s Application.

18) Admitted to the extent that the information listed appears to be the same information listed in
Applicant’s Application.

19) Paragraph 19 calls for a legal conclusion to which no response is necessary. To the extent a response
is necessary, Applicant denies the allegations.

20) Paragraph 20 calls for a legal conclusion to which no response is necessary. To the extent a response
is necessary, Applicant denies the allegations.

21) Paragraph 21 calls for a legal conclusion to which no response is necessary. To the extent a response
is necessary, Applicant denies the allegations.

22) Paragraph 22 calls for a legal conclusion to which no response is necessary. To the extent a response
is necessary, Applicant denies the allegations.

23) Denied.

24) Paragraph 24 calls for a legal conclusion to which no response is necessary.

25) Paragraph 25 calls for a legal conclusion to which no response is necessary.

26) Paragraph 26 calls for a legal conclusion to which no response is necessary. To the extent a response
is necessary, Applicant denies the allegations.

27) Paragraph 27 calls for a legal conclusion to which no response is necessary. To the extent a response
is necessary, Applicant denies the allegations.

28) Paragraph 28 calls for a legal conclusion to which no response is necessary. To the extent a response
is necessary, Applicant denies the allegations.

29) Paragraph 29 calls for a legal conclusion to which no response is necessary. To the extent a response
is necessary, Applicant denies the allegations.

30) Paragraph 30 calls for a legal conclusion to which no response is necessary. To the extent a response



is necessary, Applicant denies the allegations.

31) Admitted to the extent that the information listed appears to be the same information listed in

Applicant’s Application.

AFFIRMATIVE DEFENSES

1) First Affirmative Defense: There is no likelihood of confusion, mistake, or deception between

Opposer’s Marks and Applicant’s Mark.

a. Specifically, Applicant’s Mark and Opposer’s Marks differ in appearance, sound,

connotation, and commercial impression.

i.

ii.

Opposer’s contention that the marks are spelled and pronounced the same way is
unfounded because Opposer’s marks do not contain any words or sounds.
Opposer’s side-by-side comparison of Applicant’s and Opposer’s marks does not
properly consider the marks for purposes of likelihood of confusion. When the
marks at issue are both design marks, similarity of the marks is determined
primarily on the basis of visual similarity. See, e.g., Volkswagenwerk
Aktiengesellschaft v. Rose ‘Vear Enters., 592 F.2d 1180, 1183, 201 USPQ 7, 9
(C.C.P.A. 1979) (quoting In re ATV Network Ltd., 552 F.2d 925, 929, 193 USPQ
331, 332 (C.C.P.A. 1977)); TMEP §1207.01(c). However, a side-by-side
comparison is not the test. See Grandpa Pidgeon’s of Mo., Inc. v. Borgsmiller, 477
F.2d 586, 587, 177 USPQ 573, 574 (C.C.P.A. 1973). When comparing design
marks, the focus is on the overall commercial impression conveyed by such marks,
not on specific differences. See Id., 477 F.2d at 587, 177 USPQ at 574; In re Triple
R Mfg. Corp., 168 USPQ 447, 448 (TTAB 1970); TMEP §1207.01(c).

1. The visual components in Applicant’s and Opposer’s Marks — “cloud”

shapes, explosions, exaggerated facial features (particularly tongues and



eyes) — are not unique to Applicant and Opposer, but are common among

Marks used in connection with sour candy:
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The logos featured above all include at least one of the unique features claimed by Opposer: a cloud

shape, a stuck-out tongue, blood-shot or exaggerated eyes.

iil.

Applicant’s Mark is dissimilar from the Opposer’s in that it contains a textual
element. If a mark comprises both wording and a design, greater weight is often
given to the wording, because it is the wording that purchasers would use to refer
to or request the goods or services. See, e.g., Herbko Intern., Inc. v. Kappa Books,

Inc., 308 F.3d 1156, 1165, 64 U.S.P.Q.2d 1375 (Fed. Cir. 2002) (“The words



dominate the design feature.”); M.C.I. Foods, Inc. v. Brady Bunte Brady Bunte v.
M.C.I. Foods, Inc., 96 U.S.P.Q.2d 1544, 1551, 2010 WL 3798506 (T.T.A.B.
2010) (In a word-design combination mark, the word is “normally accorded
greater weight.”). There is no legal precedent for finding that the design portion of
Applicant’s mark is dominant.

iv. Different meanings are key factors in determining the likelihood of confusion
between two marks, and even identical marks may “create sufficiently different
commercial impressions” obviating any likelihood of confusion. TMEP §
1207.01(b)(v). See, e.g., In re Sydel Lingerie Co., 197 U.S.P.Q. 629, 630 (T.T.A.B.
1977) (holding BOTTOMS UP for ladies’ and children’s underwear and
BOTTOMS UP for men’s clothing not likely to cause confusion, concluding that
the words connote drinking when applied to men’s clothing, but have a different
connotation when applied to underwear); In re Sears, Roebuck & Co., 2
U.S.P.Q.2d 1312, 1314-15 (T.T.A.B. 1987) (CROSS-OVER for bras was not
confusingly similar to CROSSOVER for ladies’ sportswear given the different
connotations). The dominant word portion of Applicant’s Mark conveys a distinct
meaning that is not communicated through Opposer’s design Marks.

Moreover, Opposer’s goods and Applicant’s goods do vary quite significantly. Opposer’s
claim that the goods are identical is based on supposition and the appearance of the word
“candy” in both the Application and the Registrations. The term “candy” describes a broad
category of goods under which there are many niche offerings. The TTAB has repeatedly
refused to establish a rule stating that goods and services are per se related based on mutual
categorization.

Finally, as established above, there are a huge number of third party registrations for candy
featuring one or more of the design features shared by Applicant and Opposer. This

indicates Opposer exists in a crowded market, and Opposer’s scope of protection should



be limited. A representative, non-exhaustive list of these registrations is as follows:

il.

iii.

1v.

Vi.

Class 030.

(Reg. No. 4836382) for Candy in Class 030.

(Reg. No. 5400955) for Candy in Class 030.

(Reg. No. 3094323) for Candy in Class 030.

(Reg. No. 1740049) for Candy in Class 030.

(Reg. No. 4300272) for Ice cream and frozen confections in



Viil. (Reg. No. 6662134) for Candy; Caramels; Chocolate; Cocoa;
Comfits; Confectionery made of sugar; Confectionery, namely, candy and

chocolate; Gummy candies; Honey; Lollipops; Marshmallow; Sugar; Bubble gum

in Class 030.

ix. (Reg. No. 5497758) for Candy in Class 030.

X. (Reg. No. 4693494) for Brownies; Cakes; Candies; Candy;
Candy bars; Candy containing alcoholic beverage content and flavor; Candy mints;
Candy sprinkles; Candy, namely, dragées; Caramels; Chewing gum; Chewing gum
with vitamins; Chewing gum, not for medical purposes; Chocolate; Chocolate
candies; Chocolates and chocolate based ready to eat candies and snacks;

Confectionery for decorating Christmas trees; Crackers; Fruit jelly candy; Gift



baskets containing candy; Confectionery, namely, Fondants, Fruit jelly, Liquorice,
Lozenges, Pastilles; Peanut confectionery; Sugar confectionery; Peppermint

Sweets in Class 030.

xi. (Reg. No. 5674259) for Chocolate confections; Chocolate mousse;
Chocolate-based spreads; Confectionery, namely, candy and chocolate; Filled
chocolate; Milk chocolate in Class 030.

xii. (Reg. No. 6672965) for Candy; lollipops in Class 030.

xiii. (Reg. No. 6672963) for Candy; lollipops in Class 030.

Xiv. (Reg. No. 6185966) for Candy; Candy bars; Candy
with caramel; Bubble gum; Chewing gum; Chocolate candies; Confectionery,
namely, candy and chocolate; Cotton candy; Fruit jelly candy; Gelatin-based
chewy candies; Gummy candies; Hard candy; Sweets in Class 030.

XV. (Reg. No. 3204080) for Candy in Class 030.



XVi.

XVil.

XViil.

XiX.

XX.

1&‘0

(Reg. No. 3212198) for candy, chewing gum, ice cream sticks,
chocolates, frozen confections, flavored ice sticks, sweetmeats, bread and
cakes, pastries, frozen ices, flavored syrups, candied sauces, cocoa, sugar in

Class 030.

— T ey (Reg. No. 5698405) for Baking-powder; Bread and pastry;
Candy; Coffee and coffee substitutes; Edible spices; Flour; Honey; Ice cream;
Molasses syrup; Mustard; Processed cacao; Processed cereals; Rice; Sago; Salt;

Sauces; Spice mixes; Tapioca; Tea; Vinegar; Water ice; Yeast in Class 030.

/

Illl.--" (Reg. No. 6785299) for Candy; Lollipops; Hard candy; Mexican

candy in Class 030.

(Reg. No. 2815555) for Cotton candy in Class 030.



XX1. (Reg. No. 1903727) for Candy in Class 030.

XXii. (Reg. No. 1097648) for Candy in Class 030.
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XXiil. (Reg. No. 6375296) for Confectionery, namely,

confectionery made of sugar, candy in Class 030.

XX1Vv. (Reg. No. 6647331) for Candies; Candy bars; Fruit

jelly candy in Class 030.

XXV. (Reg. No. 5297068) for Confectionery, namely, fruit chewing
gum in the nature of chewable gummy candies in Class 030.
XXVi. (Reg. No. 5251292) for Candy and lollipops in Class 030.




XXVil. //\ (Reg. No. 3315438) for Candy in Class 030.
" cleyer
capy~— -
XXViii. ) o (Reg. No. 4594435) for Chocolate and chocolates;

chocolate bars; candy mints; gummy candies; candy, namely, caramel drops

in Class 030.

(Reg. No. 3008140) for Candy in Class 030.

2) Second Affirmative Defense: Any and all acts alleged to have been committed by Applicant were

performed with lack of knowledge and lack of willful intent.

July 29, 2024

Respectfully submitted,
lo] Jorge M. Franco. Esg.

Rexford Brabson

Jorge M. Franco

T-Rex Law, P.C.

Attorneys for Applicant

7040 Avenida Encinas #104-333
Carlsbad, CA 92011



CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing APPLICANT’S ANSWER is being electronically mailed
to the following address:

WILLIAM A. MCKENNA

WOODARD, EMHARDT, HENRY, REEVES & WAGNER, LLP

111 MONUMENT CIRCLE, SUITE 3700

INDIANAPOLIS, IN 46204

UNITED STATES

wmckenna(@uspatent.com, DocketDept(@uspatent.com, grace(@uspatent.com

[o] Gerge M. France
Jorge M. Franco

July 29, 2024
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