
ESTTA Tracking number: ESTTA1355643

Filing date: 04/30/2024

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Notice of Opposition

Notice is hereby given that the following party opposes registration of the indicated application.

Opposer information

Name Joey Tomato's (Canada) Inc.

Granted to date
of previous ex-
tension

05/01/2024

Address 1177 WEST HASTINGS STREET, SUITE 2400
VANCOUVER, BC V6E 2K3
CANADA

Attorney informa-
tion

KATHRYN L. BOHMANN
QUARLES & BRADY LLP
8210 SOUTHPARK TERRACE
LITTLETON, CO 80120
UNITED STATES
Primary email: docketCO@quarles.com
Secondary email(s): kate.bohmann@quarles.com, ian.saffer@quarles.com,
alla.meyer@quarles.com
303-268-0066

Docket no. 195759.00172

Applicant information

Application no. 87960756 Publication date 01/02/2024

Opposition filing
date

04/30/2024 Opposition period
ends

05/01/2024

Applicant Sun Development & Management Corporation
5701 PROGRESS ROAD
INDIANAPOLIS, IN 46421
UNITED STATES

Goods/services affected by opposition

Class 043. First Use: May 9, 2017 First Use In Commerce: May 9, 2017
All goods and services in the class are opposed, namely: Restaurant services, namely, provision of
food and drink in hotels; hotel and restaurant services; hotel food services; hotel and bar services;
hotel, restaurant and bar services; restaurant services; food services, namely, provision of food and
drink

Applicant information

Application no. 87960859 Publication date 01/02/2024

Opposition filing
date

04/30/2024 Opposition period
ends

Applicant Sun Development & Management Corporation
5701 PROGRESS ROAD



INDIANAPOLIS, IN 46241
UNITED STATES

Goods/services affected by opposition

Class 043. First Use: May 9, 2017 First Use In Commerce: May 9, 2017
All goods and services in the class are opposed, namely: Restaurant services, namely, provision of
food and drink in hotels; hotel and restaurant services; hotel food services; hotel and bar services;
hotel, restaurant and bar services; restaurant services; food services, namely, provision of food and
drink

Grounds for opposition

Priority and likelihood of confusion Trademark Act Section 2(d)

Other Common law rights in Opposer's mark described
in the Notice of Opposition.

Marks cited by opposer as basis for opposition

U.S. registration
no.

4939042 Application date 08/20/2014

Register Principal

Registration date 04/19/2016 Foreign priority
date

NONE

Word mark LOCAL PUBLIC EATERY

Design mark

Description of
mark

NONE

Goods/services Class 043. First use: First Use: Nov 2009 First Use In Commerce: Nov 2009

restaurant, bar and cocktail lounge services; take-out restaurant services; cater-
ing services

U.S. application/ registration
no.

NONE Application date NONE

Register NONE

Registration date NONE

Mark LOCAL PUBLIC EATERY

Goods/services (Common law rights): Restaurant, bar and cocktail lounge services;
take-out restaurant services; catering services

Attachments 86371967#TMSN.png( bytes )
Notice of Opposition.pdf(242111 bytes )

Signature /klb/

Name KATHRYN L. BOHMANN

Date 04/30/2024
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TTAB 

Atty. File No. 195759.00172 

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 
In the Matter of Application Serial Nos. 87960756 and 87960859 
Published in the Official Gazette on January 2, 2024 

JOEY TOMATO’S (CANADA) INC., 
 

Opposer, 
 
v. 
 
 
SUN DEVELOPMENT & 
MANAGEMENT CORPORATION 

 
Applicant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
 

 

Opposition No.       

NOTICE OF OPPOSITION 

 

Opposer Joey Tomato’s (Canada) Inc. (“Opposer”) will be damaged by registration of the 

marks shown in Application Serial Nos. 87960756 and 87960859 for the marks THE LOCAL 

KITCHEN AND TAP and in International Class 43, and therefore, opposes the 

same, alleging as follows: 

1. Opposer is a Canadian corporation having offices at 1177 West Hastings Street, 

Suite 2400, Vancouver, BC, Canada V6E 2K3.   

2. Opposer is a well-known provider of restaurant, bar, and cocktail lounge services 

and other restaurant related services. 
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3. Since at least 2009, Opposer has used the mark LOCAL PUBLIC EATERY in 

connection with the above-mentioned services. 

4. Opposer owns the following valid and subsisting U.S. trademark registration on 

the Principal Register:  

MARK REG. NO. GOODS/SERVICES FILING 

DATE 

FIRST 

USE DATE 

LOCAL 
PUBLIC 
EATERY 

4939042 Class 43: restaurant, bar, and cocktail 
lounge services; take-out restaurant 
services; catering services 
 

August 20, 
2014 

November 
2009 

A true and correct copy of this Registration is attached hereto as Exhibit A. 

5. In addition to the federal trademark registration listed above, Opposer also owns 

common law rights for its LOCAL PUBLIC EATERY mark based on use in commerce in 

connection with the services listed above. 

6. Opposer’s common law and federal registration rights in the mark listed in the 

preceding paragraphs are collectively referred to herein as the “LOCAL Mark.” 

7. Opposer’s LOCAL Mark has achieved strength and wide public recognition as a 

result of extensive and continuous use by Opposer since before the filing of Application Serial 

Nos. 87960756 and 87960859 and before any claimed use in U.S. commerce by Applicant of the 

applied-for marks in connection with the services identified in the relevant Applications. 

8. As a result of substantial sales and extensive advertising and promotion, Opposer 

has established valuable goodwill in the LOCAL Mark.  The public has come to associate the 

LOCAL Mark with Opposer and to know the LOCAL Mark as an indicator of source.  The 

LOCAL Mark is well known to purchasers. 

9. Applicant Sun Development & Management Corporation (“Applicant”) filed 

Application Serial Nos. 87960756 and 87960859 on June 13, 2013, for the marks THE LOCAL 
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KITCHEN AND TAP and for use in connection with “Restaurant services, 

namely, provision of food and drink in hotels; hotel and restaurant services; hotel food services; 

hotel and bar services; hotel, restaurant and bar services; restaurant services; food services, 

namely, provision of food and drink” in Class 43.  Both applications were filed under Section 

1(a) of the Trademark Act claiming a first use date of May 9, 2017 (“Applicant’s Marks”). 

10. Opposer adopted and used the LOCAL Mark before Applicant’s filing date and 

before any claimed first use of Applicant’s Marks in connection with the services identified in 

both Applications.  

11. Applicant’s Marks are similar to Opposer’s LOCAL Mark in appearance, sound, 

connotation, and commercial impression. 

12. The services identified in Application Serial Nos. 87960756 and 87960859 are 

identical and/or highly related to the services offered by Opposer under the LOCAL Mark and 

listed in the relevant registration. 

13. The target customers and channels of trade for services offered under the LOCAL 

Mark and Applicant’s Marks are identical, related, and/or overlap. 

14. Consumers expect Opposer’s services and Applicant’s services to emanate from 

the same source. 

15. Based on the foregoing, a likelihood of confusion exists such that Applicant’s 

services offered under Applicant’s Marks may be thought by consumers to emanate from 

Opposer and may be confused with Opposer’s services. 

16. Registration and use of Applicant’s Marks in International Class 43 is likely to 

cause confusion, mistake, or deception as to the source or origin of Applicant’s services, or to 
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induce purchasers to believe that Applicant’s services are those of Opposer, or are endorsed by, 

affiliated with, or associated with Opposer in violation of 15 U.S.C. § 1052(d). 

17. If Applicant’s Marks are permitted to register, the registrations would 

presumptively entitle Applicant to prima facie exclusive ownership and rights to the marks and 

would, therefore, cause confusion among consumers of the services as to source and as to the 

relationship of Opposer and Applicant, thereby damaging Opposer and its LOCAL Mark and 

irreparably injuring Opposer’s business, goodwill, and reputation. 

Wherefore, Opposer respectfully requests that this Opposition be sustained, and that 

registration of Applicant’s Marks in the Application Serial Nos. 87960756 and 87960859 be 

denied.  The filing fee of $600 per class per mark is enclosed as required by 37 CFR §§ 2.101 

and 2.6(a)(17).  The Commissioner is also authorized to charge any additional fees that may be 

required, or credit any overpayment, to this firm’s Deposit Account No. 195117. 

Date: April 30, 2024 Respectfully submitted, 
 

 QUARLES & BRADY LLP 
 

 
/Kathryn L. Bohmann/  
Kathryn L. Bohmann 
Ian L. Saffer 
8210 Southpark Terrace 
Littleton, CO 80120 
(303) 268-0066 

 
 
Attorneys for Opposer 
Joey Tomato’s (Canada) Inc.  

 

 



EXHIBIT A 







Publication Date:Feb. 02, 2016

 

Mark Information

Mark Literal
Elements:

LOCAL PUBLIC EATERY

Standard Character
Claim:

Yes. The mark consists of standard characters without claim to any particular font style, size, or color.

Mark Drawing
Type:

4 - STANDARD CHARACTER MARK

Disclaimer: "EATERY"

Acquired
Distinctiveness

Claim:

In whole

Foreign Information

Foreign
Registration

Number:

TMA819471 Foreign
Registration Date:

Mar. 08, 2012

Foreign
Application/Registration

Country:

CANADA Foreign Expiration
Date:

Mar. 08, 2027

Goods and Services

Note:
The following symbols indicate that the registrant/owner has amended the goods/services:

Brackets [..] indicate deleted goods/services;
Double parenthesis ((..)) identify any goods/services not claimed in a Section 15 affidavit of incontestability; and
Asterisks *..* identify additional (new) wording in the goods/services.

For: restaurant, bar and cocktail lounge services; take-out restaurant services; catering services

International
Class(es):

043 - Primary Class U.S Class(es): 100, 101

Class Status: ACTIVE

Basis: 1(a) 44(e)

First Use: Nov. 2009 Use in Commerce: Nov. 2009

Basis Information (Case Level)

Generated on: This page was generated by TSDR on 2024-04-29 14:16:39 EDT

Mark: LOCAL PUBLIC EATERY

US Serial Number: 86371967 Application Filing
Date:

Aug. 20, 2014

US Registration
Number:

4939042 Registration Date: Apr. 19, 2016

Register: Principal

Mark Type: Service Mark

TM5 Common Status
Descriptor:

LIVE/REGISTRATION/Issued and Active

The trademark application has been registered with the Office.

Status: A Sections 8 and 15 combined declaration has been accepted and acknowledged.

Status Date: Aug. 21, 2022



Filed Use: No Currently Use: Yes

Filed ITU: Yes Currently ITU: No

Filed 44D: No Currently 44D: No

Filed 44E: Yes Currently 44E: Yes

Filed 66A: No Currently 66A: No

Filed No Basis: No Currently No Basis: No

Current Owner(s) Information

Owner Name: Joey Tomato's (Canada) Inc.

Owner Address: 1177 West Hastings Street
Suite 2400
Vancouver, BC CANADA V6E2K3

Legal Entity Type: CORPORATION State or Country
Where Organized:

CANADA

Attorney/Correspondence Information

Attorney of Record

Attorney Name: Lisa M. Melanson Docket Number: 194088358444

Attorney Primary
Email Address:

van-ipdocketing@mccarthy.ca Attorney Email
Authorized:

Yes

Correspondent

Correspondent
Name/Address:

Lisa M. Melanson
McCarthy Tétrault LLP
c/o Suite 2400, 745 Thurlow Street
McCarthy Tétrault LLP
Vancouver, BC CANADA V6E0C5

Phone: 416-601-7595 Fax: 604-622-5656

Correspondent e-
mail:

van-ipdocketing@mccarthy.ca Correspondent e-
mail Authorized:

Yes

Domestic Representative - Not Found

Prosecution History

Date Description
Proceeding
Number

Aug. 21, 2022 NOTICE OF ACCEPTANCE OF SEC. 8 & 15 - E-MAILED

Aug. 21, 2022 REGISTERED - SEC. 8 (6-YR) ACCEPTED & SEC. 15 ACK.

Aug. 21, 2022 CASE ASSIGNED TO POST REGISTRATION PARALEGAL

Mar. 01, 2022 TEAS SECTION 8 & 15 RECEIVED

Apr. 19, 2021 COURTESY REMINDER - SEC. 8 (6-YR) E-MAILED

Sep. 17, 2019 REVIEW OF CORRESPONDENCE COMPLETE - POWER OF ATTORNEY ENTERED

Sep. 16, 2019 TEAS WITHDRAWAL OF ATTORNEY RECEIVED-FIRM RETAINS

Aug. 02, 2019 ATTORNEY/DOM.REP.REVOKED AND/OR APPOINTED

Aug. 02, 2019 TEAS REVOKE/APP/CHANGE ADDR OF ATTY/DOM REP RECEIVED

Oct. 10, 2018 ATTORNEY/DOM.REP.REVOKED AND/OR APPOINTED

Oct. 10, 2018 TEAS REVOKE/APP/CHANGE ADDR OF ATTY/DOM REP RECEIVED

Sep. 26, 2018 APPLICANT/CORRESPONDENCE CHANGES (NON-RESPONSIVE) ENTERED

Sep. 26, 2018 TEAS CHANGE OF OWNER ADDRESS RECEIVED

Apr. 19, 2016 REGISTERED-PRINCIPAL REGISTER

Feb. 02, 2016 OFFICIAL GAZETTE PUBLICATION CONFIRMATION E-MAILED

Feb. 02, 2016 PUBLISHED FOR OPPOSITION

Jan. 13, 2016 NOTIFICATION OF NOTICE OF PUBLICATION E-MAILED

Dec. 30, 2015 LAW OFFICE PUBLICATION REVIEW COMPLETED

Dec. 26, 2015 EXPARTE APPEAL TERMINATED 371967

Dec. 22, 2015 CHANGES/CORRECTIONS AFTER PUB APPROVAL ENTERED

Dec. 22, 2015 TEAS RESPONSE TO OFFICE ACTION RECEIVED



Dec. 22, 2015 APPROVED FOR PUB - PRINCIPAL REGISTER

Dec. 22, 2015 EXAMINER'S AMENDMENT ENTERED

Dec. 22, 2015 NOTIFICATION OF EXAMINERS AMENDMENT E-MAILED

Dec. 22, 2015 EXAMINERS AMENDMENT E-MAILED

Dec. 22, 2015 EXAMINERS AMENDMENT -WRITTEN

Dec. 22, 2015 NOTICE OF ACCEPTANCE OF AMENDMENT TO ALLEGE USE E-MAILED

Dec. 21, 2015 USE AMENDMENT ACCEPTED

Dec. 18, 2015 TEAS/EMAIL CORRESPONDENCE ENTERED

Dec. 18, 2015 CORRESPONDENCE RECEIVED IN LAW OFFICE

Dec. 15, 2015 TEAS RESPONSE TO OFFICE ACTION RECEIVED

Dec. 16, 2015 AMENDMENT TO USE PROCESSING COMPLETE

Dec. 16, 2015 USE AMENDMENT FILED

Dec. 15, 2015 TEAS AMENDMENT OF USE RECEIVED

Dec. 15, 2015 ATTORNEY/DOM.REP.REVOKED AND/OR APPOINTED

Dec. 15, 2015 TEAS REVOKE/APP/CHANGE ADDR OF ATTY/DOM REP RECEIVED

Oct. 28, 2015 NOTIFICATION OF NON-FINAL ACTION E-MAILED

Oct. 28, 2015 NON-FINAL ACTION E-MAILED

Oct. 28, 2015 NON-FINAL ACTION WRITTEN

Oct. 28, 2015 ASSIGNED TO LIE

Oct. 08, 2015 ATTORNEY/DOM.REP.REVOKED AND/OR APPOINTED

Oct. 08, 2015 TEAS REVOKE/APP/CHANGE ADDR OF ATTY/DOM REP RECEIVED

Oct. 08, 2015 TEAS CHANGE OF CORRESPONDENCE RECEIVED

Oct. 07, 2015 TEAS REQUEST FOR RECONSIDERATION RECEIVED

Oct. 07, 2015 EX PARTE APPEAL-INSTITUTED 371967

Oct. 07, 2015 JURISDICTION RESTORED TO EXAMINING ATTORNEY 371967

Oct. 07, 2015 EXPARTE APPEAL RECEIVED AT TTAB

Apr. 07, 2015 NOTIFICATION OF FINAL REFUSAL EMAILED

Apr. 07, 2015 FINAL REFUSAL E-MAILED

Apr. 07, 2015 FINAL REFUSAL WRITTEN

Feb. 27, 2015 TEAS/EMAIL CORRESPONDENCE ENTERED

Feb. 27, 2015 CORRESPONDENCE RECEIVED IN LAW OFFICE

Feb. 27, 2015 TEAS RESPONSE TO OFFICE ACTION RECEIVED

Dec. 05, 2014 NOTIFICATION OF NON-FINAL ACTION E-MAILED

Dec. 05, 2014 NON-FINAL ACTION E-MAILED

Dec. 05, 2014 NON-FINAL ACTION WRITTEN

Dec. 05, 2014 ASSIGNED TO EXAMINER

Sep. 03, 2014 NEW APPLICATION OFFICE SUPPLIED DATA ENTERED

Aug. 23, 2014 NEW APPLICATION ENTERED

TM Staff and Location Information

TM Staff Information - None

File Location

Current Location: TMEG LAW OFFICE 102 Date in Location: Aug. 21, 2022
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