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DESCRIPTION OF THE RECORD

In accordance with Rule 2.128(b) of the Trademark Rules of Practice, 37 C.F.R. § 2.128(b),
and Trademark Trial and Appeal Board Manual of Procedure (“TBMP”) § 801.03, Opposer
Airbnb, Inc. (“Airbnb”) provides the following description of the record:

1. Opposer Airbnb, Inc.’s First Notice of Reliance: Opposer’s Pleaded Registrations
(“First NOR™), filed by Airbnb on June 27, 2025, as 16 TTABVUE;

2. Opposer Airbnb, Inc.’s Second Notice of Reliance: Official Records of the United
States Patent and Trademark Office (“Second NOR™), filed by Airbnb on June 27, 2025, as 17
TTABVUE;

3. Opposer Airbnb, Inc.’s Third Notice of Reliance: Internet Material (“Third NOR™),
filed by Airbnb on June 27, 2025, as 18 TTABVUE;

4. Opposer Airbnb, Inc.’s Fourth Notice of Reliance: Opposer’s Discovery Requests
and Applicant’s Responses (“Fourth NOR”), filed by Airbnb on June 27, 2025, as 19 TTABVUE;

5. Declaration of Hal Poret on Behalf of Opposer Airbnb, Inc. (“Poret Decl.”), filed
by Airbnb on June 27, 2025, as 20 TTABVUE;

6. Declaration of Rebecca Williams on Behalf of Opposer Airbnb, Inc. (“Williams
Decl.”), filed by Airbnb on June 27, 2025, as 21 TTABVUE.

7. Stipulation Regarding the Authenticity and Admissibility of Confidential
Document Produced by Applicant and Exhibit A thereto (“Stipulation”) filed by Airbnb on June
27,2025, as 22 TTABVUE (non-confidential portions) and 23 TTABVUE (confidential portions)
and noted and approved by the Board on July 23, 2025, 24 TTABVUE.

8. Declaration of Dalila May (“Applicant Decl.”) filed by Applicant AirEase, LLC

(“Applicant”) on August 22, 2025, as 25 TTABVUE.
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0. Applicant’s Notice of Reliance (““Applicant’s NOR”) filed by Applicant on August
22,2025, as 26 TTABVUE.

ISSUE PRESENTED

Given the widespread public awareness of Airbnb’s services under the AIRBNB mark,
which allow people looking to book unique temporary accommodations, services, and experiences
around the world to connect with people offering such accommodations, services, and experiences,
is the consuming public likely to be confused as to whether Applicant’s services under the mark
AIREASE (the “AIREASE Mark”) are provided by, sponsored by, or affiliated with Airbnb—
particularly in view of the similarities between the parties’ marks, the identical or highly related
services, the fame of the AIRBNB mark the absence of evidence of use of similar marks for similar
services, Airbnb’s history of successful enforcement against other marks containing its distinctive
prefix “AIR,”! and a survey showing net confusion of 19%2?

SUMMARY OF ARGUMENT

The facts in this case are straightforward and undisputed. Airbnb operates the popular
online marketplace at www.airbnb.com and on the AIRBNB® mobile app.> The AIRBNB®
marketplace enables people to list, view, and book unique accommodations, services, and
experiences around the world,* including same day or next day short-term rental accommodations
and last-minute experiences.’ Airbnb has used the coined term “Airbnb” as a mark to identify these
services since at least as early as 2009 and owns numerous registrations of its AIRBNB mark

reciting these services and related services.® Airbnb has spent hundreds of millions of dollars

' Second NOR Exs. 1-9, 17 TTABVUE 11-70.

2 Poret Decl. Ex. 2 at 3, 20 TTABVUE 131.

3 Williams Decl. §9 2, 4, Exs. 1-2, 21 TTABVUE 2-3, 6-12.

“1d. at93,21 TTABVUE 2.

SId. atq 6,21 TTABVUE 3.

61d. atq 2,21 TTABVUE 2; First NOR Exs. 1-2, 16 TTABVUE 10-86.
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advertising its AIRBNB brand and has generated billions of dollars in revenue.” Airbnb also has
diligently enforced its rights in its AIRBNB mark, including with respect to marks that copy the
“AIR” element.® The AIRBNB mark is famous in light of Airbnb’s investment in building
goodwill in and protecting that mark, as established by Airbnb’s survey evidence.’ This makes the
brand an appealing target for those seeking to capitalize on its fame.

On August 9, 2022, Applicant applied to register the AIREASE Mark for the following
goods in Class 9: “Downloadable mobile applications for the connection of short-term rental
seekers and hosts offering last-minute and overflow lodging and transportation opportunities.”'°
Thus, Applicant intends to offer an app for finding temporary accommodations, just like Airbnb’s
marketplace.!! Not surprisingly, Airbnb’s survey evidence establishes that Applicant’s use of the
AIREASE Mark in connection with the services in the Application is likely to cause confusion (“a
total net confusion result of 19.0%”).12

The law as applied to these facts is equally straightforward. Applying the factors set forth

in In re E.I. DuPont DeNemours & Co., 476 F.2d 1357, 1361, 177 U.S.P.Q. 563, 567 (C.C.P.A.

1973), Applicant’s mark is likely to cause confusion with Airbnb.

71d. at 9 5, Ex. 3, 21 TTABVUE 122 (global revenue of $8,399,000,000 reported in 2022
and $9,917,000,000 in 2023); 126 (reporting 18% of total revenue spent on sales and marketing
globally—$1,516,000,000 in 2022 and $1,763,000,000 in 2023); 141 (reporting $1,186,000,000
spent on sales and marketing globally in 2021); 157 (global “[a]dvertising expenses were $542
million, $786 million and $953 million for the years ended December 31, 2021, 2022 and 2023,
respectively.”); 195 (reporting revenue in the U.S. of $2,996,000,000 in 2021, $3,890,000,000 in
2022, and $4,290,000,000 in 2023); 317 (reporting global revenue of $5,992,000,000 in 2021).

¥ Second NOR Exs. 1-9, 17 TTABVUE 11-70.

? Poret Decl. Ex. 1,20 TTABVUE 5-123.

10 App. File, App. No. 97541914,

"' 1d. See also Applicant Decl. q 8, 25 TTABVUE 4.

12 Poret Decl. Ex. 2 at 34, 20 TTABVUE 162.
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The marks are similar in overall commercial impression, including appearance, sound, and
connotation. The AIR element of Applicant’s mark is identical to Airbnb’s distinctive AIR prefix.
The EASE element of Applicant’s mark does not distinguish the parties’ marks because “ease” is
a common and non-distinct English word. Indeed, Applicant’s use of a mark combining EASE
with Airbnb’s distinctive AIR prefix increases the likelihood of confusion because consumers are
likely to believe Applicant’s AIREASE services are an expansion of Airbnb’s existing use of its
AIRBNB brand.

Airbnb’s and Applicant’s goods and services are identical or highly related and offered
through the same trade channels. Applicant’s Application is not limited to any specific trade
channels.!® Both parties offer (or will offer in the case of Applicant) their identical goods and
services online and via mobile apps,'* making the channels of trade identical. If the Board chooses
to “focus its analysis on dispositive factors, such as similarity of the marks and relatedness of the
goods,” Han Beauty, Inc. v. Alberto-Culver Co., 236 F.3d 1333, 1336, 57 U.S.P.Q.2d 1557, 1559
(Fed. Cir. 2001), Airbnb respectfully submits those first three factors strongly favor a finding of
likely confusion.

The conceptual and commercial strength of the AIRBNB mark also favors Airbnb. Airbnb
introduced the results of a survey by renowned survey expert, Hal Poret, establishing that Airbnb’s
AIRBNB mark is famous for the purposes of assessing likely confusion. As noted above, Airbnb

has spent hundreds of millions of dollars annually marketing, advertising, and promoting its

13 App. File, App. No. 97541914,

4 Williams Decl. q 2, 21 TTABVUE 2; id. at Exs. 1 (Airbnb website), 2 (Airbnb Instagram),
21 TTABVUE 6-12; Applicant Decl. § 8, 25 TTABVUE 4 (“Through its mobile application,
AirEase, LLC intends to offer temporary accommodations exclusively to airline travelers needing
brief, flight-related accommodations, including transportation to/from airports and luggage
storage.”); Stipulation Ex. A at ARM-AIREAS-000034; Fourth NOR Ex. 2, 19 TTABVUE 20
(Resp. to Interrog. Nos. 11 and 12).
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AIRBNB brand and has created billions of dollars in revenue in connection with that brand.!®
Airbnb’s mark therefore has exceptional strength in the marketplace, in addition to being a
conceptually strong coined term. Under the sixth DuPont factor, there is insufficient record
evidence to support any allegation that the AIRBNB mark is diluted by third-party uses. To the
contrary, the evidence establishes that the prefix “AIR” is distinctive in relation to Airbnb’s
services and that Airbnb has diligently and successfully enforced its rights in its AIRBNB mark.'¢

Finally, Airbnb introduced the results of a survey by Hal Poret “demonstrat[ing] to a high
degree of certainty that the AIREASE Mark creates a likelihood of confusion with respect to
Airbnb” with “a net confusion result of 19.0%.”!” Applicant offered no contrary expert testimony.

In sum, Airbnb has established that confusion is highly likely. The Board should sustain
Airbnb’s opposition and deny Applicant’s registration.

STATEMENT OF FACTS

I AIRBNB AND ITS GOODS AND SERVICES UNDER THE AIRBNB MARKS

Airbnb is the owner of the AIRBNB® mark and brand, which identifies an online
marketplace in which people can list, view, and book unique accommodations, services, and
experiences around the world on its website at www.airbnb.com and its mobile app.'® Airbnb’s

online marketplace enables owners of rental properties to list a wide variety of temporary

15 Williams Decl. § 5, Ex. 3, 21 TTABVUE 122 (global revenue of $8,399,000,000 reported
in 2022 and $9,917,000,000 in 2023); 126 (reporting 18% of total revenue spent on sales and
marketing globally—$1,516,000,000 in 2022 and $1,763,000,000 in 2023); 141 (reporting
$1,186,000,000 spent on sales and marketing globally in 2021); 157 (global “[a]dvertising
expenses were $542 million, $786 million and $953 million for the years ended December 31,
2021, 2022 and 2023, respectively.”); 195 (reporting revenue in the U.S. of $2,996,000,000 in
2021, $3,890,000,000 in 2022, and $4,290,000,000 in 2023); 317 (reporting global revenue of
$5,992,000,000 in 2021).

' Second NOR Exs. 1-40, 17 TTABVUE 11-303.

17 Poret Decl. Ex. 2 at 34, 20 TTABVUE 162.

18 Williams Decl. § 2, 21 TTABVUE 2.
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accommodations, from mansions to cabins and everything in between.!” Airbnb’s online
marketplace offers an “Instant Book” feature.?° When enabled by the host, the Instant Book feature
allows guests to book same day or next day short-term rental accommodations and last-minute
experiences without needing to wait for the host to approve the request.?! And even without using
the Instant Book feature, users of the Airbnb marketplace can book same day or next day short-
term rental accommodations and last-minute experiences subject to host acceptance of the
reservation.??

Airbnb was founded in San Francisco in 2008.2* In March of 2009, it adopted the coined
term “Airbnb” for its platform.?* Since then, Airbnb has become known worldwide as a community
marketplace in which people can list, view, and book unique accommodations and experiences
around the world.?

Airbnb’s marks comprising or including its famous AIRBNB mark (collectively, the
“AIRBNB Marks”) are strong and are famous for the purposes of assessing likely confusion.?
First, the coined term AIRBNB is conceptually strong, particularly in the context of the goods and
services Airbnb offers in connection with that mark. Second, to assess the commercial strength of
the AIRBNB Marks, Airbnb asked Mr. Poret to conduct a survey to determine “the extent to which

the AIRBNB mark is famous, if at all, in connection with rental property reservation services.”?’

9 Id. atq 4, Ex. 1 (Airbnb website) and Ex. 2 (Airbnb Instagram feed), 21 TTABVUE 2, 6-12
(Airbnb’s Instagram feed).

201d. at9 6,21 TTABVUE 3.

21 I1d.; see also id. at Ex. 5,21 TTABVUE 408-10.

221d. at9 6,21 TTABVUE 3.

2 1d. at9 3,21 TTABVUE 2.

24 1d. atq 3,21 TTABVUE 2.

2 Id. at9 2,21 TTABVUE 2.

26 See Poret Decl. Ex. 1 at 10-11, 20 TTABVUE 15-16.

27 Id. at Ex. 1 at 3,20 TTABVUE 8.
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Mr. Poret conducted a scientific consumer survey in which AIRBNB was “named far more
frequently than any other mark™® and in which roughly 90% of respondents recognized the
AIRBNB mark in connection with these services.?’

Airbnb also owns numerous registrations of its AIRBNB Marks for goods and services
relating to Airbnb’s online marketplace. Those registrations include the following pleaded

registrations (collectively, the “Airbnb Registrations”):

Mark Reg. No. Dates Select Services

AIRBNB 3890025 Filing date: Class 35: Providing online business
Apr. 27,2010 directories featuring temporary lodging

Registration date:

Dec. 14, 2010
AIRBNB 3890027 Filing date: Class 43: Arranging temporary housing
Apr. 27,2010 accommodations; Providing online

reservation services for temporary
Registration date: | lodging; Providing temporary lodging
Dec. 14,2010 information via the Internet

AIRBNB 3971784 Filing date: Class 42: Computer services in the
Apr. 26,2010 nature of customized web pages
featuring user-defined information,

Registration date: | personal profiles and information
May 31, 2011

AIRBNB 4289397 Filing date: Class 36: Providing an online
Apr. 27,2010 interactive website featuring the listing
and rental of temporary lodging;
Registration date: | Providing online computer database and
Feb. 12,2013 online searchable databases featuring
information, listings and
announcements about housing,
apartments, condominiums,
townhouses, real estate, commercial real
estate and rental and leasing
advertisements for the foregoing; Real
estate listing, rental and leasing services

28 Id. at Ex. 1 at 10, 20 TTABVUE 15.
2 Id. at Ex. 1 at3,20 TTABVUE 8.
30 First NOR, 16 TTABVUE 10-86.
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Mark

Reg. No.

Dates

Select Services

for residential housing, apartments,
rooms in homes, sublets, vacation
homes, cabins and villas and office
space in commercial properties on a
global computer network; Providing
reviews and feedback about listers and
renters of real estate

Class 42: Computer services, namely,
creating an on-line community for
registered users to participate in
discussions, get feedback from their
peers, form virtual communities, and
engage in social networking featuring
the rental and listing of real estate

Class 45: On-line social networking
services

AIRBNB

4329542

Filing date:
Apr. 26, 2010

Registration date:

Apr. 30,2013

Class 39: Online trip and travel
recommendations and reservation
services; Providing travel information
over global computer networks, namely,
providing search services for travel
listings, travel information and related
topics and for making reservations and
bookings for transportation; Providing
reviews and recommendations of local
attractions via a global computer
network

Class 43: Providing travel information
over global computer networks, namely,
providing search services for travel
listings, travel information and related
topics and for making reservations and
bookings for lodging

AIRBNB

4385613

Filing date:
Apr. 26,2010

Registration date:

Aug. 13,2013

Class 35: Providing an online
interactive website obtaining users
comments concerning business
organizations, service providers, and
travel and social activities; Providing
information, namely, compilations,
rankings, ratings, reviews, referrals and
recommendations relating to business
organizations, service providers, and
travel and social activities using a
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Mark

Reg. No.

Dates

Select Services

global computer network; Providing a
searchable online advertising guide
featuring the goods and services of
online vendors; providing a searchable
online evaluation database for buyers
and sellers; promoting the goods and
services of others; advertising and
information distribution services,
namely, providing classified advertising
space via the global computer network;
providing consumer product and service
information via the Internet; providing
an online business information directory
on the Internet; providing on-line
computer databases and on-line
searchable databases featuring classified
listings; computer services, namely,
providing on-line computer databases
and on-line searchable databases
featuring consumer information on a
wide variety of topics of general interest
to the consuming public

AIRBNB

4884815°!

Filing date:
May 1, 2015

Registration date:
Jan. 12,2016

Class 36: Providing vacation real estate
rental listing services via a global
computer network; Providing an
interactive website and online database
of rental properties, rental information,
rental property descriptions and images,
rental locations and amenities,
availability and rates for vacation rental
homes, condominiums, cabins, villa,
and apartments; Providing a website
where users can post and receive
requests to rent short-term houses,
condos, and apartments.

Class 39: Providing a website for the
booking of travel tours and excursions;
Providing a website featuring travel
information and commentary; Providing

31 On January 12, 2026, Airbnb filed a Section 8 & 9 Declaration of Use and Specimen of Use
in connection with this registration, along with a Section 7 Request to limit the scope of the
identification of services in Classes 36, 39, and 43. This chart lists the services as proposed in
Airbnb’s pending Section 7 Request.
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Mark

Reg. No.

Dates

Select Services

an online searchable computer database
featuring information on travel;
Providing reviews of travel service
providers; Travel information services;
Making reservations and bookings for
transportation.

Class 43: Providing online reservation,
booking and search services for
temporary lodging, temporary
accommodations and temporary
vacation rentals; Providing an online
interactive website featuring temporary
lodging, temporary accommodations,
temporary vacation rentals and
temporary rental listings; Providing a
website featuring information in the
field of temporary lodging, temporary
accommodations and temporary
vacation rentals; Providing rental
information for temporary lodging,
temporary accommodations and
temporary vacation rentals, namely,
property descriptions and images,
reviews, locations and amenities,
availability and rates for temporary
lodging, temporary accommodations
and temporary vacation rentals.

AIRBNB

4983513

Filing date:
Apr. 8,2013

Registration date:

June 21, 2016

Class 9: Computer application
messaging software for mobile phones,
portable media players, handheld
computers and related mobile devices,
namely, software that allows users to
communicate with each other; computer
application software for mobile phones,
portable media players, handheld
computers and related mobile devices,
namely, software that allows messaging
among guests of lodging
accommodations owned and hosted by
others and among the hosts who list
lodging accommodations for rent[;]
computer application software for
mobile phones, portable media players,
handheld computers and related mobile

OPPOSER AIRBNB, INC.’S TRIAL BRIEF
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Mark

Reg. No.

Dates

Select Services

devices, namely, software that allows
users to plan, announce, invite others to
attend and evaluate real world meetings
and events; computer application
software for mobile phones, portable
media players, handheld computers and
related mobile devices, namely,
software that allows users to solicit each
other to perform a wide range of
personal and customized services,
personalized travel, itinerary and private
tour and activity services; computer
application software for mobile phones,
portable media players, handheld
computers and related mobile devices,
namely, software that allows users to
arrange for the remote exchange of keys
to lodgings, homes and for locking and
unlocking lodgings[,] homes|;]
computer application software for
mobile phones, portable media players,
handheld computers and related mobile
devices, namely, software management
tools to permit users to manage,
organize, calendar and share with others
travel bookings, activity dates,
photographs, opinions and preferences;
computer application software for
mobile phones, portable media players,
handheld computers and related mobile
devices, namely, software management
tools to permit users to arrange for
temporary lodging check-in help;
computer application software for
mobile phones, portable media players,
handheld computers and related mobile
devices, namely, software that permits
listers of goods, real property and
services for rent or sale to receive
suggested improvements to their listing
advertisements; computer application
software for mobile phones, portable
media players, handheld computers and
related mobile devices, namely,
software that permits listers of goods,
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Mark

Reg. No.

Dates

Select Services

real property and services for rent or
sale to arrange for professional
photographs of the listed goods,
property and services; computer
application software for mobile phones,
portable media players, handheld
computers and related mobile devices;
computer application software for
mobile phones, portable media players,
handheld computers and related mobile
devices, namely, software to facilitate
the sale of goods and services by others
via a computer network and to provide
evaluative feedback and ratings of
sellers’ goods and services, the value
and prices of sellers’ goods and
services, buyers’ and sellers’
performance, delivery, and overall
trading experience in connection
therewith; computer application
software for mobile phones, portable
media players, handheld computers and
related mobile devices, namely,
software that allows users to list and
rent temporary lodging, access
information, listings and
announcements about housing,
apartments, condominiums,
townhouses, real estate, and rental and
leasing advertisements for the
foregoing; computer application
software for mobile phones, portable
media players, handheld computers and
related mobile devices, namely,
software that allows users to provide
reviews and feedback about listers and
renters of real estate, temporary
lodging, transportation, and temporary
parking; computer application software
for mobile phones, portable media
players, handheld computers and related
mobile devices, namely, software that
allows users to make and receive
payments for the rental, purchase and
sale of goods and services; computer
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Mark

Reg. No.

Dates

Select Services

application software for mobile phones,
portable media players, handheld
computers and related mobile devices,
namely, software that allows users to
search for travel, transportation,
temporary accommodation, and
temporary vehicle parking listings,
travel information and related topics
and for making reservations and
bookings for transportation, temporary
accommodations, and temporary
parking; computer application software
for mobile phones, portable media
players, handheld computers and related
mobile devices, namely, software that
allows users to provide travel reviews
and recommendations for local
attractions; computer application
software for mobile phones, portable
media players, handheld computers and
related mobile devices, namely,
software that allows vehicle owners and
users to list[;] computer application
software for mobile phones, portable
media players, handheld computers and
related mobile devices, namely,
software that allows users to list,
arrange and reserve temporary parking
of vehicles at residences; computer
application software for mobile phones,
portable media players, handheld
computers and related mobile devices,
namely, software that allows users to
list temporary parking; computer
application software for mobile phones,
portable media players, handheld
computers and related mobile devices,
namely, software that allows users to
engage in social networking featuring
travel, transportation, temporary
lodging, temporary parking and the
rental and listing of real estate
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Each of the Airbnb Registrations is valid and subsisting, has become incontestable,*?> and
constitutes conclusive evidence of Airbnb’s exclusive right to use the AIRBNB Marks in
connection with the goods and services specified in the registrations. 15 U.S.C. § 1115(b).

II. APPLICANT AND ITS APPLIED-FOR GOODS UNDER THE AIREASE MARK

On August 9, 2022, Applicant filed Application Serial No. 97541914 (the “Application”)
to register the AIREASE word mark for the Class 9 goods shown below under 15 U.S.C. § 1051(b):
Downloadable mobile applications for the connection of short-term rental seekers

and hosts offering last-minute and overflow lodging and transportation
opportunities.*?

By that time, Airbnb had been offering its goods and services under the AIRBNB Marks for more
than a decade and owned several incontestable registrations.**

Although Applicant has yet to sell goods or services in connection with the AIREASE
Mark, Applicant intends to facilitate “[a]Jccommodations for short-term rental”® via a
downloadable app,*® which for the purposes of this confusion analysis, is identical to Airbnb’s

online marketplace and app. Also like Airbnb, Applicant intends to market its AIREASE business

via a website, an app, and social media marketing.’” Applicant is familiar with Airbnb and its

32 First NOR, 16 TTABVUE 10-86.

33 App. File, App. No. 97541914,

34 Williams Decl. 4 3, 21 TTABVUE 2; First NOR, 16 TTABVUE 10-86. Airbnb’s U.S. Reg.
Nos. 3890025, 3890027, 3971784, 4289397, 4329542, 4385613, and 4884815 were incontestable
prior to August 9, 2022. Airbnb’s U.S. Reg. No. 4983513 became incontestable on December 19,
2022, although the Section 15 declaration for that registration was filed on June 1, 2022.

35 Fourth NOR Ex. 2, 19 TTABVUE 19 (Resp. to Interrog. No. 8); Applicant Decl. q 8, 25
TTABVUE 4 (“Through its mobile application, AirEase, LLC intends to offer temporary
accommodations exclusively to airline travelers needing brief, flight-related accommodations,
including transportation to/from airports and luggage storage.”).

36 App. File, App. No. 97541914; Applicant Decl. 9 8.

37 Fourth NOR Ex. 2, 19 TTABVUE 20 (Resp. to Interrog. Nos. 11 and 12); Stipulation Ex. A
at ARM-AIREAS-000034.
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AIRBNB Marks and was familiar with them at the time Applicant adopted its mark and when

Applicant filed the Application to register the AIREASE Mark.3®

II1.

UNDISPUTED FACTS ABOUT THE PARTIES’ MARKS AND SERVICES

Based on the evidence of record, the following facts are not in dispute:

Applicant filed the Application on August 9, 2022, on an intent-to-use basis under 15
U.S.C. § 1051(b).*

Although Applicant has made two social media posts using the AIREASE Mark, Applicant
“has yet to provide its applied-for goods [or services] in commerce.”*’

Airbnb filed all the applications to register its pleaded AIRBNB Marks before Applicant’s
August 9, 2022 filing date. Those applications all registered well before Applicant’s
August 9, 2022 filing date, and most of them became incontestable prior to that date.*!
Thus, Airbnb’s AIRBNB Marks predate and are senior to the Application.*?

Airbnb was founded in San Francisco in 2008, and it coined and adopted the name and
mark AIRBNB in March 2009.%

Applicant’s Mark contains the AIR element of Airbnb’s AIRBNB Marks. **

None of the Airbnb Registrations recite goods or services related to air travel or anything

else air related.®

38 Fourth NOR Ex. 4, 19 TTABVUE 3940 (Resp. to Req. for Admiss. Nos. 13, 14, 16).

3% App. File, App. No. 97541914,

40 Applicant Decl. 9 9, 25 TTABVUE 4.

4l First NOR, 16 TTABVUE 10-86. Only one of the Airbnb Registrations, U.S. Reg. No.

4983513, became incontestable after Applicant’s filing date, but the Section 15 Declaration was
filed prior to Applicant’s filing date. /d. at 16 TTABVUE 10-60.

42 Compare App. File, App. No. 97541914, with First NOR Ex. 2, 16 TTABVUE 65-86.
43 Williams Decl. 9 3, 21 TTABVUE 2.

* Compare App. File, App. No. 97541914, with First NOR Ex. 2, 16 TTABVUE 65-86.
45 First NOR Ex. 2, 16 TTABVUE 65-86.
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e The Airbnb Registrations identify, inter alia, “Computer application software for mobile
phones . . . and related mobile devices, namely, software that allows users to search for
travel, transportation, temporary accommodation, and temporary vehicle parking listings,
travel information and related topics and for making reservations and bookings for
transportation, temporary accommodations, and temporary parking,” ‘“computer
application messaging software for mobile phones . . . and related mobile devices, namely,
software that allows users to communicate with each other; computer application software
for mobile phones . . . and related mobile devices, namely, software that allows messaging
among guests of lodging accommodations owned and hosted by others and among the hosts
who list lodging accommodations for rent;” and “computer application software for mobile
phones . . . and related mobile devices, namely, software to facilitate the sale of goods and
services by others via a computer network” in Class 9 (Reg. No. 4983513);

e The Airbnb Registrations also include, inter alia, “Providing online reservation services
for temporary lodging; . . .; Providing temporary lodging information via the Internet” in
Class 43 (Reg. No. 3890027);*” “Online trip and travel . . . reservation services” in Class
39 (Reg. No. 4329542);* “Providing . . . vacation real estate rental listing services via a
global computer network; Providing an interactive website and online database of rental
properties, rental information, rental property descriptions and images, rental locations and
amenities, availability and rates for vacation rental homes, condominiums, cabins, villa,
and apartments;” in Class 36, “Providing a website for the . . . booking of travel tours and

excursions” and “Travel . . . information services; . . . [M]aking reservations and bookings

46 First NOR Ex. 1, 16 TTABVUE 59-60.
471d atEx. 1,16 TTABVUE 18.
“ Id at Ex. 1, 16 TTABVUE 40.
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for transportation . . .” in Class 39; and “Providing online reservation, booking and search
services for temporary lodging, temporary accommodations and temporary vacation
rentals; Providing an online interactive website featuring temporary lodging, temporary
accommodations, temporary vacation rentals and temporary rental listings; Providing a
website featuring information in the field of temporary lodging, temporary
accommodations and temporary vacation rentals” in Class 43 (Reg. No. 4884815).%
Airbnb is an online platform for connecting guests seeking accommodation with hosts
offering a wide range of lodging options.*°

In addition to offering a general online marketplace where people can list, view, and book
unique accommodations, services, and experiences,’' Airbnb provides consumers the
ability to book same day or next day short-term rental accommodations and last-minute
experiences.”?

The Application covers “Downloadable mobile applications for the connection of short-
term rental seekers and hosts offering last-minute and overflow lodging and transportation
opportunities” in Class 9,3 and Applicant intends to offer “temporary accommodations . .
. to airline travelers needing brief, flight-related accommodations . . . .”>*

Applicant’s Application does not recite goods or services related to air travel or anything

else air related, nor does it restrict its target market to air travelers.>>

22,

* Id. at Ex. 1, 16 TTABVUE 52-53.

>0 Williams Decl. 99 2, 4-6, 21 TTABVUE 2-3; id. at Exs. 1, 3-4, 21 TTABVUE 6-10, 20—
215-218; First NOR Ex. 1, 58-59; see also id. at 11, 18, 25, 32-33, 40, 46, 52-53.

11d at92,21 TTABVUE 2.

52 Id. at 4 6; id. at Ex. 5.

53 App. File, App. No. 97541914,

5% Applicant Decl. § 8, 25 TTABVUE 4. Applicant claims it will offer services “exclusively”

to airline travelers, but the Application is not so limited. See App. File, App. No. 97541914.

3> App. File, App. No. 97541914.
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e Airbnb’s survey expert, Hal Poret, conducted a survey of 300 respondents to test whether
the AIRBNB word mark is famous in connection with rental property reservation
services.>® The survey found that unaided awareness of AIRBNB for the relevant services
was 32.7%, with AIRBNB being “named far more frequently than any other mark.”>’
Aided awareness (recognition) of the AIRBNB mark for the relevant services was 90.3%.38

e Airbnb’s global revenue in 2022 was over $8.3 billion and over $9.9 billion in 2023, its
revenue in North America in 2022 was over $4.2 billion and over $4.6 billion in 2023, and
Airbnb’s revenue in the U.S. was over $2.9 billion in 2021, almost $3.9 billion in 2022,
and $4.2 billion in 2023.%°

e Airbnb’s global “[a]dvertising expenses were $542 million, $786 million and $953 million
for the years ended December 31, 2021, 2022 and 2023, respectively.”®°

e Airbnb has successfully opposed registration of numerous marks containing the AIR
element of its AIRBNB Marks.®!

e Mr. Poret conducted a survey of 400 respondents in the Eveready format “to assess whether
the AIREASE Mark is likely to cause confusion with respect to Airbnb and its AIRBNB
marks.”® The survey found that “34.0% of Test Group respondents expressed confusion
with Airbnb when shown the AIREASE Mark and asked the confusion questions pertaining

to source, sponsorship, or affiliation, as compared to 15.0% of Control Group respondents

36 Poret Decl. Ex. 1 at 5,20 TTABVUE 10.

7 Id. at Ex. 1 at 10,20 TTABVUE 15.

8 1d. at Ex. 1 at 10, 20 TTABVUE 15.

39 Williams Decl. 9 5, Ex. 3, 21 TTABVUE 122, 195.
60 Jd. atq 5, Ex. 3,21 TTABVUE 157.

61 Second NOR Exs. 1-10, 17 TTABVUE 11-95.

%2 Poret Decl. Ex. 2 at 3, 6, 20 TTABVUE 131, 134.
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who were asked about the RENTEASE control.”®® Subtracting the confusion in the control
group from the confusion in the test group yielded “a total net confusion result of 19.0%.”4
ARGUMENT
THE BOARD SHOULD DENY REGISTRATION UNDER SECTION 2(d).

The evidence of record establishes that Applicant’s AIREASE Mark so resembles Airbnb’s
famous AIRBNB Marks that consumers encountering Applicant’s services relating to temporary
accommodations are likely to be confused or mistaken that those services are being provided by
Airbnb (under a brand extension or the like) or are sponsored or endorsed by or otherwise affiliated
with Airbnb or its online marketplace.

A. Airbnb Is Entitled to Bring and Maintain This Statutory Cause of Action.

Section 14 of the Lanham Act entitles a person “who believes that he is or will be damaged
. . . by the registration of a mark on the principal register established by this chapter” to file “[a]
petition to cancel a registration of a mark . . . (1) Within five years from the date of the registration
of the mark under this chapter.” 15 U.S.C. § 1064(1). There is no dispute regarding Airbnb’s
entitlement to bring and maintain this statutory cause of action, as Airbnb has submitted true and
correct copies of registrations for its AIRBNB Marks, as well as true and correct status copies
showing that those registrations are in full force and effect and owned by Airbnb.®

Airbnb has a cognizable legal interest that would be impaired by Applicant’s registration
of the AIREASE Mark for the goods described in the Application. As shown in detail below,
registration of Applicant’s mark is likely to cause confusion, mistake, or deception in the minds of

consumers as to the source or origin of Applicant’s goods or services or the affiliation between

93 Jd. at Ex. 2 at 14, 20 TTABVUE 142.
%4 Jd. at Ex. 2 at 14, 20 TTABVUE 142.
% First NOR Exs. 1-2, 16 TTABVUE 10-86.
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Applicant and Airbnb, and to cause consumers to withhold trade from Airbnb, all in violation of
Section 2(d) of the Lanham Act, 15 U.S.C. § 1052(d). Airbnb therefore has established both: (1)
an interest falling within the zone of interests protected by Section 14; and (2) proximate causation.
See Lexmark Int’l, Inc. v. Static Control Components, Inc., 572 U.S. 118, 129-34 (2014);
Corcamore, LLC v. SFM, LLC, 978 F.3d 1298 (Fed. Cir. 2020), cert. denied, 141 S. Ct. 2671
(2021).

B. Airbnb Has Prior Rights in Its AIRBNB Marks.

Airbnb’s priority is also not at issue. Section 2(d) provides for the refusal of applications
to register marks on the basis of either the prior registration of a confusingly similar mark or the
prior use of such a mark. See 15 U.S.C. § 1052(d). Airbnb filed all the applications to register its
pleaded AIRBNB Marks and began use of those marks well before Applicant’s August 9, 2022
filing of its application.’® Airbnb has established its prior rights.

C. Confusion Between Applicant’s AIREASE Mark and Airbnb’s AIRBNB
Marks Is Likely.

In evaluating likelihood of confusion under Section 2(d), the Board weighs the evidence
pertaining to thirteen DuPont factors, of which six are relevant here:

(1) The similarity or dissimilarity of the marks in their entireties as to
appearance, sound, connotation and commercial impression.

(2) The similarity or dissimilarity and nature of the goods or services as
described in an application or registration or in connection with which a
prior mark is in use.

3) The similarity or dissimilarity of established, likely-to-continue trade
channels.

8 Compare App. File, App. No. 97541914, with First NOR Ex. 2, 16 TTABVUE 65-86;
Williams Decl. § 3,21 TTABVUE 2. The Airbnb Registrations also issued well before Applicant’s
filing date, and all of them but one became incontestable prior to Applicant’s filing date. See First
NOR Ex. 10-64.
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(5) The fame of the prior mark (sales, advertising, length of use).
(6) The number and nature of similar marks in use on similar goods.

(7) The nature and extent of any actual confusion.

DuPont, 476 F.2d at 1361, 177 U.S.P.Q. at 567.

To prevail, Airbnb is not required to prove that all or even most of these factors favor a
likelihood of confusion. See id. at 1362. As the Federal Circuit instructed in Han Beauty, the Board
may choose to “focus its analysis on dispositive factors, such as similarity of the marks and
relatedness of the goods.” 236 F.3d at 1336, 57 U.S.P.Q.2d at 1559; see also In re SL&E Training
Stable, Inc., 88 U.S.P.Q.2d 1216, 1217 (T.T.A.B. 2008) (“In any likelihood of confusion analysis,
two key considerations are the similarities between the marks and the similarities between the
goods.”). Here, those “similarity” factors are likewise dispositive, but each of the six foregoing
DuPont factors strongly favors Airbnb, indicating confusion is highly likely.

1. The Parties’ Marks Are Confusingly Similar.

AIRBNB is a coined term that combines the terms AIR and BNB.%” Applicant’s AIREASE
Mark combines the distinctive AIR element of AIRBNB with the weak superlative term “ease.”
The resulting mark is confusingly similar to Airbnb’s AIRBNB Marks.

In weighing the similarity of the marks, the Board evaluates each mark’s “appearance,
sound, connotation and commercial impression.” DuPont, 476 F.2d at 1361, 177 U.S.P.Q. at 567.
It is well established that the marks need not be identical to support a finding of likely confusion.

Bridgestone Ams. Tire Operations, LLCv. Fed. Corp., 673 F.3d 1330, 1337, 102 U.S.P.Q.2d 1061,

7 Williams Decl. at 1 93,21 TTABVUE 2.
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1064 (Fed. Cir. 2012). In fact, where, as here, the parties’ “marks would appear on virtually
identical goods or services, the degree of similarity necessary to support a conclusion of likely
confusion declines.” Century 21 Real Est. Corp. v. Century Life of Am., 970 F.2d 874, 877, 23
U.S.P.Q.2d 1698, 1700 (Fed. Cir. 1992); see also Bridgestone, 673 F.3d at 1337, 102 U.S.P.Q.2d
at 1065 (reversing denial of opposition and finding confusion between POTENZA and
TURANZA, on the one hand, and MILANZA, on the other, “[i]n light of the identity of the goods
[tires],” among other factors); China Healthways Inst., Inc. v. Wang, 491 F.3d 1337, 1340, 83
U.S.P.Q.2d 1123, 1123 (Fed. Cir. 2007) (“The Board erred in declining to give any significant
weight to the similarities of the marks, particularly in light of the identity of the goods, the identity
of the intended consumers, and the identity of the channels of trade.”).

While the Board must consider the parties’ marks in their entireties,*® the Federal Circuit
repeatedly has emphasized that the Board is entirely “justified in examining each component of
the [junior] mark . . . and the effect of that component on the issue of likelihood of confusion.”
Cunningham v. Laser Golf Corp., 55 U.S.P.Q.2d 1842, 1845, 222 F.3d 943, 947 (Fed. Cir. 2000)
(citing In re Nat’l Data Corp., 224 U.S.P.Q. (BNA) 749, 751, 753 F.2d 1056, 1058 (Fed. Cir.
1985)). Giving each element of Applicant’s mark appropriate weight, the parties’ marks are highly
similar because the dominant feature of Applicant’s AIREASE Mark—the AIR prefix—is
identical to the distinctive AIR prefix in Airbnb’s AIRBNB Marks. Applicant’s combination of

the superlative “EASE” (which has a long “e” sound) and Airbnb’s distinctive AIR prefix

8 Applicant may argue that the parties’ marks are not confusingly similar because Applicant
intends to offer its AIREASE services to air travel customers. This argument fails because the
Application makes no reference to air travel and is certainly not limited to that context. “It is well
established that the Board may not read limitations into an unrestricted registration or
application.” In re 1. AM.Symbolic, LLC, 866 F.3d 1315, 1324 (Fed. Cir. 2017) (citing SquirtCo v.
Tomy Corp., 697 F.2d 1038, 1043 (Fed. Cir. 1983)).
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reinforces the confusing and misleading message that Applicant’s Mark is an extension of Airbnb’s
AIRBNB Marks, and that Applicant’s goods are related to Airbnb and its goods and services. See,
e.g., Schieffelin & Co. v. The Molson Cos. Ltd., Opp’n No. 69,312, 9 U.S.P.Q.2d 2069, 2073, 2022
WL 1102063 at *4 (T.T.A.B. 1989) (“Those consumers who do recognize the differences in the
marks may believe that applicant's mark is a variation of opposer's mark that opposer has adopted
for use on a different product.”). In sum, Applicant’s AIREASE Mark is “too similar’” to AIRBNB
in appearance, sound, and connotation “to earn mark status for itself.” See Bose Corp. v. OSC
Audio Prods., Inc., 293 F.3d 1367, 1378, 63 U.S.P.Q.2d 1303, 1311 (Fed. Cir. 2002). This factor
strongly favors Airbnb.

2. The Parties’ Goods and Services Are Identical or Highly Related.

In weighing the similarity of the goods and services, the Board “compares the goods and
services in the [A]pplicant’s [A]pplication with the goods and services in the [O]pposer’s
registration.” Hewlett-Packard Co. v. Packard Press, Inc., 281 F.3d 1261, 1267, 62 U.S.P.Q.2d
1001, 1004 (Fed. Cir. 2002). The closer the relation, the greater the likelihood of confusion. “Even
if the goods and services in question are not identical, the consuming public may perceive them as
related enough to cause confusion about the source or origin of the goods and services.” Id.

Here, the Application covers, “Downloadable mobile applications for the connection of
short-term rental seekers and hosts offering last-minute and overflow lodging and transportation
opportunities.”®® Airbnb offers a mobile application that performs an identical function, as
identified in its registrations.”® Indeed, the Airbnb Registrations identify, “Computer application

software for mobile phones . . . and related mobile devices, namely, software that allows users to

% App. File, App. No. 97541914,
0 See First NOR Ex. 2, 16 TTABVUE 65-86; Williams Decl. 44 2, 3, 6 and Ex. 1, 21
TTABVUE 2-3, 6-9.
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search for travel, transportation, temporary accommodation, and temporary vehicle parking
listings, travel information and related topics and for making reservations and bookings for

29 <¢

transportation, temporary accommodations, and temporary parking,” ‘“computer application
messaging software for mobile phones . . . and related mobile devices, namely, software that allows
users to communicate with each other; computer application software for mobile phones . . . and
related mobile devices, namely, software that allows messaging among guests of lodging
accommodations owned and hosted by others and among the hosts who list lodging
accommodations for rent;” and “computer application software for mobile phones . . . and related
mobile devices, namely, software to facilitate the sale of goods and services by others via a
computer network™ in Class 9 (Reg. No. 4983513).”!

The Airbnb Registrations also identify, inter alia, “Providing online reservation services
for temporary lodging; . . .; Providing temporary lodging information via the Internet” in Class 43
(Reg. No. 3890027);7> “Online trip and travel . . . reservation services” in Class 39 (Reg. No.
4329542);"3 “Providing . . . vacation real estate rental listing services via a global computer
network; Providing an interactive website and online database of rental properties, rental
information, rental property descriptions and images, rental locations and amenities, availability
and rates for vacation rental homes, condominiums, cabins, villa, and apartments;” in Class 36,
“Providing a website for the . . . booking of travel tours and excursions” and “Travel . . .
information services; . . . [M]aking reservations and bookings for transportation . . .” in Class 39;

and “Providing online reservation, booking and search services for temporary lodging, temporary

accommodations and temporary vacation rentals; Providing an online interactive website featuring

! First NOR Ex. 1, 16 TTABVUE 59-60.
21d. at Ex. 1,16 TTABVUE 18.
31d. at Ex. 1, 16 TTABVUE 40.
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temporary lodging, temporary accommodations, temporary vacation rentals and temporary rental
listings; Providing a website featuring information in the field of temporary lodging, temporary
accommodations and temporary vacation rentals” in Class 43 (Reg. No. 4884815).7*

While Applicant claims she intends to require “proof of airfare” in connection with her app
and that the goods or services offered under the AIREASE mark will be exclusively for “airline
travelers,”” the Application is not so limited. The relevant goods are the goods as articulated in
the Application: mobile applications for connecting those seeking short-term rental
accommodation with hosts offering the same on a last-minute basis. Airbnb offers a mobile
application with an identical purpose and function. Thus, this factor strongly favors Airbnb.

Because the undisputed evidence establishes that the parties’ goods and services are
identical, or at minimum highly related, and offered under highly similar “AIR” formative marks,
Airbnb respectfully suggests the first two DuPont factors conclusively prove confusion is likely in

this case.

3. The Parties’ Trade Channels Are Identical.

“[A]bsent restrictions in the application and registration, goods and services are presumed
to travel in the same channels of trade to the same class of purchasers.” Hewlett-Packard, 281 F.3d
at 1268, 62 U.S.P.Q.2d at 1005 (citation omitted); see In re . AM.Symbolic, LLC, 866 F.3d at 1327
(“In the absence of meaningful limitations in either the application or the cited registrations, the
Board properly presumed that the goods travel through all usual channels of trade and are offered

to all normal potential purchasers.”). Here, neither the Application nor the Airbnb Registrations

" Id. at Ex. 1, 16 TTABVUE 52-53.

> Applicant Decl. § 5, 25 TTABVUE 3; see also id. 4 8,25 TTABVUE 4 (“Through its mobile
application, AirEase, LLC intends to offer temporary accommodations exclusively to airline
travelers needing brief, flight-related accommodations, including transportation to/from airports
and luggage storage.”).
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contain a restriction to particular channels of trade and or a particular type of consumer, and thus,
this presumption applies.”® Further, Airbnb markets and sells its services online and through its
app, including to consumers looking for last minute or same day accommodations,’’ and Applicant
intends to do the same.”® Thus, this factor strongly favors Airbnb.

4. The Strength of the AIRBNB Marks Weighs Heavily in Airbnb’s
Favor.

(a) Airbnb’s AIRBNB Marks Are Conceptually Strong, and
Famous for Likelihood of Confusion Purposes

In determining the strength of a mark, the Board “consider[s] both its inherent strength
based on the nature of the term itself and its commercial strength based on use in the marketplace.”
Tao Licensing, LLC v. Bender Consulting Ltd., 125 U.S.P.Q.2d 1043, 1057 (T.T.A.B. 2017).

The inherent or conceptual strength component turns on where a mark fits on a sliding
scale from generic, through descriptive and suggestive, to arbitrary or fanciful. See U.S. Pat. &
Trademark Off. v. Booking.com B.V., 140 S. Ct. 2298, 2302, 207 L. Ed. 2d 738 (2020). Here, the
evidence establishes that AIRBNB is a coined, fanciful term. It was created by Airbnb, has no
dictionary meaning, and does not suggest or describe any of the goods or services in the Airbnb
Registrations.” It is “therefore an inherently strong mark.” See In Re Ness Goods, LLC, 2020 WL
599529, at *6 (T.T.A.B. Jan. 23, 2020); see also Nautilus Grp., Inc. v. Icon Health & Fitness, Inc.,
372 F.3d 1330, 1340, 71 U.S.P.Q.2d 1173, 1181 (Fed. Cir. 2004) (defining a fanciful mark as “a

non-dictionary word concocted by the trademark holder for its product’” and stating that such marks

76 App. File, App. No. 97541914; First NOR Ex. 2, 16 TTABVUE 65-86.

77 Williams Decl. 99 2, 3, 6, 21 TTABVUE 2-3; id. at Ex. 1 (Airbnb website), Ex. 2 (Airbnb
Instagram), 21 TTABVUE 6-12.

8 App. File, App. No. 97541914 (covering “Downloadable mobile applications”); Applicant
Decl. 99 (noting prior advertisements on Instagram), 25 TTABVUE 4; Stipulation Ex. A at ARM-
AIREAS-000034.

7 Williams Decl. at 1 93, 21 TTABVUE 2; First NOR, 16 TTABVUE 10-86.
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are “typically strong”). Further, as a fanciful or coined mark, the AIRBNB Mark “is entitled to the
most protection the Lanham Act can provide.” Avenza Sys. Inc. v. Avencia Inc., Can. No. 9204673,
2009 WL 4086592, at *12 (T.T.A.B. Sept. 29, 2009) (quoting Lois Sportswear, U.S.A., Inc. v. Levi
Strauss & Co., 799 F.2d 867, 871, 230 U.S.P.Q. 831, 834 (2d Cir. 1986)); see also Mishawaka
Rubber & Woolen Mfg. Co. v. Bata Narodni Podnik, 222 F.2d 279, 285, 105 U.S.P.Q 432, 437
(C.C.P.A. 1955) (“A strong and fanciful mark is entitled to broad protection.”); In re Ginc UK
Ltd., 90 U.S.P.Q.2d 1472, 1479 (T.T.A.B. 2007) (“[T]he completely unique and arbitrary, if not
coined, nature of [the mark at issue] in relation to [the goods and services at issue] not only entitles
the registered mark to a broad scope of protection, but significantly increases the likelihood that
the marks, when used in connection with the identical goods, would cause confusion.”).

The evidence similarly establishes that the AIRBNB Marks enjoy extraordinary
marketplace strength, qualifying for the broad scope of protection afforded to famous marks.
“Fame for confusion purposes arises as long as a significant portion of the relevant consuming
public . . . recognizes the mark as a source indicator.” Palm Bay Imps., Inc. v. Veuve Clicquot
Ponsardin Maison Fondee en 1772, 396 F.3d 1369, 1375, 73 U.S.P.Q.2d 1689, 1694 (Fed. Cir.
2005). Unlike dilution, the level of fame a mark has achieved for confusion purposes is not an “all-
or-nothing measure,” but a continuum. See Joseph Phelps Vineyards, LLC v. Fairmont Holdings,
LLC, 857 F.3d 1323, 1324-25, 122 U.S.P.Q.2d 1733, 1734 (Fed. Cir. 2017) (per curiam); see also
Palm Bay Imps., Inc., 396 F.3d at 1374 (“Fame for likelihood of confusion purposes and fame for
dilution purposes, however, are distinct concepts.”). When an opposer’s mark is famous, that fame
“plays a ‘dominant role in the process of balancing the DuPont factors.”” Palm Bay Imps., Inc.,
396 F.3d at 1375 (citation omitted). “Famous marks enjoy wide latitude of legal protection since

they are more likely to be remembered and associated in the public mind than weaker marks,”
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which makes them more attractive to copyists. Id. As the Federal Circuit put it, a “strong mark . .
. casts a long shadow which competitors must avoid.” Kenner Parker Toys Inc. v. Rose Art Indus.,
Inc., 963 F.2d 350, 353, 22 U.S.P.Q.2d 1453, 1456 (Fed. Cir. 1992) (citing Nina Ricci, S.A.R.L. v.
E.T.F. Enters., 889 F.2d 1070, 1074, 12 U.S.P.Q.2d 1901, 1904 (Fed. Cir. 1989)).

While there are various means of establishing the strength and fame of a pleaded mark for
purposes of the DuPont analysis, “public consumer polls or surveys” are “direct evidence of
consumer awareness of products and the marks they bear,” and therefore are “preferable to indirect
evidence of consumer recognition, from which inferences necessarily have to be drawn.” Bose,
293 F.3d at 1374. Secondary to consumer survey evidence, the Federal Circuit has “consistently
accepted statistics of sales and advertising as indicia of fame: when the numbers are large, we have
tended to accept them without any further supporting proof.” Id. at 1371. Consistent with the
foregoing authority, Airbnb has adduced direct survey evidence that the overwhelming majority
of consumers recognized AIRBNB in connection with rental accommodations—far exceeding the
Federal Circuit’s “significant portion” threshold to establish fame in this context—as early as
2021. Airbnb has also adduced evidence that its advertising and revenue continued to increase year
over year after Mr. Poret conducted the survey. This unrebutted evidence establishes that the
AIRBNB Marks are entitled to the broad scope of protection afforded to famous marks.

Airbnb’s direct evidence of fame comprises an unrebutted survey conducted by renowned

survey expert Hal Poret.®” The survey was designed to measure “the extent to which the AIRBNB

80 See Poret Decl. Ex. 1, 20 TTABVUE 5-33. Mr. Poret’s surveys are routinely cited with
approval by courts. See People’s United Bank v. Peoplesbank, No. 3:08cv01858 (PCD), 2010 WL
2521069, at *5 (D. Conn. June 17, 2010), aff’d, 401 F. App’x 607 (2d Cir. 2010); Capri Sun GmbH
v. Am. Beverage Corp., 595 F. Supp. 3d 83, 123 (S.D.N.Y. 2022) (“Given Poret’s education, skill,
training, and experience in conducting consumer confusions surveys, his participation will
‘probably aid the trier of fact in his search for the truth.”” (citation omitted)) (collecting cases
approving of Mr. Poret’s surveys).
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mark is famous, if at all,” in connection with “finding, listing, and reserving rental properties,
either for vacation, travel or other purposes.”®! This market segment overlaps directly with the
primary market described in Applicant’s ID (. . . the connection of short-term rental seekers and
hosts offering last-minute lodging . . . opportunities”).®? With respect to consumer recognition of
AIRBNB, in a “closed-ended question” presenting respondents with the names of other companies
in this space (as well as a fictional company name, to measure noise), “90.3% of respondents
answered that they had seen or heard of AIRBNB.”®* “AIRBNB was recognized at a far rate greater
than any other mark shown in the survey . ...”%

Applying the Federal Circuit’s standard that fame for likelihood of confusion purposes
arises when a “significant portion” of relevant consumers “recognizes” a mark, the 90.3% of
survey respondents who recognized the mark AIRBNB when exposed to a series of marks related
to the parties’ shared industry of rental properties far exceeds the required threshold. Palm Bay
Imps., Inc. 396 F.3d at 1375. By comparison, in Combe Inc. v. Dr. August Wolff GmbH & Co. KG
Arzneimittel, 382 F. Supp. 3d 429 (E.D. Va. 2019) aff’d, 851 F. App’x 357 (4th Cir. 2021), the
district court found the mark VAGISIL famous for likelihood of confusion purposes and reversed
the Board’s dismissal of Combe’s opposition to the mark VAGISAN based in part on a fame
survey in which only 85% of respondents recognized the VAGISIL mark when presented with a
series of marks. The district court cited cases finding marks famous for likelihood of confusion

purposes where surveys showed recognition rates of 41% and 72%, correctly observing that the

85% recognition rate for Combe’s mark “far surpass[ed] the degree of recognition from similar

81 Poret Decl. 2, Ex. 1 at 3, 6, 20 TTABVUE 2, 8, 11.
82 App. File, App. No. 97541914,

8 Id at Ex. 1 at 10,20 TTABVUE 15.

8 Id atEx. 1 at 10,20 TTABVUE 15.
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surveys that courts have found sufficient to demonstrate the commercial strength of a mark.” /d.
at 451 (citing additional cases). Indeed, recognition rates “between approximately 40 percent and
over 95 percent” have established fame under the more stringent standard of a dilution claim. See
Matthew G. Ezell & AnnaBelle Sartore, Trademark and Deceptive Advertising Surveys 331 (Shari
Seidman Diamond & Jerre B. Swann, eds.) (2d ed., 2022) (citing cases); Toro Co. v. Torohead
Inc., Opp’n No. 114061, 61 U.S.P.Q.2d 1164, 1170, 2001 WL 1734485, at *4 (T.T.A.B. 2001)
(discussing the stringent standard for dilution fame). In light of this authority, the unrebutted 90.3%
recognition rate in Mr. Poret’s fame survey is compelling evidence of fame for likelihood of
confusion purposes.

While Airbnb submits that the closed-ended question most directly measures whether “a
significant portion of the relevant consuming public . . . recognizes [AIRBNB] as a source
indicator” under Palm Bay Imports, Mr. Poret’s survey also measured the extent to which
consumers would spontaneously identify AIRBNB when “asked, unaided, to list all companies,
websites, or mobile apps they are aware of in connection with the relevant type of services.”% In
that context, “32.7% of all 300 respondents named AIRBNB[.]”%¢ “AIRBNB was named far more
frequently than any other mark,” with the “next most frequently named mark” at 12.0%.%

The fact that 32.7%—nearly one-third of all respondents and more than twenty percentage
points higher than the next most frequently named mark—spontaneously mentioned AIRBNB

when asked to recall companies in the rental property industry is additional powerful evidence that

8 1d at Ex. 1 at 10, 20 TTABVUE 15.
$6 Jd. at Ex. 1 at 10, 20 TTABVUE 15
87 1d. at Ex. 1 at 10, 20 TTABVUE 15.
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a significant portion of relevant consumers recognize AIRBNB as a source indicator.®® In fact, the
unaided awareness rate in Mr. Poret’s survey aligns with the range of between approximately 33
and 52 percent unaided recognition that has been found to support the more stringent standard of
dilution fame. Ezell & Sartore, Trademark and Deceptive Advertising Surveys 331 (citing cases).
Thus, both the recognition and unaided awareness results of Mr. Poret’s survey are compelling
evidence that AIRBNB is at the famous end of the commercial strength spectrum for likelihood of
confusion purposes.

Mr. Poret’s survey conducted roughly three years before Airbnb’s expert disclosure
deadline in this proceeding is timely, relevant evidence of marketplace conditions for purposes of
this proceeding. While neither the Board nor the Federal Circuit has specified a discrete period of
relevance for consumer surveys evidencing commercial strength, in the context of secondary
meaning, the Federal Circuit has applied “common-sense reasoning” about the marketplace to
conclude that survey results are probative of consumer perception up to “five years after the survey
was conducted.” See Converse, Inc. v. Int'l Trade Comm'n Skechers U.S.A., Inc., 909 F.3d 1110,
1121 (Fed. Cir. 2018). Insofar as Mr. Poret’s unrebutted survey showed that the commercial
strength of AIRBNB far exceeded the threshold for likelihood of confusion fame just over three
years before Airbnb was required to serve its expert disclosures in July of 2024, the data is more
than sufficient to establish fame within the time period relevant to this proceeding.

Airbnb also adduced “statistics of sales and advertising” for the years after Mr. Poret’s
survey that are sufficiently large to establish the continuing fame of the AIRBNB Marks “without

any further supporting proof.” Bose, 293 F.3d at 1371. The undisputed evidence of record

88 “The next most frequently named mark [after AIRBNB] was ZILLOW, identified by 12.0%
of all respondents” and VRBO at 11%. Id. at Ex. 1 at 10, 20, 20 TTABVUE 1, 25; see id. at 21,
20 TTABVUE 26 (chart of all mentions).
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independently shows that Airbnb has used the mark AIRBNB continuously for over 16 years,
during which time Airbnb has invested billions of dollars marketing and advertising its AIRBNB
brand and generated billions of dollars in revenue from services offered under the AIRBNB Marks.
In 2021, 2022, and 2023 alone, Airbnb spent $542 million, $786 million, and $953 million,
respectively, on advertising globally, and earned revenue of $2,996,000,000, $3,890,000,000, and
$4,290,000,000 in the United States, respectively.®® These statistics far exceed advertising and
revenue figures that have supported findings of extraordinary commercial strength in other cases.
See Nautilus Grp., Inc., 372 F.3d at 1343 (BOWFLEX deemed strong due to $233 million
marketing spend and $900 million in revenue over 11 years); Combe, Inc., 382 F. Supp. 2d at 436
(mark was famous based in part on approximately $425 million in advertising and approximately
$1 billion in sales spread over decades); Specialty Brands, Inc. v. Coffee Bean Distribs., Inc., T48
F.2d 669, 675, 223 U.S.P.Q. 1281, 1284 (Fed. Cir. 1984) ($12 million in sales over 24 years).
Taken together, the undisputed record evidence establishes that (1) AIRBNB has been in
use since 2009; (2) approximately 90% of consumers recognized the mark in the year before
Applicant filed its application and just over three years before Airbnb served its expert disclosures;
and (3) Airbnb invested hundreds of millions of dollars in advertising, generating between
approximately three and four billion dollars of revenue in the United States annually from 2021
through 2023. This unrebutted evidence more than establishes that the AIRBNB Marks “cast[] a
long shadow,” making it incumbent upon Applicant to avoid them. See Kenner Parker Toys, 963

F.2d at 353, 22 U.S.P.Q.2d at 1456. This factor strongly favors Airbnb.

8 Williams Decl. 9 5, Ex. 3, 21 TTABVUE 122, 157, 195.
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(b) Applicant’s evidence concerning purported third-party marks
does not undermine the strength of the AIRBNB Marks

Applicant has not proffered any evidence of third-party marks that could impact the
strength of the AIRBNB Marks. As an initial matter, Applicant’s mark is more similar to AIRBNB
than any of the marks in Applicant’s NOR. Unlike the AIREASE Mark, many of the third-party
marks Applicant intends to rely on do not use an AIR-prefix,”® combine the term AIR with more
than one other term,”! include distinguishing design elements or are stylized, unlike Applicant’s

mark,’? or suffer from multiple of the foregoing issues.”?

% See, e.g., Applicant’s NOR, 26 TTABVUE, Ex. C (CHEAPOAIR (Reg. No. 3576166);
CHEAPAIR.COM (Reg. No. 3813293); XIAMENAIR (Stylized) (Reg. No. 4957742);
ICELANDAIR (Reg. No. 4887299); YOTELAIR (Reg. No. 5372077); AEROGUEST (Reg. No.
6914845); GULF AIR & Design (Reg. No. 7220470); ICELANDAIR & Design (Reg. No.
7805606); WWW.CHEAPOAIR.COM (Reg. No. 4725988); CHEAPOAIR.COM (Reg. No.
4729795); AEROSTAY (Reg. No. 4709616); EASYAIR (Reg. No. 5483459); WIZZAIR (Reg.
No. 6585637); ROBOAIR (Reg. No. 6609258); OPEN AIRUS (Reg. No. 6961379);
BECKONAIRE (Reg. No. 7663771)).

1 See, e.g., Applicant’s NOR, 26 TTABVUE, Ex. C (CHEAPAIR.COM (Reg. No. 3813293);
AIRTOURS DEFINING LUXURY TRAVEL SINCE 1967 AUS & Design (Reg. No. 4065399);
AIR FRANCE KLM GROUP & Design (Reg. No. 6311253); AIR ATLANTA ICELANDIC (Reg.
No. 6599734); WWW.CHEAPOAIR.COM (Reg. No. 4725988); CHEAPOAIR.COM (Reg. No.
4729795); AIRCALIN NOUVELLE CALEDONIE (Reg. No. 4758170); AIR TAHITI NUI &
Design (Reg. No. 5817472); AIRBOOK ONE (Reg. No. 7087527); OPEN AIRUS (Reg. No.
6961379)).

92 See, e.g., Applicant’s NOR, 26 TTABVUE, Ex. C (AIRTOURS DEFINING LUXURY
TRAVEL SINCE 1967 AUS & Design (Reg. No. 4065399); XIAMENAIR (Stylized) (Reg. No.
4957742); AIRFRANCE (Stylized) (Reg. No. 5435463); AIRITALY & Design (Reg. No.
5766360); AIR FRANCE KLM GROUP & Design (Reg. No. 6311253); AIR GREENLAND &
Design (Reg. No. 6166311); GULF AIR & Design (Reg. No. 7220470); AIRREGI & Design (Reg.
No. 7296195); ICELANDAIR & Design (Reg. No. 7805606); AIR CHINA (Stylized) (Reg. No.
4073032); AIR CHINA & Design (Reg. No. 4073033); .AIR & Design (Supplemental Reg. No.
6681176); .AIR & Design (Supplemental Reg. No. 6681177); AIR TAHITI NUI & Design (Reg.
No. 5817472); AIR VILLAGE & Design (U.S. Reg. No. 7437943).

93 See, e.g., Applicant’s NOR, 26 TTABVUE, Ex. C (CHEAPAIR.COM (Reg. No. 3813293);
(AIRTOURS DEFINING LUXURY TRAVEL SINCE 1967 AUS & Design (Reg. No. 4065399);
XIAMENAIR (Stylized) (Reg. No. 4957742); AIR FRANCE KLM GROUP & Design (Reg. No.
6311253); GULF AIR & Design (Reg. No. 7220470); ICELANDAIR & Design (Reg. No.
7805606); WWW.CHEAPOAIR.COM (Reg. No. 4725988); CHEAPOAIR.COM (Reg. No.
4729795); AIR TAHITI NUI & Design (Reg. No. 5817472); OPEN AIRUS (Reg. No. 6961379).
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Insofar as Applicant intends to rely on the fact that these marks all include the character
string AIR, its reliance is misplaced. While third-party registrations can, in some instances, suggest
that consumers perceive a particular term as descriptive or suggestive of certain goods or services,
that is not the case here. In this case, Applicant has appropriated a term (AIR) that is arbitrary with
respect to short-term rentals. In contrast, the third-party registrations Applicant cites are largely
owned by airlines or other companies that are using and have registered those marks expressly in
connection with air travel and related services.’* Thus, the third-party registrations submitted by
Applicant are irrelevant to and do not impact the conceptual strength of the AIRBNB Marks.

Nor do the registrations in Applicant’s NOR undermine the commercial strength of the
AIRBNB Marks.

It is well-settled that the “existence of [third-party] registrations is not evidence of what

happens in the market place or that consumers are familiar with them nor should the

existence on the register of confusingly similar marks aid an applicant to register another

[mark] likely to cause confusion, mistake or to deceive.”

Ole Mexican Foods, Inc. v. Cerveza Citrus L.L.C., Opp’n No. 91256413, 2023 WL 5030829, at

*19 (T.T.A.B. Aug. 4, 2023) (alterations in original) (quoting AMF Inc. v. Am. Leisure Prods.,

%4 See, e.g., Applicant’s NOR, 26 TTABVUE, Ex. C, CHEAPAIR.COM (Reg. No. 3813293
covering, “Travel agency services, namely, making reservations and bookings for airline
transportation, car rentals . . .” in Class 39); ICELANDAIR (Reg. No. 4887299, covering “Airline
business management and airline business organization and management consulting services” in
Class 35 and “Transport by air” in Class 39); AIR NZ (Reg. No. 5771921, covering “Airline
transportation services” in Class 39); AIRFRANCE (Stylized) (Reg. No. 5435463, covering
“Services for providing food and drink, in-flight provision of food and drink, provision of food
and drink on board airplanes, provision of food and drink in airports” in Class 43); AIR ITALY
(Reg. No. 5905656, covering “Air, rail, boat, car, and truck transport” in Class 39); AIRITALY &
Design (Reg. No. 5766360, covering “Air, rail, boat, car, and truck transport; packaging and
storage of goods; arranging transport for travelers; escorting of travellers”); AIR FRANCE KLM
GROUP & Design (Reg. No. 6311253, covering “aeronautical transport, namely, air transport”
Class 39); AIR GREENLAND & Design (Reg. No. 6166311, covering “Transport of persons and
goods by truck, rail, boat and air” in Class 39); GULF AIR & Design (Reg. No. 7220470, covering
“Transport by aircraft” in Class 39). These are representative examples only.
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Inc., 474 F.2d 1403, 1406, 177 U.S.P.Q. 268, 269 (C.C.P.A. 1973)); see also In re Great Lakes
Canning, Inc., 227 U.S.P.Q. (BNA_ 483, 485 (T.T.A.B. 1985) (“[T]hird-party registrations are of
little probative value because they cannot serve to establish that the marks shown therein are in use
or that the public is familiar with them . . . .”); Scarves by Vera, Inc. v. Todo Imps., Ltd., 544 F.2d
1167, 192 U.S.P.Q. 289, 294 (2d Cir. 1976) (“The significance of third-party trademarks depends
wholly upon their usage. Defendant introduced no evidence that these trademarks were actually
used by third parties, that they were well promoted or that they were recognized by consumers.”).
Applicant has not submitted any evidence that the marks identified in its NOR are in use at all,
much less that relevant consumers are familiar with them. Accordingly, Airbnb’s evidence of
commercial strength is undisputed in the trial record.

Finally, Airbnb has diligently enforced its rights in its AIRBNB Marks.”> For example,
Airbnb has successfully opposed registration of marks incorporating Airbnb’s distinctive AIR
prefix, including AO AIROUTDOORS, AIRPNP, AIRNB, AIRLINEN, AIRHOSTSWAP,
B’SAIR, AIRVENUES, AIRBNBEATS, and HAIRBNB.?® Burns Philp Food Inc. v. Mod. Prods.
Inc., 24 U.S.P.Q.2d 1157, 1158 n.2 (T.T.A.B. 1992) (policing efforts go to the strength of the
mark).

In sum, Applicant’s NOR evidence of third-party registrations does not undermine the
conceptual or commercial strength of the AIRBNB Marks. To the contrary, Applicant’s reliance
on registrations for readily distinguishable marks dominated by airlines and other registrants
offering aerial goods and services underscores the fact that AIRBNB is “indeed a unique mark” in

the relevant market, which “magnifies the likelihood of confusion.” See Century 21, 970 F.2d at

% Second NOR, Exs. 1-40, 17 TTABVUE 11-303.
% Id. at Exs. 1-10, 17 TTABVUE 11-95.
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877-78, 23 U.S.P.Q.2d at 1701. Because the record shows that the AIRBNB Marks “cast[] a long
shadow which competitors [like Applicant] must avoid,” Kenner Parker Toys, 963 F.2d at 353,
this factor weighs strongly in Airbnb’s favor.

5. The Uncontroverted Survey Evidence Establishes the Likelihood of
Confusion.

“The Board has long held that a properly conducted survey may be considered akin to
evidence showing actual confusion.” BJ’s Rests., Inc. v. Buffalo Bayo Distilleries, LLC, Opp’n No.
91241877, 2025 WL 698604, at *17 (T.T.A.B. Feb. 27, 2025) (citing Blue Cross and Blue Shield
Ass’n v. Harvard Cmty. Health Plan Inc., Opp. No. 78,270, 1990 WL 354563 (TTAB 1990)).
However, at least one recent opinion of the Board indicates that confusion surveys may be better
placed under the thirteenth DuPont factor. Sutter Home Winery, Inc. v. Roar Spirits, LLC, Opp’n
No. 91281737, 2025 WL 1895266, at *24 (T.T.A.B. June 26, 2025) (“We consider Applicant's
survey evidence under the thirteenth DuPont tfactor, which addresses ‘any other established fact
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probative of the effect of use.”” (citation omitted)). Regardless of which factor surveys are
analyzed under, “a properly conducted survey may be circumstantial evidence from which [the
Board] may infer whether there exists a likelihood of actual confusion.” BJ’s Rests., Inc., 2025
WL 698604, at *17. Here, Airbnb has submitted the properly conducted, and entirely unrebutted,
survey of expert Hal Poret showing confusion is likely.

Mr. Poret’s survey shows that confusion is likely to result from Applicant’s use of its mark.
Airbnb asked Mr. Poret “to design and conduct a survey to assess whether the AIREASE Mark is

likely to cause confusion with respect to Airbnb and its AIRBNB Marks.”®” Mr. Poret’s survey

followed the Eveready format,”® “a widely used and well-accepted format for . . . surveys,”

7 Poret Decl. Ex. 2 at 3, 20 TTABVUE 131.
% Id. at Ex. 2 at 6, 20 TTABVUE 134.
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Anheuser-Busch, LLC v. Innvopak Sys. Pty Ltd., 115 U.S.P.Q.2d 1816, 1828 (T.T.A.B. 2015),%” in
which “the allegedly confusing mark is shown in the proper context, and respondents are
questioned to determine if they make a mistaken mental connection to the opposer or its marks.”!%
Here, this involved showing and asking about Applicant’s AIREASE Mark in connection with a
mobile app for last minute short-term rentals services, as identified in the Application.'*!

As is standard in the Eveready format, Mr. Poret surveyed relevant consumers as to the
Applicant’s Mark and a control mark. Mr. Poret began by selecting a universe of respondents
consisting of “consumers of the types of last minute short-term rental and related services covered
in the AIREASE application.”!?? He then divided respondents into two groups: a Test Group of
200 respondents, who were shown Respondent’s mark (“AirEase,” as shown in Respondent’s
drawing); and a Control Group of 200 respondents, who were shown the mark RENTEASE (shown
as ‘RentEase’ to parallel the manner in which the test mark was shown).!®* The function of a
Control Group “is to measure the survey ‘noise’ level or ‘false positive’ level. It controls for the
tendency of survey respondents to identify Airbnb for reasons that cannot be attributed to the
genuine confusing similarity of the AIREASE Mark, such as similarity of service type, guessing a
popular company/brand name, or other forms of respondent or survey error.”'* As a control

stimulus, “RENTEASE was appropriate because it held constant the non-similar “EASE”

component of the mark and changed only the ‘AIR’ component that is alleged to create the

% Indeed, “[t]he Eveready Survey has frequently been referred to as the gold standard for
situations in which it is the best replication of marketplace conditions.” Id. at Ex. 2 at 6, 20
TTABVUE 134.

100 poret Decl. Ex. 2 at 6,20 TTABVUE 134.

01 74 at Ex. 2 at 6,9, 20 TTABVUE 134, 137.

102 /d_ at Ex. 2 at 6, 20 TTABVUE 134.

103 Jd. at Ex. 2 at 6-8, 20 TTABVUE 134-36; id. at Ex. 2 at Appendix B: Questionnaire, 20
TTABVUE 180.

194 Jd. at Ex. 2 at 6-8, 20 TTABVUE 134-36.
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confusing similarity.”!% “The term ‘RENT’ was appropriate to use in the control term
RENTEASE because the services relate to ‘rentals’ and, accordingly, the term RENTEASE is a
suitable and plausible name.”!% Once the Control Group results are deducted from the Test Group
results, the resulting net confusion rate represents a valid measure of confusion resulting from the
similarity of the Applicant’s Mark to the AIRBNB mark.!%’

Mr. Poret’s survey revealed that “34.0% of Test Group respondents expressed confusion
with Airbnb when shown the AIREASE Mark and asked the confusion questions pertaining to
source, sponsorship, or affiliation, as compared to 15.0% of Control Group respondents who were
asked about the RENTEASE control.”!% Then, “[d]educting the 15.0% Control Group result from
the 34.0% Test Group result yields a total net confusion result of 19.0%.”!% Based on this figure,
Mr. Poret opined that based on these results, “the applied-for AIREASE Mark creates a likelihood
of confusion with Airbnb.”!1°

Courts and the Board have repeatedly found net confusion figures of this magnitude to
support a finding of likely confusion. See, e.g., Exxon Corp. v. Tex. Motor Exchange of Hous.,
Inc., 628 F.2d 500, 507, 208 U.S.P.Q. 384, 390 (5th Cir. 1980) (holding that survey evidence
showing 15% confusion “constitutes strong evidence indicating a likelihood of confusion”); RJR
Foods, Inc. v. White Rock Corp., 603 F.2d 1058, 1061, 203 U.S.P.Q. 401 (2d Cir. 1979) (holding
that a 15-20% rate corroborates a finding of likely confusion); Miles Lab’ys Inc. v. Naturally

Vitamin Supplements Inc., 1 U.S.P.Q.2d 1445, 1463 (T.T.A.B. 1986) (holding 18% net confusion

195 Id. at Ex. 2 at 8, 20 TTABVUE 136.

106 /4 at Ex. 2 at 8, 20 TTABVUE 136.

"7 Id. at Ex. 2 at 6-8, 20 TTABVUE 134-36.

108 Jd_ at Ex. 2 at 14, 20 TTABVUE 142.

19 14 at Ex. 2 at 14, 20 TTABVUE 142.

110 74 at Ex. 2 at 14, 20 TTABVUE 142. The survey also showed “a total net rate of 28.0% [of
respondents] for whom the AIRBNB Mark came to mind when viewing the AIREASE mark.” /d.
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corroborates finding of likely confusion); Lon Tai Shing Co. v. Koch + Lowy, 19 U.S.P.Q.2d 1081,
1097 (S.D.N.Y. 1991) (finding 18% “is within the range of cognizable confusion recognized in
this [c]ircuit” and holding that it supports a finding of likely confusion); Copy Cop, Inc. v. Task
Printing, Inc., 908 F. Supp. 37, 42, 46, 38 U.S.P.Q.2d 1171 (D. Mass. 1995) (relying on survey
finding 16.5% confusion, along with other evidence, to support summary judgment of a likelihood
of confusion). Applicant did not introduce any expert testimony, or indeed any evidence at all on
this point.
6. Any Doubt Must Be Resolved Against Applicant.

In light of the foregoing analysis, the DuPont factors decisively favor Airbnb:
(a) Applicant’s AIREASE Mark combines a weak and descriptive term with Airbnb’s distinctive
AIR prefix, despite (b) Airbnb’s prior registration and use of its famous AIRBNB Marks (c) for
essentially identical goods and services, as well as (d) Airbnb’s history of successfully enforcing
its rights against others using its distinctive AIR prefix; and (e) a survey showing net confusion of
19.0% as between the parties’ marks. In short, Airbnb has made an exceptionally strong case for
sustaining this Opposition and refusing registration.

Yet, even if there were room for doubt as to whether Applicant is entitled to registration
(and Airbnb respectfully suggests there is not), the Federal Circuit has instructed the Board to
resolve “all doubt as to whether confusion, mistake, or deception is likely . . . to be resolved against
the newcomer”—here, Applicant. Specialty Brands, 748 F.2d at 676, 223 U.S.P.Q. at 1285
(citation omitted). This “well settled” rule is grounded in equity: “[T]he field from which
trademarks can be selected is unlimited,” which means the only reason for a newcomer to
“approach[ ] the well-known trademark of a competitor” is to “gain[ | advantage from the wide
reputation established by [that competitor] in the goods bearing its mark.” /d. (citations omitted).

See also In re Mighty Leaf Tea, 601 F.3d 1342, 1346 (Fed. Cir. 2010) (“As applied to trademark
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registration, reasonable doubt as to the likelihood of confusion is resolved against the newcomer,
for the newcomer has the opportunity of avoiding confusion, and is charged with the obligation to
do so.”) (internal citations and quotation marks omitted); Hewlett-Packard Co. v. Packard Press,
Inc., 281 F.3d 1261, 1265 (Fed. Cir. 2002) (same).

In view of Airbnb’s enormous goodwill in its AIRBNB brand, Applicant should not be
allowed to gain such an advantage here.

CONCLUSION

The evidence of record clearly indicates the consuming public is likely to believe
Applicant’s services under the AIREASE Mark are an extension of Airbnb’s AIRBNB brand or
are sponsored or endorsed by Airbnb, which enjoys prior rights in its AIRBNB Marks. Airbnb
therefore respectfully asks the Board to sustain this opposition and refuse registration of

Applicants’ Mark.
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